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ABSTRACT 

 

EVALUATION OF THE TURKISH LAW ON INTELLECTUAL AND ARTISTIC 

WORKS WITHIN THE FRAMEWORK OF THE EXCEPTIONS IN THE 

EUROPEAN UNION DIRECTIVE ON COPYRIGHT IN THE DIGITAL SINGLE 

MARKET 

 

Ercan, Saniye Ezgi 

Yüksek Lisans, Hukuk Bölümü 

7H]�'DQÕúPDQÕ��'U��+DPGL�3ÕQDU 

September 2022 

 

,Q�WRGD\¶V�LQIRUPDWLRQ�DJH��the acceleration of transmission with the world wide web 

technology has shaken the foundations of the economy by creating new business 

models. In the face of the development of digital business models based on creative 

content that includes copyright protected works and other subject matters, the current 

copyright system has begun to fail to respond to current needs. The European Union 

has responded to current challenges in this context by adopting the Directive on 

Copyright in the Digital Single Market, in line with its Digital Single Market goal. The 

legislative steps in the European Union are relevant for Turkey, as its harmonisation 

process with the European Union continues. The aim of this study is to detect and 



II 

 

evaluate legal steps to be taken in Turkey in the scope of the new exceptions introduced 

by the Directive, following an examination of the copyright system in Turkey and 

explanation of the new developments in the European Union. 

In the first part of our thesis, the scope and limitations of the copyright legislation in 

Turkey will be examined within the framework of the Law on Intellectual and Artistic 

Works, and the legal doctrine. The second part of our thesis will explain the new legal 

provisions brought with the Directive on Copyright in the Digital Single Market in the 

European Union. In the third part, the new exceptions of the Directive will be 

evaluated, and our opinions on the steps to be taken in Turkish law will be explained. 

 

Keywords: Law No. 5846 on Intellectual and Artistic Works, Copyright, European 

Union Directive on Copyright in the Digital Single Market, Directive 2019/790, 

Exceptions to Copyrights 
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Günümüz bLOJL�oD÷ÕQGD�LOHWLPLQ�world wide web WHNQRORMLVL�LOH�KÕ]ODQPDVÕ��HNRQRPLN�

GHQJHOHUL� WHPHOLQGHQ� VDUVDUDN� \HQL� Lú� PRGHOOHUL� \DUDWPÕúWÕU�� (VHU� YH� GL÷HU� NRUXPD�

NRQXODUÕQÕQ da GDKLO�ROGX÷X�içerikler �]HULQH�NXUXOX�GLMLWDO�Lú�PRGHOOHULQLQ�JHOLúPHVL�

NDUúÕVÕQGD�PHYFXW�WHOLI�KDNNÕ�VLVWHPL�J�QFHO�LKWL\DoODUD�\DQÕW�YHUHPHPH\H�EDúODPÕúWÕU��

$YUXSD�%LUOL÷L��EX�ED÷ODPGDNL�J�QFHO�VRUXQODUD�'LMLWDO�7HN�3D]DU�KHGHIL\OH�ED÷ODQWÕOÕ�

RODUDN�'LMLWDO� 7HN� 3D]DUGD� 7HOLI� +DNNÕ� <|QHUJHVL¶QL� NDEXO� HGHUHN� \DQÕW� YHUPLúWLU��

AYUXSD�%LUOL÷L�ile uyum süreci devam etmekte olan Türkiye için AYUXSD�%LUOL÷L¶QGHNL�

\DVDPD�DGÕPODUÕ�|QHP�WHúNLO�HWPHNWHGLU��%X�oDOÕúPDGD�KHP�7�UNL\H¶GHNL�WHOLI�KDNNÕ�

sistemi hem de AYUXSD� %LUOL÷L¶QGHNL� J�QFHO� JHOLúPHOHU� ÕúÕ÷ÕQGD� WHOLI� KDNODUÕQÕQ�

LVWLVQDODUÕ� LQFHOHQHUHN� $YUXSD� %LUOL÷L¶QGHNL� \HQL� LVWLVQDODU kapsamÕQda 7�UNL\H¶GH�
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\DSÕOPDVÕ� JHUHNHQ� KXNXNL� G�]HQOHPHOHUH� LOLúNLQ� WHVSLW� YH� GH÷HUOHQGLUPHOHU�

\DSÕODFDNWÕU� 

TH]LPL]LQ�ELULQFL�E|O�P�QGH�7�UNL\H¶GH�WHOLI�KDNODUÕQÕQ�NDSVDPÕ�YH�VÕQÕUODUÕ�)LNLU�YH�

Sanat Eserleri Kanunu YH�|÷UHWL�çerçevesinde incelenecek, ikinci bölümünde Dijital 

7HN�3D]DUGD�7HOLI�+DNNÕ�<|QHUJHVL ile getirilen yeni hükümler DoÕNODQDFDN, üçüncü 

bölümde ise Yönerge NDSVDPÕQGD� JHWLULOHQ� \HQL� LVWLVQDODU� GH÷HUOHQGLULOHUHN� 7�UN�

KXNXNXQGD�DWÕOPDVÕ�JHUHNHQ�DGÕPODUD�LOLúNLQ�kanaatimiz DoÕNODQDFDNWÕU� 

 

$QDKWDU�.HOLPHOHU�������6D\ÕOÕ�)LNLU�YH�6DQDW�(VHUOHUL�.DQXQX��7HOLI�+DNNÕ��$YUXSD�

%LUOL÷L�'LMLWDO� 7HN� 3D]DUGD�7HOLI�+DNNÕ�<|QHUJHVL�� ��������� 6D\ÕOÕ�<|QHUJH�� 7HOLI�

+DNODUÕQÕQ�øVWLVQDODUÕ 
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*ø5øù 

'LMLWDO�WHNQRORMLOHULQ�HYULPL�LOH�HNRQRPLN�GHQJHOHU�GH÷LúPLú�YH�RUWD\D�ELUoRN�

\HQL�Lú�PRGHOL�oÕNPÕúWÕU��(VHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕ�kapsayan içerikler üzerine 

kurulu yeni Lú�PRGHOOHUL ile \HQL�NXOODQÕP�W�UOHULQLQ JHOLúimi NDUúÕVÕQGD�PHYFXW�WHOLI�

KDNNÕ�VLVWHPL�J�QFHO�LKWL\DoODUD�\DQÕW�YHUHPHPH\H�EDúODPÕúWÕU��$YUXSD�%LUOL÷L��$%���

bu sorunu çözmek için ��+D]LUDQ�����
GD�\�U�UO�÷H�JLUHQ�Dijital Tek Pazarda Telif 

+DNNÕ�<|QHUJHVL¶QL (Yönerge) kaEXO�HWPLúWLU��<|QHUJH�LOH�JHWLULOHQ�K�N�POHU��$%�LOH�

üyelik süreci devam etmekte olan Türkiye için önem WDúÕPDNWDGÕU. 

Tezimizin konusu, Yönerge ile JHWLULOHQ� \HQL� PHWLQ� YH� YHUL� PDGHQFLOL÷L�

LVWLVQDODUÕ��GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�LVWLVQDVÕ�YH�N�OW�UHO�PLUDV�DPDFÕ\OD�oR÷DOWma 

LVWLVQDVÕ�NDSVDPÕQGD, Türk telif hukukundaki istisnaODUÕQ�GH÷HUOHQGLULOPHVL ve DQÕODQ�

LVWLVQDODU� ÕúÕ÷ÕQGD� 7�UN� KXNXNXQGD� DWÕOPDVÕ� JHUHNHQ� DGÕPODUÕQ� VDSWDQPDVÕGÕU. Telif 

KDNODUÕ, KHU�QH�NDGDU�VDKLELQH�ELUWDNÕP�WHNHOFL�\HWNLOHU�WDQÕVD�da bu yetkilerin VÕQÕUODUÕ�

EXOXQPDNWDGÕU��(VHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ |÷UHQLP��N�OW�U�YH�ELOLP�DODQODUÕ için 

E�\�N�|QHP�WDúÕPDVÕ��WRSOXP�PHQIDDWL�LOH�ELUH\VHO�PHQIDDW�DUDVÕQGD�X\JXQ�ELU�GHQJH�

NXUXOPDVÕ�LKWL\DFÕQÕ�RUWD\D�NR\PDNWDGÕU��*HOLúHQ�WHNQRORMLOHUOH�oR÷DOWma ve iletimin 

KÕ]�ND]DQPDVÕ��toplumun HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQD GDKD�NROD\�XODúDELOPHVLQL 

VD÷ODUNHQ� WHOLI�KDNNÕ�SD]DUÕQGD�ELUWDNÕP�VRUXQODU�RUWD\D�oÕNDUWPDNWDGÕU��Bu nedenle 

WHOLI�KDNODUÕQÕQ�LVWLVQDODUÕ�J�QFHO�ELU�VRUXQ�RODUDN�|QHPLQL�NRUXPDNWDGÕU� 

Türk hukukunda HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQGDQ GR÷DQ�KDNODU�YH�VÕQÕUODUÕ�

�����6D\ÕOÕ�)LNLU�YH�6DQDW�(VHUOHUL�.DQXQX (FSEK) LOH�G�]HQOHQPLúWLU��%X�NDQXQXQ�

DPDFÕ��HVHU�VDKLSOHULQFH�PH\GDQD�JHWLULOHQ�HVHUOHU�LOH�HVHUOH�ED÷ODQWÕOÕ�KDN�Vahiplerinin 

�U�QOHUL��]HULQGHNL�PDOL�YH�PDQHYL�KDNODUÕ�EHOLUOHPHN��NRUXPDN��eserden yararlanma 
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NRúXOODUÕQÕ G�]HQOHPHN� YH� LKODO� KDOLQGH� EDúYXUXODFDN� \DSWÕUÕPODUÕ� WHVSLW� HWPHNWLU1. 

7H]LPL]LQ� LON� E|O�P��� )6(.� NDSVDPÕQGD� HVHU� YH� GL÷HU NRUXPD� NRQXODUÕQÕQ 

incelHQPHVL�YH�|÷UHWL�ÕúÕ÷ÕQGD�WHOLI�KDNODUÕQÕQ�VÕQÕUODUÕQÕQ DoÕNODQPDVÕQD�D\UÕOPÕúWÕU� 

7H]LPL]LQ� LNLQFL�E|O�P���JHOLúHQ� WHNQRORML� LOH�RUWD\D�oÕNDQ�J�QFHO�VRUXQODUD�

$%¶QLQ� QDVÕO� \DQÕW� YHUGL÷LQLQ� LQFHOHQPHVLQH� DGDQPÕúWÕU�� %X� GR÷UXOWXGD�� telif 

KDNODUÕQÕQ� NXOODQÕPÕQD� LOLúNLQ� \HQL� LVWLVQDlar�� OLVDQVODPD� X\JXODPDODUÕQÕQ�

NROD\ODúWÕUÕOPDVÕQD�\|QHOLN�G�]HQOHPHOHU�YH� WHOLI� KDNODUÕ� SD]DUÕQGDNL� LúOHYVHOOL÷L�YH�

PHQIDDW�GHQJHVLQL�VD÷ODPD�DPDFÕ�WDúÕ\DQ�K�N�POHU�DoÕNODQDFDNWÕU�  

Tezimizin üçüncü ve son bölümü, Türk telif hukukundaki durumun Yönerge 

LOH� JHWLULOHQ� LVWLVQDODU� oHUoHYHVLQGH� GH÷HUOHQGLULOPHVLQH� D\UÕOPÕúWÕU�� %X� ED÷ODPGD��

Yönerge ile HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ PHWLQ�YH�YHUL�PDGHQFLOL÷LQGH�NXOODQÕPÕ��

GLMLWDO� YH� VÕQÕU ötesi |÷UHWLPGH NXOODQÕPÕ� YH� N�OW�UHO� PLUDV� DPDFÕ\OD� oR÷DOWÕOPDVÕ 

DODQODUÕQGDNL�\HQL�LVWLVQDODU�GH÷HUOHQGLULOHUHN�7�UN�WHOLI�KXNXNXQGD�DWÕOPDVÕ�JHUHNHQ�

DGÕPODUD�GDLU�oÕNDUÕPODUGD�EXOunulDFDNWÕU� 

 

  

 

1 Yavuz, /��$OÕFD, T./Merdivan, F.: Fikir ve Sanat Eserleri Kanunu¶nun Yorumu, Ankara 2013, s. 55.  
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%ø5ø1&ø�%g/h0� 

Fikir ve Sanat Eserleri Kanunu¶nda Öngörülen KorumaQÕQ�6ÕQÕUODUÕ 

I. Fikir ve Sanat Eserleri Kanunu¶ndaki (VHU�dHúLWOHUL 

A. Genel Olarak 

7HOLI�KDNODUÕQÕn konusunu, LNWLVDGL�GH÷HU�WDúÕ\DQ�fikri ürünler2 ROXúturmakWDGÕU��

Günümüzde Türk |÷UHWLVLQGHNL EDVNÕQ J|U�ú, bir fikri ürünün )6(.�NDSVDPÕQGD�eser 

VD\ÕODELOPHVL� LoLQ�KHP�NDQXQGD�VD\ÕODQ�HVHU� W�UOHUL�DOWÕQD�JLUPHVL hem de sahibinin 

|]HOOL÷LQL WDúÕPDVÕ JHUHNWL÷L�\|Q�QGHGLU3. g÷UHWLGHki kimi yazarlar, eserin fikri çaEDQÕQ 

ELoLPOHQPLú�ELU��U�Q��ROPDVÕ�JHUHNWL÷LQL�GH�úDUWODU�DUDVÕQGD�VD\PDNWDGÕU4. 

Türk hukukunda fLNLU� YH� VDQDW� HVHUOHUL� NDYUDPÕQÕQ NDSVDPÕ� teknolojik 

JHOLúPHOHU� LOH� ELOJLVD\DU� SURJUDPODUÕQÕ� YH� YHUL� WDEDQODUÕQÕ� GD� NDSVD\DFDN� NDGDU�

JHQLúOHWLOPLú5 ROPDVÕQD� UD÷PHQ bu NRúXOODUÕ� VD÷ODPD\DUDN� HVHU� NRUXPDVÕ� DOWÕQGD 

bulunmayan vH\D� IDUNOÕ� oÕNDUODU� J|]HWLOHUHN� VÕQÕUODQGÕUPD� JHWLULOPLú� HVHU� YH� GL÷HU�

 

2 (UHO��ù�: 7�UN�)LNLU�YH�6DQDW�+XNXNX�����%DVNÕ��$QNDUD�������V���; <DYX]�$OÕFD�0HUGLYDQ� s. 48.  
3 7HNLQDOS��h���)LNUL�0�ONL\HW�+XNXNX�����%DVNÕ��øVWDQEXO�������V����; Suluk, C.: Yeni Fikir ve Sanat 
(VHUOHUL� .DQXQX� 7HOLI� +DNODUÕ� YH� .RUVDQOÕNOD�0�FDGHOH�� øVWDQEXO� ������ V�� ��-50; Suluk C./Karasu 
R./Nal, T.: Fikri Mülkiyet HXNXNX�����%DVNÕ��$QNDUD�������V����-����*�QHú��ø���8\JXODPDGD�)LNLU�YH�
6DQDW�(VHUOHUL�+XNXNX�����%DVNÕ��$QNDUD�������V����-54; Erel, s. 33-36. 
4 Tekinalp, s. 91; Suluk, s. 48-50.; Suluk C./Karasu R./Nal, T., s. 40-����*�QHú��V����-54. Bu konuda 
Tekinalp döUWO�� ELU� D\UÕPD� JLGHUHN� HVHULQ� VDKLELQLQ� KXVXVL\HWLQL� WDúÕPDVÕ�� VDKLELQLQ� KXVXVL\HWLQL�
\DQVÕWDFDN�GHUHFHGH�úHNLOOHQPLú�ROPDVÕ��)6(.¶WH�|QJ|U�OHQ�HVHUOHULQGHQ�ELULQLQ�LoLQH�JLUPHVL�YH�ILNUL�
oDEDQÕQ��U�Q��ROPDVÕ�JHUHNWL÷LQL�EHOLUWPLútir. Suluk, fikri ürünün )6(.¶WH�EHOLUWLOHQ�HVHU�W�UOHULQGHQ�
ELULQH� JLUPHVL� REMHNWLI� úDUW�� VDKLELQLQ� KXVXVL\HWLQL� WDúÕPDVÕ� VuEMHNWLI� úDUW� YH� ILNUL� oDEDQÕQ� �U�Q�� YH�
ELoLPOHQPLú�ROPDVÕ��o�QF��ELU�úDUW�RODUDN�GH÷HUOHQGLULOPLútir. Suluk/Karasu/Nal, ILNUL��U�Q�Q�)6(.¶WH�
belirtilen eser W�UOHULQGHQ�ELULQH�JLUPHVL�úHNOL�úDUW��VDKLELQLQ�KXVXVL\HWLQL�WDúÕPDVÕ�REMHNWLI�úDUW�YH�ILNUL�
oDEDQÕQ��U�Q��YH�ELoLPOHQPLú�ROPDVÕ� VuEMHNWLI� úDUW� RODUDN� D\ÕUPÕúWÕU��*�QHú� ise benzer kriterleri üç 
PDGGHGH�VÕQÕIODQGÕUPÕúWÕU��6ÕQÕIODQGÕUPD�EDNÕPÕQGDQ�D\UÕOÕNODU�EXOXQVD�GD�|÷UHWLGH�NRQXQXQ�|]�QH�GDLU�
J|U�ú�D\UÕOÕ÷Õ�WHVSLW�HGLOPHPLúWLU� 
5 3ÕQDU��+�: 8OXVODUDUDVÕ�5HNDEHWWH�)LNUL�0�ONL\HW�+DNODUÕQÕQ�gQHPL�YH�7�UNL\H��øVWDQEXO�������V����� 



4 

 

NRUXPD� NRQXODUÕ mevcuttur6�� +HU� QH� NDGDU� )6(.¶LQ� RGDN� QRNWDVÕ� HVHU� YH� HVHUGHQ�

GR÷DQ�mali YH�PDQHYL�KDNODU�ROVD�GD�)6(.�NDSVDPÕQGD�EX�W�U�HVHU�YH�GL÷HU�NRUXPD�

NRQXODUÕ�� \DWÕUÕPODU� YH� HVHU� VDKLEL� GÕúÕQGDNL� oÕNDU� VDKLSOHULQLQ� KDNODUÕ� GD� FSEK 

NDSVDPÕQGD ED÷ODQWÕOÕ�KDNODU�NDYUDPÕ�DOWÕQGD, NHQGLQH�|]J��ELU�úHNLOGH�YH\D�TMK ile 

77.¶QÕQ�LOJLOL�K�N�POHULQH�DWÕI�\DSÕODUDN EHOOL�DOW�EDúOÕNODU�DOWÕQGD, NLúLOLN�KDNNÕ�YH\D�

KDNVÕ]�UHNDEHW�K�N�POHUL�DOWÕQGD�NRUXQPDNWDGÕU� 

<|QHUJH� LOH� JHWLULOHQ� \HQL� LVWLVQDODU� EDNÕPÕQGDQ� HVHU� NDYUDPÕ� |QHP� WHúNLO�

etmektedir ve bu nedenle tH]LPL]LQ�ELULQFL�E|O�P�QGH�)6(.�NDSVDPÕnda eserler, eser 

GÕúÕndaki NRUXPD�NRQXODUÕ ve bu kapsamda telif KDNODUÕQÕQ LVWLVQDODUÕ�incelenecektir. 

<|QHUJH�NDSVDPÕQGD�JHWLULOHQ�\HQL�GH÷LúLNOLNOHU� VRQXFXQGD�)6(.�NDSVDPÕQGD�HVHU�

türleri ile ilgili bir hüküm GH÷LúLNOL÷L�\DSÕOPDVÕ�JHUHNPHGL÷L�VRQXFXQD�XODúÕOGÕ÷Õ�LoLQ��

bu bölümde HVHU�W�UOHUL�JHQHO�KDWODUÕ�LOH�DQODWÕODFDNWÕU� 

B. Eser Türleri 

(VHU�NDYUDPÕ, FSEK m. 1 ile VDKLELQLQ�KXVXVL\HWLQL�WDúÕ\DQ�YH�kanundaki eser 

W�UOHUL� DOWÕQGD� VD\ÕODQ� KHU� tür fikir ve sanat �U�QOHULQL� NDSVD\DFDN� úHNLOGH�

WDQÕPODQPÕúWÕU��+XNXNL�DQODPGD�ILNUL��U�Q�YH�HVHU�NDYUDPODUÕ� IDUNOÕGÕU; her fikir ve 

sanat eseri bir fikri üründür DQFDN�KHU�ILNUL��U�Q�ELU�ILNLU�YH�VDQDW�HVHUL�GH÷LOGLU7. Eser 

ROPDQÕQ� úHNOL úDUWÕQD� GHQN� JHOHQ� NDWHJRULOHU, FSEK NDSVDPÕQGD bilim ve edebiyat 

eserleri, müzik eserleri, güzel sanat eserleri, sinema eserleri ve bunlara ek olarak 

 

6 %D÷ODQWÕOÕ�KDNODU��DG��DODPHW�YH�úHNLO��LúDUHWOHU��UHVLP�YH�VHV��PHNWXSODU��J�QO�NOHU��DQÕ�\D]ÕODUÕ��UHVLP�
ve portreler ile sui generis YHUL�WDEDQODUÕ�oDOÕúPDPÕ]GD�EX�NDSVDPGD�GH÷HUOHQGLULOPLúWLU� 
7 $WHú�0���)LNLU�YH�6DQDW�(VHUOHUL�h]HULQGHNL�+DNODUÕQ�.DSVDPÕ�YH�6ÕQÕUODQGÕUÕOPDVÕ��$QNDUD��������V��
56 �.DSVDP�YH�6ÕQÕUODQGÕUPD�� 
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G�]HQOHQHQ� LúOHQPH� YH� GHUOHPHOHU� RODUDN� VÕQÕUOÕ� VD\ÕGD8 olmak üzere EHú� JUXSWD 

VD\ÕOPÕúWÕU�  

F6(.¶LQ�PHUNH]LQGH�EXOXQDQ�ve subjektif unsur olan eser sahibinin hususiyeti 

\RUXPD�DoÕN�ELU�NDYUDP�ROXS�|÷UHWLGH� WDUWÕúÕOPD\D�GHYDP�Hdilmektedir9. Hususiyet 

NDYUDPÕQÕ� %XIIRQ¶XQ� "Le style, c'est l'homme meme,"10 RODUDN� LIDGH� HWWL÷L�� =L\D�

3DúD¶QÕQ� LVH ³hVO�E-Õ� EH\kQ� D\QL\OH� LQVDQGÕU�´� oHYLULVL\OH� GLOLPL]H� ND]DQGÕUGÕ÷Õ�

V|\OH\LúLQ�LúDUHW�HWWL÷L��VOXS11 NDYUDPÕ�LOH�DoÕNODPDN�\HULQGH�RODFDNWÕU� .LúL��KHUNHVoH�

J|]OHPOHQHELOHFHN�ROJXODUÕ�NHQGL��VOXEX\OD�|]J�Q�ELU�úHNLOGH�LIDGH�HGHU�YH�EX�yolla 

fikir ve sanat eseri meydana getirir. 

FSEK m. ����X\DUÕQFD� HVHU��GR÷GX÷X�DQGDQ� LWLEDUHQ�NRUXQPD\D�EDúODU yani 

HVHUGHQ�GR÷DQ�PDOL�YH�PDQHYL�KDNODUÕQ�NRUXQPDVÕ�ND\ÕW��WHVFLO��EH\DQ��WHYGL�YH�EHQ]HUL�

IRUPDOLWHOHUH�ED÷OÕ�GH÷LOGLU��7�UNL\H¶QLQ�GH�WDUDI�ROGX÷X�%HUQ�.RQYDQVL\Rnu ile bu tür 

IRUPDOLWHOHU�\DVDNODQPÕúWÕU (m. 5/II). Eser sahibine��ILNUL�oDEDVÕ�VRQXFXQGD�PH\GDQD�

JHWLUGL÷L�HVHUL��]HULQGH�WHNHOFL�QLWHOLNWH12 KDNODU�WDQÕQPÕúWÕU��Eser NDYUDPÕQa atfedilen 

özel önemin sebebi, mali ve manevi haklarÕQ�HVHU��]HULQGH�GR÷PDVÕGÕU��dDOÕúPDPÕ]GD 

 

8 $WHú (.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 61��<DYX]�$OÕFD�0HUGLYDQ��V����� 
9 +XVXVL\HW�NRQXVXQGD�|÷UHWLGHNL�J|U�úOHU�LoLQ�EN]���7HNLQDOS��V������$WHú�(.DSVDP�YH�6ÕQÕUODQGÕUPD), 
s. 57-59; Ayiter, N.: +XNXNWD�)LNLU�YH�6DQ¶DW�hU�QOHUL��$QNDUD�������V��37-42; <DYX]�$OÕFD�0HUGLYDQ, 
s.64-104, *�QHú�� V�� ��-63. Bu konuda <DYX]�$OÕFD�0HUGLvan��$%¶GHNL�|Oo�W�Q�G�ú�QFH�\DUDWÕFÕOÕ÷Õ�
ROGX÷XQX�EHOLUWPLúWLU� 
10 hVOXS�LQVDQÕQ�WD�NHQGLVLGLU� 
11 Bu konuda Nal/6XOXN¶D�J|UH�KXVXVL\HW���VOXS� LOH�Hú�DQODPGD�ROPD\ÕS�KXVXVL\HWLQ�EHOLUOHQPHVLQGH�
�VOXEXQ� \DQÕQGD� ILNUL� �U�Q��\DUDWDQ� VHUEHVW� ELU� ELoLPOHQGLUPH� DODQÕQÕQ� YDUOÕ÷Õ�� ILNUL� �U�QGH�JHQHOLQ�
�]HULQGH� ELU� |]HOOL÷LQ� YDUOÕ÷Õ� YH� ILNUL� �U�QGH� DPDFD� X\JXQ� RODQÕQ� �]HULQGH� ELU� |]HOOL÷LQ� YDUOÕ÷Õ�
EXOXQPDVÕ�JHUHNLU�� �Bkz. Suluk/Karasu/Nal, s. 42-�����%L]�6XOXN¶XQ�EDKVHWWL÷L�NULWHUOHUOH�NDWÕOPDNOD�
beraber fikir ve sanDW� HVHUL� ED÷ODPÕQGD� NXOODQÕODFDN� �VOXS� NDYUDPÕQÕQ� GR÷DO� RODUDN� EX� NRúXOODUÕ�
VD÷ODPDVÕ� JHUHNWL÷L� G�ú�QFHVLQGH\L]�� dDOÕúPDPÕ]ÕQ� GHYDPÕQGD� �VOXS� NDYUDPÕQÕ� GD� EX� ED÷ODPGD�
NXOODQDFD÷Õ]� 
12 <DYX]�$OÕFD�0HUGLYDQ�� V�� ���� <DYX]�$OÕFD�0HUGLYDQ�� WHNHOFL� \HULQH� inhisarL� QLWHOLNWH� NDYUDPÕQÕ�
NXOODQPÕúWÕU� 
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HVHUGHQ�GR÷DQ�KDNODU�D\UÕQWÕOÕ�LQFHOHQPH\HFHN�ROXS��<|QHUJH�LOH�JHWLULOHQ�LVWLVQDODUOD�

LOJLOL�ROGX÷X�|Oo�GH�WH]LPL]LQ��o�QF��E|O�P�QGH�DoÕNODQDFDNWÕU�� 

<|QHUJH�LOH�JHWLULOHQ�GH÷LúLNOLNOHULQ�NDYUDQPDVÕ�DGÕQD fikir ve sanat eserleri ile 

LúOHPH� YH� GHUOHPHOHU� DUDVÕQGDNL� IDUNÕQ� DQODúÕOPDVÕ� JHUHNWL÷L� LoLQ oDOÕúPDPÕ]ÕQ� EX�

bölümünde eser kategorilerine NÕVDFD�GH÷LQLOHFHNWLU� 

1. Bilim ve Edebiyat Eserleri 

%LOLP�YH�HGHEL\DW�HVHUOHUL��)6(.�P�����LOH�GLO�YH�\D]Õ�LOH�LIDGH�ROXQDQ�Hserler 

YH�ELOJLVD\DU�SURJUDPODUÕQÕ�NDSVD\DFDN�úHNLOGH��EXQODUÕQ�VÕQÕUODUÕQÕ�GD�EHOLUWHQ�úHNLOGH�

DoÕNODQPÕúWÕU��0DGGH�PHWQLQGH� \HU� YHULOHQ� ELUoRN� ELOLP� YH� HGHEL\DW� HVHULQLQ� RUWDN�

|]HOOLNOHUL� EXOXQPDVÕQÕQ� \DQÕQGD� ELUoRN� biçimsel IDUNOÕOÕ÷Õ� GD�PHYFXWWXU��Maddede 

VD\ÕODQ�HVHUOHU, VÕQÕUODQGÕUÕFÕ�QLWHOLNWH�ROPD\ÕS örnekler ile desteklenPLúWLU� 

%LOLP�YH�HGHEL\DW�HVHUOHUL�NDWHJRULVLQGH�\HU�DODQ�HVHUOHU�EDNÕPÕQGDQ�|QHPOL�

XQVXU��EX�HVHUOHULQ�LIDGHVLQLQ�GLO�LOH�\DSÕOPDVÕGÕU��(VHU, KHUKDQJL�ELU�úHNLOGH�GLO�LOH�LIDGH�

edilebilir13��EX�NRúXO�\D]Õ�GLOL�LOH�VÕQÕUOÕ�ROPD\ÕS�LOHWLúLPH�HO�YHUHQ�KHUKDQJL�ELU�\|QWHP�

RODELOLU��gUQH÷LQ�2÷X]�$WD\¶ÕQ�³'HPLU\ROX�+LND\HFLOHUL´�|\N�V��LOH�William Blake¶in 

³The Tyger´�úLLUL�EX�NDSVDPGD�HVHU�ROGX÷X�JLEL�%UDLOOH�DOIDEHVL\OH�\D]ÕOPÕú�ELU�|\kü, 

LúDUHW�GLOL\OH��UHWLOPLú�ELU�úLLU14 YH\D�ELU�NHQWVHO�WDVDUÕP�SURMHVL�GH�ELOLP�YH�HGHEL\DW�

HVHUL�NDWHJRULVLQH�JLUHFHNWLU��7HNQLN�YH�ELOJL�oHUoHYHVLQGH�ROXúWXUXODQ�HVHUOHULQ�VHUEHVW�

ELoLPOHQGLUPH� DODQÕ� GDKD� GDU� ROGX÷X� LoLQ� GL÷HU� HVHUOHUH� RUDQOD� GDKD� D]� Kususiyet 

 

13 Tekinalp, s. 100. 
14 øúDUHW�GLOL�úLLUL�LOH�LOJLOL�ELOJL�LoLQ�EN]��6XWWRQ-Spence, R.: Analysing Sign Language Poetry, Londra 
2005. 
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gösterebilirler15��'ROD\ÕVÕ\OD�KXVXVL\HW�GH÷HUOHQGLUPHVLQGH, HVHULQ� W�U�Q�Q�VD÷ODGÕ÷Õ�

VHUEHVW�ELoLPOHQGLUPH�DODQÕ�GD�|QHP�WDúÕPDNWDGÕU� 

�����\ÕOÕQGD�)6(.¶WH�\DSÕODQ�GH÷LúLNOLN�VRQXFX�ELOJLVD\DU�SURJUDPODUÕ�GD�GLO�

LOH� LIDGH� HGLOHQ� HVHUOHUGHQ� VD\ÕOPÕúWÕU�� Yasa koyucu, bilgisayar SURJUDPODUÕQÕ 

G�Q\DGDNL�JHQHO�H÷LOLPH�X\DUDN16 \D]Õ�LOH�LIDGH�HGLOHQ�HVHUOHU�DUDVÕQD�DOPÕúWÕU��3URJUDP�

DUD� \�]�QH� WHPHO� ROXúWXUDQ� G�ú�QFH� YH� LONHOHUL� GH� LoLQH� DOPDN��]HUH� ELU� ELOJLVD\DU�

SURJUDPÕQÕQ�KHUKDQJL�ELU�|JHVLQH�WHPHO�ROXúWXUDQ�G�ú�QFH�YH�LONHOHU�LVH�HVHU�NDSVDPÕ�

GÕúÕQGD�WXWulPXúWXU�� 

2. Müzik Eserleri 

Müzik eserleri, FSEK m. 3. X\DUÕQFD her nevi sözlü ve sözsüz bestelerdir. Eser 

VDKLELQLQ�LIDGH�DUDFÕ�ses17 olmakla beraber, sözlü müzik eserleri, güfte ve beste olarak 

D\UÕOÕUNHQ��V|]V�]�P�]LN�HVHUOHULQGH�\DOQÕ]FD�EHVWH�NRUXQXU18. (÷HU�müzik eserinde söz 

mevcutsa, müzik ve metin birlikte eser olarak korunur. gUQH÷LQ��/XGRYLFR�(LQDXGL¶QLQ�

³Nuvole Bianche´� EHVWHVLQGH� P�]LN� V|]�� EXOXQPDGÕ÷Õ� LoLQ� YH� EX� EHVWH� PHWLQVHO�

LoHULNWHQ�ED÷ÕPVÕ]�RODUDN�VDOW�QRWDODU� LOH�YXUXúODUÕQ�|]J�Q�ELU�NRPSR]LV\RQX�RODUDN�

korunXU�� (÷HU� P�]LN� HVHULQGH� V|]� PHYFXWVD�� P�]LN� LOH� PHWLQ� ELUOLNWH� HVHU� RODUDN�

NRUXQXU�� gUQH÷LQ� 0RU� YH� gWHVL� JUXEXQXQ� ³&DPED]´� úDUNÕVÕQGD� P�]LN� HVHUL�

NRUXPDVÕQÕQ�NDSVDPÕ��EHVWHQLQ�YH�úDUNÕ�V|]OHULQLQ�ELUOHúLPLGLU. Buna ek olarak müzik 

 

15 *�QHú��V����� 
16 *�QHú��V����� 
17 Ayiter, s. 48. 
18 3ÕQDU��+����1DO��7� / *ROGPDQQ��%���0�]LN�HVHUOHUL��]HULQGHNL�WHOLI�KDNODUÕ�YH�XOXVODUDUDVÕ�X\JXODPDODU��
�$OPDQ��$%'�YH�7�UN�KXNXNXQXQ�NDUúÕODúWÕUPDOÕ� LQFHOHQPHVL�YH�$%
GH�J�QFHO�JHOLúPHOHU���øVWDQEXO�
2007, s. 62. 
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PHWQL�JHUHNOL�NRúXOODUÕ� WDúÕGÕ÷Õ� WDNdirde ek olarak bilim ve edebiyat eseri olarak da 

korunur. gUQH÷LQ, ³&DPED]´�úDUNÕVÕQÕQ�V|]OHUL�D\UÕFD�HGHEL�HVHU�RODUDN�GD�NRUXQDFDN 

iken sözleri ³EXJ�Q�Q�LúLQL�\DUÕQD�EÕUDNPD�´�DWDV|]�QGHQ�LEDUHW�olan özgün bir beste 

LoLQ�D\QÕ�GXUXP�V|]�NRQXVX�ROPD\DFDNWÕU� 

3. Güzel Sanat Eserleri 

Güzel sanat eserleri, FSEK m. 4. ile HVWHWLN�GH÷HUH�VDKLS�RODQ�ED]Õ görsel sanat 

HVHUOHULQL�LoHUHFHN�úHNLOGH�WDQÕPODQPÕúWÕU��%LOLP�YH�HGHEL\DW�HVHUOHULQGH�ROGX÷X�JLEL�

FSEK LOH�J�]HO�VDQDW�HVHUOHUL�EDNÕPÕQGDQ�GD�birçok eser türü sayÕOPÕúWÕU��Bu kategoriye 

2VPDQ� +DPGL� %H\¶LQ� ³.DSOXPED÷D� 7HUEL\HFLVL´� UHVPL� YH\D� )UDQN� *HKU\¶QLQ�

³'DQFLQJ�+RXVH´�\DSÕWÕ�YH\D�IDUNOÕ�PLPDUL�HVHUOHU19 \DQÕQGD�³øVWDQEXO´�\D]ÕVÕQÕ�LoHUHQ�

|]J�Q� ELU� KDW� oDOÕúPDVÕ� YH\D� g]J�U� 0DVXU¶XQ� |]HO� WDVDUÕPÕ olan bir gelinlik de 

JLUHFHNWLU�� *�]HO� VDQDW� HVHUOHULQLQ� NRUXQPDVÕQÕQ� NRúXOX�� EX� HVHUOHULQ� KXVXVL\HW 

NRúXOXQX�VD÷ODPDVÕQÕQ \DQÕQGD�HVWHWLN�GH÷HUH20 de sahip olmaVÕGÕU� 

4. Sinema Eserleri 

%HUQ�6|]OHúPHVL¶ndeki GH÷Lúiklik ile sinema eserlerinin GH� HVHU� NRUXPDVÕQD 

dahil edilmesi sonucunda, 7�UNL\H¶GH� sinema eserleri özel bir eser türü olarak 

NRUXQPD\D�EDúODQPÕúWÕU��Sinema eserleri, FSEK m. 1/B ile bir görsel-LúLWVHO�HVHU�W�U��

RODUDN� NDEXO� HGLOPLú�� )6(.�P�� ��� LOH� KHU� W�U� HVWHWLN�� ELOLPVHO�� |÷UHWLFL� YH\D� WHNQLN�

QLWHOLNWH�RODQ�YH\D�J�QO�N�ROD\ODUÕ�WHVSLW�HGHQ�ILOPOHU�YH\D�VLQHPD�ILOPOHUL�JLEL��WHVSLW�

HGLOGL÷L� PDWHU\DOH� EDNÕOPDNVÕ]ÕQ�� HOHNWURQLN� YH\D� PHNDQLN� YH\D� EHQ]HUL� DUDoODUOD�

 

19 %X�NRQXGD�$QD\DVD�0DKNHPHVL¶QLQ�LOJLQo�ELU�ELUH\VHO�EDúYXUX�NDUDUÕ� LoLQ�EN]��Mehmet Aksoy, B. 
No: 2014/5433, 11/7/2019.  
20 Suluk, s. 58. 
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J|VWHULOHELOHQ�� VHVOL� YH\D� VHVVL]�� ELUELUL\OH� LOLúNLli hareketli görüntüler dizisi olarak 

WDQÕPODQPÕúWÕU�� 

6LQHPD� HVHUL� NRUXPDVÕQÕQ� úDUWÕ�� KDUHNHWOL� J|U�QW�� GL]LVLQLQ� YDUOÕ÷Õ� YH� eserin 

VDKLELQLQ�KXVXVL\HWLQL�\DQVÕWPDVÕGÕU21. 6LQHPD�HVHUOHUL�EDNÕPÕQGDQ�KXVXVL\HW�NDYUDPÕ�

GD�EX�NLúLOHULQ��U�QH�NDWNÕODUÕ�DoÕVÕQGDQ�DUDQDFDNWÕU22. Sinema eseri, LoHUGL÷L�HVHUOHUOH�

birlikte bir bütün olarak korunur. ³7KH� 6RFLDO� 'LOHPPD´� EHOJHVHOL� YH� ³3HUVRQ� RI�

,QWHUHVW´�GL]LVLQLQ�\DQÕQGD�ELU�DQLPDV\RQ�ILOPL�RODQ�³:$//-(´�YH\D�&HP�<ÕOPD]¶ÕQ�

bir komedi gösterisinin çekLPL�GH�NRUXQDFDNWÕU��%LU�VLQHPD�HVHUL��NHQGL�E�Q\HVLQGH�

GL÷HU� HVHU� W�UOHULQL� GH� EDUÕQGÕUDELOLU�� %HOLUWPHN� JHUHNLU� NL�� VLQHPD� HVHULQLQ�� GL÷HU�

HVHUOHULQ�NDUÕúÕPÕ�ROGX÷X�LGGLD�HGLOHPH]23 YH�VLQHPD�HVHUL�LoHUGL÷L�HVHUOHUOH�ELUOLNWH�ELU�

bütün olarak korunur.  

5. øúOHQmeler, Derlemeler YH�9HUL�7DEDQODUÕ 

a) øúOHQPH�YH�'HUOHPHOHU 

FSEK m. 1/B ile LúOHQPH�HVHU��ELU�GL÷HU�HVHUGHQ�\DUDUODQÕODUDN��UHWLOPHVLQH�

UD÷PHQ�EX�HVHUH�RUDQOD�ED÷ÕPVÕ]�ROPD\DQ�YH�LúOH\HQLQ�KXVXVL\HWLQL� WDúÕ\DQ�ILNLU�YH�

VDQDW� �U�QOHUL� RODUDN� WDQÕPODQPÕúWÕU�� $\QÕ� PDGGHGH� GHUOHPH� HVHU; özgün eser 

�]HULQGHNL�KDNODU�VDNOÕ�NDOPDN�ND\GÕ\OD, ansiklopediler ve antolojiler gibi seçme ve 

G�]HQOHPHOHUGHQ�ROXúDQ�YH�ELU�G�ú�QFH�\DUDWÕFÕOÕ÷Õ�VRQXFX�RUWD\D�oÕNDQ eserler olarak 

WDQÕPODQPÕúWÕU��+XNXNXPX]GD�YHUL�WDEDQODUÕ�GD�GHUOHPH�HVHU�RODUDN�NDEXO�HGLOPLú��HVHU�

 

21 Suluk/Karasu/Nal, s. 68. 
22 <DúDVÕQ��$���Sinema Eserleri ve Sinema Eserleri Üzerindeki Hak Sahipleri, Legal Dergisi, C. 12, S. 
47, 2016, s. 908. 
23 Ayiter, s. 58. 
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QLWHOL÷LQL� KDL]� ROPD\DQ�YHUL� WDEDQODUÕ� ise ����¶WHNL� G�]HQOHPH� LOH�$%�PHY]XDWÕQÕQ�

etkisiyle sui generis úHNLOGH�NRUXQPXúWXU� 

)6(.¶WHNL�LúOHQPH�HVHU, GHUOHPH\L�GH�NDSVDU�úHNLOGH�WDQÕPODQPÕú24 ve ortaya 

oÕNDQ�HVHU� LOH�\HQL�HVHU�DUDVÕQGDNL� IDUN�HGLOHELOHFHN�GHUHFHGHNL�ED÷D� LúDUHW� HWPLúWLU��

%D÷ÕPVÕ]�ROPDPD�KDOL��PHYFXW�HVHUGHQ, esere VÕNÕ�ELU�ED÷OÕOÕN�LoLQGH�\DUDUODQÕOmaVÕ25 

YH\D� PH\GDQD� JHOHQ� HVHULQ� |]�QGH� DVÕO� HVHUL� LoHUPHVL26 úHNOLQGH� DoÕNODQmDNWDGÕU. 

øúOHQHQ�ILNUL��U�Q�Q�HVHU�VÕIDWÕQÕ�KDL]�ROPDVÕ�JHUHNOL�ROVD�GD�KDOHQ�NRUXQDQ�ELU�HVHU�

ROPDVÕ�JHUHNOL�GH÷LOGLU27. 6DEDKDWWLQ�$OL¶\H�DLW�³.�UN�0DQWROX�0DGRQQD´�URPDQÕQÕQ�

WL\DWUR\D�X\DUODQPDVÕ28 YH\D�$OWÕQ�*�Q�DGOÕ�P�]LN�JUXEXQXQ�³6�S�UJHVL�<RQFDGDQ´ 

türküsüne29 psychedelic rock W�U�QGH�\HQL�ELU�DUDQMPDQ�\DSPDVÕ�GD�ELU�LúOHPH�HVHUGLU�� 

'HUOHPH�HVHU��|]J�Q�HVHU��]HULQGHNL�KDNODU�VDNOÕ�NDOPDN�ND\GÕ\OD��DQVLNORSHGLOHU�YH�

DQWRORMLOHU� JLEL� PXKWHYDVÕ� VHoPH� YH� G�]HQOHPHOHUGHQ� ROXúDQ� YH� ELU� G�ú�QFH�

\DUDWÕFÕOÕ÷Õ30 VRQXFX� ROXúDQ� HVHUGLU�� 'HUOHPH� HVHU�� DGÕQGDQ� GD� DQODúÕODELOHFH÷L� JLEL�

N�OOL\DWODUÕ� GD� NDSVDU�� *�QO�N� JD]HWH� YH� GHUJLOHU� KDEHU� YHUGLNOHUL� LoLQ� GHUOHPH�

VD\ÕOPD]ODU31. 

 

24 Suluk/Karasu/Nal, s. 70. 
25 Öztan, F.: )LNLU�YH�6DQDW�(VHUOHUL�+XNXNXQGD�øúOHQPH�(VHUOHU��3URI��'U��$OL�%R]HU¶H�$UPD÷DQ��%DQND�
YH�7LFDUHW�+XNXNX�$UDúWÕUPD�(QVWLW�V���$QNDUD�������V�������øúOHQPH�(VHU�� 
26 Tekinalp, s. 117. 
27 Öztan (øúOHQPH�(VHU), 223-�����g]WDQ¶D�J|UH��RULMLQDO�HVHULQ�)6(.�NDSVDPÕQGD�NRUXQPDNWD�ROPDVÕ�
GD�úDUW�GH÷LOGLU��WRSOXPXQ�VHUEHVWoH�\DUDUODQDELOHFH÷L�ELU�HVHU�GH�LúOHQHELOLU�YH�EX�GXUXPGD�PH\GDQD�
JHOHQ�LúOHQPH�HVHU�NDQXQHQ�NRUXQXU�DQFDN�LúOHQPLú�eser NDPXQXQ�PDOÕ�RODUDN�NDOPD\D�GHYDP�HGHU�� 
28 (GHEL\DW�HVHUOHULQLQ�KHPHQ�KHSVL� IDUNOÕ�ELU�DOWW�UH�oHYULOHFH÷L��EX�NDSVDPGD�ELU� URPDQGDQ� WL\DWUR�
R\XQX�\DSÕODELOHFH÷LQH�\|QHOLN�J|U�ú��7HNLQDOS��V������ 
29 7�UN�OHUGH� LúOHPH� HVHU� VDKLSOL÷L� NRQXVXQGD� dRODN�� W�UN�OHULQ� VXL� JHQHULV� NRUXQPDVÕ� JHUHNWL÷LQL�
VDYXQPDNWDGÕU�� 'HWD\OÕ� ELOJL� LoLQ� EN]�� dRODN�� 8��� 7�UN�OHUGH� øúOHPH� (VHU� 6DKLSOL÷L� YH� 6XL� *HQHULV�
Koruma Modeli Önerisi, Ankara Barosu Dergisi, FMR Cilt: 8, s. 95-156, 2005. 
30 $\UÕQWÕOÕ�ELOJL�LoLQ�EN]��6XOXN�.DUDVX�1DO��V����-75. 
31 Suluk, s. 66. 
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b) 9HUL�7DEDQODUÕ 

VHUL� WDEDQÕ; VLVWHPDWLN� ELU� úHNLOGH� RUJDQL]H� HGLOPLú�� HOHNWURQLN� olarak da 

HULúLOPHVL�P�PN�Q HVHU��YHUL�YH\D�GL÷HU�ED÷ÕPVÕ]�PDWHU\DOGHQ�ROXúDQ�GHUOHPH32 olarak 

WDQÕPODQPDNWDGÕU��9HUL�WDEDQODUÕ�ELOJLOHULQ�WRSODQGÕ÷Õ��GHSRODQGÕ÷Õ��VRPXWODúWÕ÷Õ�YH�EX�

yolla bilgilerin ticari tedavüle konulabilme yani pazarlanabilme33 QLWHOL÷LQL�ND]DQGÕ÷Õ�

�U�QOHUGLU��9HUL�WDEDQODUÕ�VD\HVLQGH�ELOJLOHU�EHOLUOL�ELU�IRUPDWD�G|Q�úW�U�OHUHN�GHUOHQLU��

Bu verilere KHUKDQJL�ELU�YDVÕWD� LOH�NROD\OÕNOD�HULúLOHELOLU34��YHULOHU�NXOODQÕODELOLU�YH\D�

LúOHQHELOLU�� 'HUOHPH� HVHU� NDSVDPÕQGD� GH÷HUOHQGLULOHQ� YHUL� WDEDQODUÕ�� HVHU� VDKLELQLQ�

KXVXVL\HWLQL�WDúÕGÕ÷Õ�LoLQ�NRUXQXUNHQ�sui generis YHUL�WDEDQODUÕQÕQ�NRUXQPD�VHEHEL��YHUL�

WDEDQODUÕQÕQ�ROXúWXUXOPDVÕQGDNL�]DKPHWOL�LúLQ�YDUOÕ÷ÕGÕU35.  

Orijinal veri tabanODUÕ, LoHUL÷LQLQ� VHoLOPHVL� YH\D� G�]HQOHQPHVLQGH� G�ú�QFH 

\DUDWÕFÕOÕ÷Õ� RODQ� YHUL� WDEDQODUÕGÕU36. 9HUL� WDEDQÕ, VDKLELQLQ� KXVXVL\HWOHULQL� WDúÕ\RUVD�

GHUOHPH� HVHU� RODUDN� NRUXQDFDNWÕU37. 2ULMLQDO� YHUL� WDEDQODUÕ� LúOHQPH eserler DUDVÕQGD�

VD\ÕOÕS�NRUXQPDNWDGÕU�YH büyük biU�\DWÕUÕP�VRQXFXQGD�ROXúWXUXODQ38 sui generis veri 

WDEDQODUÕQGDQ�IDUNOÕOÕN�J|VWHUPHNWHGLU.  

 

32 3ÕQDU��V����� 
33 $WHú��0���9HUL�7DEDQODUÕQÕQ�+XNXNL�.RUXPDVÕ, AÜHFD 2006, C. 55, S. 1, s. 48  �9HUL�7DEDQÕ���
Bozbel, S.: Fikri Mülkiyet Hukuku, øVWDQEXO�2015, s. 44. 
34 AWHú �9HUL�7DEDQÕ�, s. 49. 
35 $WHú (9HUL�7DEDQÕ), s. 50-51. %X�GXUXP�|÷UHWLGH�\DWÕUÕPÕQ�NRUXQPDVÕ�úHNOLQGH�GH�LIDGH�HGLOPLúWLU� 
36 $\UÕQWÕOÕ�ELOJL�LoLQ�EN]��7HNLQDOS��V����; Suluk/Karasu/Nal, s. 151-154. 
37 3ÕQDU��V����� 
38 3ÕQDU��V����� 
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Sui generis YHUL� WDEDQODUÕQGDNL� YHUL�� IRUP�OH� HGLOPLú�� LQVDQL� \D� GD� WHNQLN�

LOHWLúLPH� X\JXQ� EXOJX�� \DSÕ� YH\D� NRQVHSW� VXQXPXGXU39�� %X� YHULOHUH� NROD\OÕNOD�

HULúLOHELOLU�� YHULOHU� NXOODQÕODELOLU� YH\D� LúOHQHELOLU� 'HUOHPH� HVHU� NDSVDPÕQGD�

GH÷HUOHQGLULOHQ� YHUL� WDEDQODUÕ�� HVHU� VDKLELQLQ� KXVXVL\HWLQL� WDúÕGÕ÷Õ� LoLQ� NRUXQXUNHQ�

|÷UHWLGH�sui generis YHUL�WDEDQODUÕQÕQ�QLoLQ�NRUXQGX÷XQD�LOLúNLQ�ELU�GL÷HU�J|U�ú�LVH�YHUL�

taEDQODUÕQÕQ�ROXúWXUXOPDVÕQGDNL�]DKPHWOL�LúLQ�NRUXQGX÷XQD�\|QHOLNWLU40.  Sui generis 

YHUL� WDEDQODUÕQD� WH]LPL]LQ� �o�QF�� E|O�P�QGH�� DNWDUPD� KDNNÕ� NDSVDPÕQGD 

GH÷LQLOHFHNWLU� 

II. Telif +DNODUÕQÕQ 6ÕQÕUODUÕ 

)LNUL�P�ONL\HW�KDNODUÕ�KHU�QH�NDGDU�VDKLELQH�WHNHOFL�\HWNLOHU�WDQÕVD�GD�bu yetkiler 

VÕQÕUVÕ]� GH÷LOGLU��(VHU� VDKLELQH� WDQÕQPÕú� KDNODUD, WRSOXP�YH� ELUH\� \DUDUÕQD� ELUWDNÕP�

VÕQÕUODQGÕUPDODU� JHWLULOPHVL�� EX� �U�QOHUGHQ� \DUDUODQPDQÕQ NDoÕQÕOPD]� ELU� úDUWÕGÕU41. 

)LNLU�YH�VDQDW�HVHUOHUL�N�OW�UHO�PLUDV�ROPD�|]HOOL÷L� WDúÕPDNWD��GROD\ÕVÕ\OD�GD�Woplum 

PHQIDDWL� LOH� ELUH\VHO� PHQIDDW� DUDVÕQGD� uygun bir GHQJH� NXUXOPDVÕ� LKWL\DFÕ�

GR÷PDNWDGÕU42. %X�GHQJH�VD÷ODQÕUNHQ�HVHU�VDKLELQLQ�KDNNÕ�ID]OD�VÕQÕUODQGÕUÕODUDN�ELOLP�

YH�VDQDW�VHNWH\H�X÷UDWÕOPDPDOÕ43, toplum ve bireyin eserden faydalDQPDVÕ için uygun 

DODQ�WDQÕQPDOÕGÕU� 

 

39 Bozbel, S.: Fikri Mülkiyet Hukuku, 2015, s. 44. 
40 $WHú (9HUL�7DEDQÕ), s. 50. %X�GXUXP�|÷UHWLGH�\DWÕUÕPÕQ�NRUXQPDVÕ�úHNOLQGH�GH�LIDGH�HGLOPLúWLU� 
41 $WHú�(.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 238. 
42 Suluk, s. 119. 
43 $WHú (.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 239. 
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g÷UHWLGHNL� JHQHO� H÷LOLP�� LVWLVQDODUÕ NDQXQ� VLVWHPDWL÷L\OH� X\XPOX� úHNLOGH�

GH÷HUOHQGLUPHNWLU44��g÷UHWLGHNL�NLPL�\D]DUODU� LVH�NDQXQGDNL� VÕQÕIODQGÕUPDQÕQ�GÕúÕQD�

oÕNDUDN�WHOLI�KDNODUÕQÕQ�VÕQÕUODUÕQÕ�IDUNOÕ�ELU�VLVWHP�LOH�LQFHOHPLúWLU45��g÷UHWLGH�ELUoRN�

\D]DU�NDQXQ�VLVWHPDWL÷LQL�WDNLS�HWPLú�ROVD�GD�D\QÕ�]DPDQGD�)6(.¶H�ELUWDNÕP�HOHúWLULOHU�

GH�JHWLUPLúWLU46. <|QHUJH�NDSVDPÕ\OD�ilgili istisnalara oDOÕúPDPÕ]ÕQ üçüncü bölümünde 

GDKD� D\UÕQWÕOÕ� úHNLOGH� yer verilecek olup bu bölümde gHQHO� RODUDN� DQODWÕODFDNWÕU� 

Tezimizde iVWLVQD�NDYUDPÕ, WHOLI�KXNXNXQGDNL� LVWLVQDODU�YH� VÕQÕUODPDODUÕ� NDSVD\DFDN�

úHNLOGH�NXOODQÕOPÕúWÕU� 

A. (VDVD�øOLúNLQ�6ÕQÕUODU 

1. Kamu Düzeni 

 

44 Erel, THNLQDOS�YH�<DYX]�$OÕFD�0HUGLYDn YH�HVDVD�LOLúNLQ�VÕQÕUODPDODUÕ�NDPX�G�]HQL��JHQHO�PHQIDDW��
|]HO� PHQIDDW� YH� K�N�PHWH� WDQÕQDQ� \HWNLOHU� RODUDN� NDQXQ� VLVWHPDWL÷L\OH� X\XPOX� úHNLOGH�
GH÷HUOHQGLUPLúWLU��$\LWHU��KDNODUÕQ�VÕQÕUODUÕQÕ�NDPX�\DUDUÕQD�VÕQÕUODU��NDPX�G�]HQL��NLúL�\DUDUÕQD�VÕQÕUODU��
OLVDQVODU�YH�PHVOHNL�ELUOLNOHU�RODUDN�EHú�DOW�EDúOÕ÷D�D\ÕUPÕú�YH�GHYOHWLQ�\DUDUODQPD�\HWNLVLQL�D\UÕ�ELU�
EDúOÕNWD� LQFHOHPLúWLU� Erel, s. 194-239; Tekinalp, s. 172-187; <DYX]�$OÕFD�0HUGLYDQ�� V�� ����-1411; 
Ayiter, s. 141-186. 
45 SuOXN��NRUXPDQÕQ�VÕQÕUODUÕQÕ�V�UH�\|Q�QGHQ�JHWLULOHQ�VÕQÕUODPDODU��NDPX�G�]HQL�G�ú�QFHVL\OH�JHWLULOHQ�
VÕQÕUODQGÕUPDODU�� |]HO�PHQIDDW� G�ú�QFHVL\OH�JHWLULOHQ� VÕQÕUODQGÕUPDODU� YH�GHYOHWLQ�\DUDUODQPD�\HWNLVL�
RODUDN�G|UW�DQD�EDúOÕNWD�WRSODPÕúWÕU��$WHú��ILNUL�KDNODUÕQ�V�UH�\|Q�QGHQ�VÕQÕUODQGÕUÕOPDVÕ��ILNUL�KDNODUÕQ�
NDPXVDO�G�ú�QFHOHUOH�VÕQÕUODQGÕUÕOPDVÕ�YH�ILNUL�KDNODUÕQ�|]HO�oÕNDU�G�ú�QFHVL\OH�VÕQÕUODQGÕUÕOPDVÕ�RODUDN�
�oO��ELU�VÕQÕIODQGÕUPDGD�EXOXQPXúWXU��*�QHú�LVH�$WHú�JLEL�KDNNÕQ�VÕQÕUODUÕQÕ�VDYXQPDODU�SDUDQWH]L içinde 
NDPX� \DUDUÕ� YH� NLúLVHO� NXOODQÕP� \DUDUÕQD� RODUDN� LNL\H� D\ÕUPÕú�� NRUXPD� V�UHOHULQL� �o�QF�� ELU� EDúOÕN�
DOWÕQGD�GH÷HUOHQGLUPLúWLU� g]WDQ�� V�UH� VÕQÕUODUÕ� YH�GL÷HU� VÕQÕUODU� RODUDN� LNLOL� ELU� D\UÕPÕQ� DOWÕQGD� HVDVD�
LOLúNLQ�VÕQÕUODUÕ�NDPX�G�]HQL��JHQHO�PHQIDDW��|]HO�PHQIDDW�YH�K�N�PHWH�WDQÕQDQ�\HWNLOHU�DOW�EDúOÕNODUÕ�
DOWÕQGD�LQFHOHPLúWLU��Suluk, s. 119-131; $WHú (.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 237-431; *�QHú��V�����-268; 
Öztan, (Hukuk), s. 405-535. 
46 %X� HOHúWLULOHUGHQ� LONL� )6(.�(N�P�� ��¶GH� \HU� DODQ� özürlüler OHKLQH� LVWLVQDQÕQ� )6(.¶WHNL� WHKGLWOHU�
EDúOÕ÷Õ�DOWÕQGD�G�]HQOHQPHPLú�ROPDVÕGÕU��<DYX]�$OÕFD�0HUGLYDQ��V������. BLU�GL÷HU�HOHúWLUL�LVH�V�UHOHULQ�
\DVDGD�GD÷ÕQÕN�ELU�úHNLOGH�G�]HQOHQPLú�ROPDVÕGÕU��Öztan (Hukuk), s. 406.  
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Kamu düzeni, belirli bir yer ve zamanda toplumun huzurunun47, VD÷OÕ÷ÕQÕQ48, 

düzeninin YH� J�YHQOL÷LQLQ49 NRUXQPDVÕ� LoLQ� JHUHNOL� NXUDOODU� úHNOLQGH 

WDQÕPODQPDNWDGÕU�� .DPX� \DUDUÕQÕQ� VD÷ODQPDVÕQGD� NDoÕQÕOPD]� ELU� JHUHNOLOLN� ROPDVÕ�

gereklidir ve DPDo�LOH�DUDo�DUDVÕQGDNL�GHQJe korunmaOÕGÕU50. $QD\DVD�LOH�WHPLQDW�DOWÕQD�

DOÕQPÕú� QHUHGH\VH� E�W�Q� WHPHO� KDN� YH� K�UUL\HWOHUH� JHWLULOHQ� VÕQÕUODPDODUÕQ� EDúÕQGD�

kamu düzeni yer almakta��ILNLU�YH�VDQDW�HVHUOHUL��]HULQGHNL�KDNODU�GD�P�ONL\HW�KDNNÕ�

JLEL� NLúLQLQ� WHPHO� KDN� YH� |]J�UO�NOHUL� DUDVÕQGD� EXOXQPDNWDGÕU51. Kamu düzeni 

DoÕVÕQGDQ� JHWLULOHQ� VÕQÕUODQGÕUPDODU�� \DOQÕ]FD� HVHUOHU� LoLQ� GH÷LO� ED÷ODQWÕOÕ� KDNODU� YH�

)6(.�P�����YH�GHYDPÕQGD�G�]HQOHQHQ�KDNVÕ]�UHNDEHW�LoLQ�GH�V|]�NRQXVXGXU52. Kamu 

G�]HQL�DoÕVÕQGDQ�JHWLULOHQ�VÕQÕUODQGÕUPDODU��\DUJÕ�V�UHFLQGH�NDQÕW�RODUDN�NXOODQPDN�YH�

NROOXN�J�oOHULQLQ�VDQÕNODUÕ�WHúKLV�HWPHVLQL�NROD\ODúWÕUPD�DPDFÕQD�GD\DQPDNWDGÕU�YH�EX�

DPDoODUOD�VÕQÕUOÕGÕU53. $OHQLOHúPHPLú�HVHUOHU�DoÕVÕQGDQ�EX�VÕQÕUODPD�JHoHUOL�GH÷LOGLU54. 

7HOLI�KDNNÕ�NDSVDPÕQGD�NRUXQDQ�ELU�HVHU��FSEK m. 30 X\DUÕQFD�HVHU�VDKLELQLQ�

UÕ]DVÕ� ROPDNVÕ]ÕQ� HVHULQ� LVSDWÕ� DPDFÕ\OD55 mahkeme ve resmi makamlar huzurunda 

NXOODQÕODELOLU��%HQ]HU�úHNLOGH� IRWR÷UDIODU�GD�HVHU� VDKLELQLQ� UÕ]DVÕ� DOÕQPDNVÕ]ÕQ�JHQHO�

 

47 Öztan (Hukuk), s. 423. 
48 $WHú��.DSVDP�YH�6ÕQÕUODQGÕUPD���V������ 
49 (UHO��V�������$\LWHU��V�������$WHú �.DSVDP�YH�6ÕQÕUODQGÕUPD�, s. 268��*�QHú��V������ 
50 $WHú �.DSVDP�YH�6ÕQÕUODQGÕUPD�, s. 268 
51 $WHú (.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 268. 
52 <DYX]�$OÕFD�0HUGLYDQ��V������� 
53 Tekinalp, s. 172. 
54 Suluk, s. 120. 
55 +HU�QH�NDGDU�)6(.�LOH�HVHULQ�LVSDWÕ�PDNVDGÕ\OD�GHQPLú�ROVD�GD�DVOÕQGD�EXUDGD�DQODúÕOPDVÕ�JHUHNHQ�
HVHULQ� LVSDW� DPDFÕ\OD� UHVPL� PDNDPODUFD� NXOODQÕOPDVÕGÕU�� (N� RODUDN�� PDKNHPH� YH� UHVPL� PDNDPODU�
NDSVDPÕQD�KDNHPOHU��DUDEXOXFXODU�JLEL�\DVDO�RODUDN�ELU�X\XúPD]OÕ÷Õ�o|]PHNOH�J|UHYOL�PHUFLOHULQ�GDKLO�
ROGX÷X�NDEXO�HGLOPHOLGLU��<DYX]�$OÕFD�0HUGLYDQ��V������-1220; Öztan (Hukuk), s. 424.  
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HPQL\HW� DPDFÕ\OD� YH\D� DGOL� QHGHQOHUOH� UHVPL� PDNDPODU56 YH\D� UHVPL� PDNDPODUÕQ�

HPUL\OH� �o�QF�� NLúLOHU� WDUDIÕQGDQ, KHU� úHNLOGH� oR÷DOWÕODELOLU� YH\D� \D\ÕODELOLU�� Eser 

QLWHOL÷L� WDúÕPD\DQ� IRWR÷UDIODU� DoÕVÕQGDQ, IRWR÷UDIÕ� LON� WHVSLW� HGHQ� NLúLQLQ� KDNVÕ]�

UHNDEHWWHQ� ND\QDNODQDQ� KDNODUÕQD� YH\D� NLúLOLN� KDNODUÕQD� \|QHOLN� ELU� VÕQÕUODQGÕUPD 

getirilPLúWLU57. Son olarak, kamu düzeni K�N�POHUL�JHUH÷L��HVHULQ�NXOODQÕOPDVÕ�L]QH�WDEL�

WXWXODELOHFH÷L� JLEL� WDPDPHQ� GH� |QOHQHELOLU� Bu PDGGH� NDSVDPÕQGD bir eserin 

NXOODQÕOPDVÕ�YH\D�oR÷DOWÕOPDVÕ�LoLQ�XPXPD�DU]�HGLOPLú�ROPDVÕ�úDUWWÕU58. 

2. Genel Menfaat <DUDUÕQD�6ÕQÕUODPDODU 

a) 0HY]XDW�YH�0DKNHPH�.DUDUODUÕ 

Toplumun mevzuat YH�LoWLKDWODUD�NROD\FD�HULúLOHELOPHVL�için EXQODUÕQ�VÕQÕUODPD�

ROPDNVÕ]ÕQ�\D\ÕQODQDELOPHOHUL�JHUHNOLGLU59. )6(.�P�����X\DUÕQFD�UHVPHQ�\D\ÕPODQDQ�

YH\D�LODQ�ROXQDQ�NDQXQ��W�]�N��\|QHWPHOLN��WHEOL÷��JHQHOJH�YH�NDUDUODUÕQ�oR÷DOWÕOPDVÕ��

\D\ÕOPDVÕ�� LúOHQPHVL� YH\a herhangi bir sebeple bunlardan faydalanÕOPDVÕ \DVDOGÕU��

5HVPHQ�\D\ÕPODQPD�YH�LODQ�ROPD��NDWÕ�ELU�úHNLOGH�DQODúÕOPDPDOÕ��DOHQLOHúPLú�NDQXQ�

WDVDUÕVÕ�YH�WHNOLIOHUL�LOH�QLWHOLNOHUL�JHUH÷L�DOHQL�RODQ�PDKNHPH�NDUDUODUÕQÕQ�NXOODQÕPÕQÕQ�

VHUEHVW�ROGX÷X�NDEXO�edilmelidir60.  

 

56 5HVPL�PDNDP�NDYUDPÕ�oRN�JHQLú�NDSVDPOÕ�ROXS�LGDUH\H�G�úHQ�J|UHYOHUL�JHUoHNOHúWLUHQ�PHUFLOHUL�LIDGH�
eder. Öztan (Hukuk), s. 424. 
57 <DYX]�$OÕFD�0HUGLYDQ��V��������$WHú (.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 353. 
58 Suluk, s. 120; Tekinalp, 172. 
59 Ayiter, s. 149. 
60 AtHú �.DSVDP�YH�6ÕQÕUODQGÕUPD�, s. 277, Erel, s. 200; Tekinalp, s. 173; Suluk, s. 120. $WHú¶H�J|UH�
PDKNHPH�NDUDUODUÕ��úHIIDIOÕN�LONHVL�JHUH÷LQFH�DoÕNODQGÕNODUÕ�DQGD�DOHQL\HW�ND]DQÕUODU��(UHO¶H�J|UH�|]HO�
oDED�VRQXFX�EXOXQDQ�LoWLKDWODUÕQ�NXOODQÕPÕ�GD�VHUEHVW�ROPDOÕGÕU���%HQ]HU�J|U�ú��$\LWHU��7HNLQDOS¶H�J|UH�
LVH�GHUOH\LFLOHU�HPHN�KDUFDGÕ÷Õ�LoLQ�oDEDODUÕ�NRUXQPDOÕGÕU��6XOXN¶D�J|UH�PHY]XDW�YH�NDUDU�GHUOH\HQOHU��
NHQGLOHULQGHQ�KLoELU�úH\�NDWPDGÕNODUÕ�WDNGLUGH�NXUDO�RODUDN�EXQODUÕQ�DOÕQPDVÕ�VHUEHVW�ROPDOÕGÕU�DQFDN 
soPXW�ROD\D�J|UH�77.�KDNVÕ]� UHNDEHW�K�N�POHUL�X\JXODQDELOLU��0DKNHPH�NDUDUODUÕ�QLWHOLNOHUL�JHUH÷L�



16 

 

b) Söz ve Nutuklar 

YDVDPD�RUJDQÕQÕQ�faaliyetleri içerisinde yer bulan söz ve nutuklar, toplum için 

önemli siyasi ve kültürel VRQXoODU�WDúÕPDNWDGÕU61. )6(.�P�����X\DUÕQFD�7%00¶GH ve 

GL÷HU�UHVPL�PHFOLV�YH�NRQJUHOHUGH��PDKNHPHOHUGH��KDOND�DoÕN toSODQWÕODUGD�V|\OHQHQ�

V|]�YH�QXWXNODUÕQ��KDEHU�YH�ELOJL�DOPD�DPDFÕ\OD oR÷DOWÕOPDVÕ��KDOND�DoÕN�RUWDPODUGD 

RNXQPDVÕ� YH\D� UDG\R� DUDFÕOÕ÷Õyla \D\ÕPODQPDVÕ� \DVDOGÕU. Gereksinim duyulmayan 

durumlarda söz ve nutuk sahiplerinin ismi belirtilmeyebilir. )6(.�P����¶Gen GH�DoÕNoD�

DQODúÕOGÕ÷Õ� JLEL�� V|z62 YH� QXWXNODUÕQ� \DOQÕ]FD� ELOJL� YH� KDEHU� DOPD� DPDFÕ\OD63 

oR÷DOWÕOPDVÕ�YH�\D\ÕOPDVÕ�\DVDOGÕU��FSEK m. 32 X\DUÕQFD V|]�YH�QXWXNODUÕ�KDEHU�YH�

ELOJL�DOPD�DPDFÕ�GÕúÕQGD�ELU�DPDoOD�oR÷DOWPD�YH\D�\D\PD�KDNNÕ�\DOQÕ]FD�HVHU�VDKLELQH�

WDQÕQPÕúWÕU��Serbesti, V|]�YH�QXWXNODUÕQ�\DOQÕ]FD�V|]O��úHNLOGH�LIDGH�HGLOmeleri üzerinde 

mevcuttur ve bu istisna NDSVDPÕQGD�V|]�YH�QXWXNODUÕQ�\D]Õ\D�G|N�OP�ú�KDOOHULQGHQ�

\DUDUODQPDN� P�PN�Q� GH÷LOGLU64. 6|]� YH� QXWXNODUÕQ JHOLU� HOGH� HWPH� DPDFÕ\OD�

NXOODQÕOGÕ÷Õ GXUXPODU� LVWLVQD� NDSVDPÕQÕQ� GÕúÕQGDGÕU65. UPXPD� DoÕN� ROPD\DQ�

ortamlarda \DSÕODQ� NRQXúPDODU ve J�QFHOOL÷LQL� \LWLUPLú� V|]� YH� QXWXNODU� GD� LVWLVQD 

 

DOHQL�ROGXNODUÕ�LoLQ�$WHú��(UHO�YH�6XOXN¶D�NDWÕOPDNOD�Eirlikte GHUOHPHQLQ�YHUL�WDEDQÕ�QLWHOL÷L�KDL]�ROPDVÕ�
GXUXPXQGD�EX�NRUXPDGDQ�ID\GDODQPDVÕQÕQ�|Q�QGH�ELU�HQJel görmemekteyiz. 
61 *�QHú��V������ 
62 6|]��NDOÕFÕ�ELU�WHVSLW�DUDFÕQD�G|N�OPHPLú�\DQL�NDOÕFÕ�ROPD\DQ�ELU�úHNLOGH�DNWDUÕOPÕú�LIDGH�DQODPÕQD�
gelmektedir. Öztan (Hukuk), s. 436.  
63 Ayiter, s. 151; Erel, s. 201; Öztan (Hukuk), s. 435; 7HNLQDOS�� V�� ����� *�QHú�� V� 256; 
<DYX]�$OÕFD�0HUGLYDQ��V��������Suluk, s. 121; Suluk/Karasu/Nal, s. 103.  
64 Ayiter, s. 160; Erel, s. 202. 
65 Suluk/Karasu/Nal, s. 103. 
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NDSVDPÕ�GÕúÕQGDGÕU66. KRQXúPDODUÕQ�DPDFD�X\JXQ�RUDQGD�NÕVDOWÕOPDGÕ÷Õ�GXUXPODU�da 

LVWLVQD�NDSVDPÕ GÕúÕQGDGÕU67. 

c) %DVÕQ øoHUL÷L ve Haber 

(VHU�NRUXPDVÕQD�JHWLULOHQ�VÕQÕUODPDODUGDQ�ELUL�GH�EDVÕQ içeriklerine yöneliktir. 

FSEK m. 36 ile EDVÕQ� YH\D� UDG\R� WDUDIÕQGDQ� \D\ÕOPÕú� KDEHUOHUGHQ� VHUEHVWoH� DOÕQWÕ�

\DSÕODELOHFH÷L�|QJ|U�OP�úW�U. FSEK m. 36 ile mülga %DVÕQ�.DQXQX¶QXQ�����PDGGHVL�

VDNOÕ�WXWXOPXúWXU. $UWÕN�\�U�UO�NWH�ROPD\DQ�����PDGGH��JD]HWHQLQ�|]HO�ELU�IHGDNkUOÕN 

\DSDUDN�JD]HWHFLOHULQ�VH\DKDW�PDVUDIODUÕQÕ NDUúÕODGÕ÷Õ�ELU�durumda, bu haberlerin 24 

VDDW� JHoPHGHQ� GL÷HU� JD]HWHOHUFH� \D\ÕQODQPDVÕQÕ� HQJHOOH\HUHN� KDNVÕ]� UHNDEHWL�

önleme68 DPDFÕ� WDúÕPDNWD\GÕ. Güncel %DVÕQ�.DQXQX¶nun 24. maddesi, bu maddeye 

NDUúÕOÕN� JHOmektedir69. <HQL� %DVÕQ� .DQXQX P�� ���,� X\DUÕQFD�� ELU� V�UHOL� \D\ÕQGD�

\D\ÕPODQPÕú�KDEHU��\D]Õ�YH�UHVLPOHUL�ND\QDN�J|VWHUPHNVL]LQ�\HQLGHQ�\D\ÕPOD\DQODU�

SDUD� FH]DVÕ\OD� FH]DODQGÕUÕOÕUODU�� <HQL� %DVÕQ� .DQXQX� P�� ���,,� X\DUÕQFD�� EX� HVHUOHUL�

\HQLGHQ� \D\ÕP� KDNNÕ� VDNOÕ� WXWXOPXú� ROPDVÕQD� UD÷PHQ�� V�UHOL� \D\ÕQ� VDKLELQLn izni 

ROPDGDQ�\HQLGHQ�\D\ÕPOD\DQODU�SDUD� FH]DVÕ\OD�FH]DODQGÕUÕOÕUODU��g÷UHWLGH�ELU�J|U�ú��

\HQL� K�NP�Q� LNWLEDV� VHUEHVWLVLQLQ� NDSVDPÕQÕ� HVNL� K�NPH� RUDQOD� GDUDOWWÕ÷Õ�

yönündedir70. %XJ�Q�JHoHUOL� RODQ� VLVWHP�X\DUÕQFD�� VDNOÕ� WXWXODQ�ELU� oDOÕúPDQÕQ� L]LQ�

 

66 Suluk/Karasu/Nal, s. 103. 
67 Suluk/Karasu/Nal, s. 103. 
68 Ayiter, s. 153. 
69 Suluk, C. / Orhan, A.: 8\JXODPDOÕ�)LNUL�0�ONL\HW�+XNXNX�&��,,�)LNLU�YH�6DQDW�(VHUOHUL��øVWDQEXO 2005, 
s. 550-551 �8\JXODPDOÕ�+XNXN�. 
70 Suluk/Orhan, 8\JXODPDOÕ� +XNXN�� V�� ����� 6XOXN�2UKDQ�� \HQL� G�]HQOHPH\H� J|UH� H÷HU� KDN� VDNOÕ�
WXWXOPDPÕúVD�� ND\QDN� J|VWHUPHPHN� ND\GÕ\OD� V�UHOL� \D\ÕQODUGDNL� \D]Õ��PDNDOH�� IÕNUD� YH� UHVLPOHUGHQ�
\DUDUODQPDQÕQ� P�PN�Q� ROGX÷XQX� EHOLUWPLúWLU� %X� ED÷ODPGD� HVHU� QLWHOL÷L� WDúÕ\DQ� ELU� IRWR÷UDIÕQ�
\D\ÕPODQPDVÕ�� 6XOXN�2UKDQ¶D� J|UH� %DVÕQ� .DQXQX� NDSVDPÕQGD� GH÷LO�� )6(.� oHUoHYHVLQGH�
GH÷HUOHQGLULOPHOLGLU�� 
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DOPDNVÕ]ÕQ� \D\ÕPODQPDVÕ� GXUXPXQGD� YH� VDNOÕ� WXWXOPDPÕú� ELU \D\ÕQÕQ� ND\QDN�

J|VWHUPHGHQ�\D\ÕPODQPDVÕ�GXUXPXQGD�DGOL�SDUD�FH]DVÕ�X\JXODQÕU71. 

*�QO�N�ROD\ODUD�LOLúNLQ�KDEHUOHU�için ise FSEK m. 37 bir istisna getirerek haber 

QLWHOL÷LQGH�EXOXQPDN�YH�ELOJLOHQGLUPH�NDSVDPÕQÕ�DúPDPDN�ND\GÕ\OD��J�QO�N�haberlere 

ED÷OÕ� RODUDN� ILNLU� YH� VDQDW� HVHUOHULQGHQ� ED]Õ� SDUoDODUÕQÕQ LúDUHW�� VHV veya görüntü 

QDNOLQH� \DUD\DQ�YDVÕWDODUD� DOÕQPDVÕQÕQ� \DVDO� ROGX÷X� |QJ|U�OP�úW�U��$\QÕ�PDGGH\H�

göre, bX�úHNLOGH�DOÕQPÕú�SDUoDODUÕQ�oR÷DOWÕOPDVÕ��\D\ÕOPDVÕ��WHPVLO�HGLOPHVL�YH\D�UDG\R�

YH�WHOHYL]\RQ�JLEL�DUDoODUOD�\D\ÕQODQPDVÕ�VHUEHVWWLU��%X�istisna, hak sahibinin hukuki 

PHQIDDWOHULQH�]DUDU�YHUHFHN�úHNLOGH�YH\D�HVHUGHQ�QRUPDO�\DUDUODQPD\D�D\NÕUÕ�ELoLPGH�

kullDQÕODPD]��g÷UHWLGH� GH� QRUPDO� \DUDUODQPDQÕQ� KDNOÕ� |Oo�GH72 \DSÕOPDVÕ� JHUHNWL÷L�

EHOLUWLOPLúWLU� 7RSODQPÕú� JD]HWH� KDEHUOHULQL� ELU� DUD\D� JHWLUHUHN� LúOHQPH� HVHU� WHúNLO�

HWPHN�P�PN�Q�GH÷LOGLU73. 

d) Temsil Serbestisi 

)6(.�P�� ��� X\DUÕQFD�� \D\ÕPODQPÕú� ELU� HVHULQ� \�]� yü]H� H÷LWLP� YH� |÷UHWLP�

DPDFÕ\OD ve kâr DPDFÕ� WDúÕQPDNVÕ]ÕQ temsili; HVHU� VDKLELQLQ� YH� HVHULQ� DGÕQÕQ� ortak 

úHNLOGH� DoÕNODQPDVÕ� NRúXOX\OD \DVDOGÕU. Maddedeki yüz yüze |÷UHWLP NDYUDPÕ�

NRQXVXQGD� |÷UHWLGH� WDUWÕúPDODU� EXOXQPDNWDGÕU��Temsil serbestisi, tezimizin üçüncü 

E|O�P�QGH�GDKD�D\UÕQWÕOÕ�LQFHOHQHFHNWLU� 

e) (÷LWLP�YH�g÷UHWLP $PDFÕ\OD�'HUOHPHOHU 

 

71 Suluk/Karasu, Nal, s. 103. 
72 Tekinalp, s. 177. 
73 Öztan (øúOHQPH�(VHU), s. 229. 
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(÷LWLP� YH� |÷UHWLP� DPDFÕ\OD� GHUOHPHOHUe LOLúNLQ� LVWLVQD FSEK m. 34 ile 

G�]HQOHQPLúWLU��%X�PDGGH\H�J|UH, \D\ÕPODQPÕú�P�]LN�eserleri veya bilim ve edebiyat 

eserleri ile DOHQLOHúPLú� J�]HO� VDQDW� HVHUOHULQGHQ�� DPDFD� X\JXQ� G�úHFHN� ELU� RUDQGD�

DOÕQWÕODU� \DSÕODUDN, H÷LWLP� YH� |÷UHWLP� DPDFÕQD� |]J�OHQGL÷L� DoÕNoD� DQODúÕODELOHFHN�

QLWHOLNWH�GHUOHPHOHU�ROXúWXUPDN�hukuka uygundur. Bu istisna��HVHU�VDKLELQLQ�oR÷DOWPD�

ve yayma hakODUÕQD� JHWLULOPLúWLU74. SHoPH� YH� WRSODPD� HVHUOHUH� LOLúNLQ� LVWLVQD� LOH�

NDPXVDO� oÕNDUODU, telif hakNÕ VDKLELQLQ� |]HO� oÕNDUODUÕQGDQ� �VW�Q� WXWXODUDN�PDOL� KDN�

NXOODQÕPÕ� NÕVÕWODQPÕúWÕU75. gUQH÷LQ, HGHEL\DW� GHUVOHULQGH� NXOODQÕOPDN� �]HUH� IDUNOÕ�

\D]DUODUÕQ�LVLPOHUL�EHOLUWLOHUHN�GHUOHPH�ROXúWXUPDN��EX�LVWLVQD�NDSVDPÕQGD�\D]DUODUÕQ�

iznine tabi ROPD\DFDNWÕU76.  

g÷UHWLGH�EX�LVWLVQDQÕQ )6(.�P����YH�P�����LOH�G�]HQOHQPLú�LúOHnme ve derleme 

HVHUOHU� YH� )6(.� P�� ��� LOH� G�]HQOHQPLú� RODQ� LNWLEDV� VHUEHVWLVL� LOH� \RUXPODQPDVÕ�

JHUHNWL÷L77 ve )6(.� P�� ��� LOH�� LPWL\D]OÕ� ELU� VHoPH� YH� WRSODPD� HVHUOHU� JUXEX�

\DUDWÕOGÕ÷Õ78 LOHUL�V�U�OP�úW�U. (÷LWLP�YH�|÷UHWLP�LoLQ�GHUOHPH� LVWLVQDVÕQÕQ�DPDFÕQÕQ�

H÷LWLP� YH� |÷UHWLPH� |]J�OHQPHVL�� JHQLúOL÷L� VHEHEL\OH� |÷UHWLGH� HOHúWLULOHUHN� DOÕQWÕQÕQ�

KDNOÕ�J|U�OHELOHFHN�|Oo�GH�ROPDVÕ�JHUHNWL÷LQLQ�DOWÕ�oL]LOPLúWLU79.  

 

74 .ÕOÕoR÷OX��A.: SÕQDL�+DNODUOD�.DUúÕODúWÕUPDOÕ�)LNUL�+DNODU��$QNDUD�����, s. 331. 
75 *�QHú��V������ 
76 *�QHú��V������ 
77 Suluk, s. 122. 
78 Öztan (Hukuk), s. 440. 
79 Suluk/Karasu/Nal, s. 105; g]WDQ� �+XNXN��� V�� ����� 7HNLQDOS�� V�� ����� g]WDQ¶D� J|UH�� EX�PDGGHQLQ�
X\JXODQPDVÕ� LoLQ� DUDQDQ� NRúXOODUÕQ� VÕQÕUODUÕ� \HWHULQFH� DoÕN� úHNLOGH� oL]LOPHPLúWLU� YH� WRSODPD� HVHU�
VDKLSOHULQLQ�EX�NXUDOODUÕQ�GÕúÕQD�oÕNPD�LPNDQÕQÕQ�EXOXQPDVÕ�HVHU�VDKLSOHULQLQ�KDNNÕQÕ�]HGHOHPHNWHGLU��
%X� NRQXGD� 7HNLQDOS�� DOÕQWÕQÕQ� KDNOÕ� J|U�OHELOHFHN� |Oo�GH� \DSÕOPDVÕ� JHUHNWL÷LQLQ� DOWÕQÕ� oL]PLúWLU� 
6XOXN�.DUDVX�1DO�� NRQX\X� ELU� |UQHN� LOH� DoÕNOD\DUDN�NRQXQXQ� D\GÕQODWÕOPDVÕ� DPDFÕQÕQ� HVDV� DOÕQPDVÕ�
JHUHNWL÷LQL�EHOLUWPLúWLU��%X�|UQH÷H�J|UH��9DQ�*RJK¶XQ�KD\DWÕQÕ�DoÕNOD\DQ�ELU�NLWDSWD�9DQ�*RJK¶D�DLW�ELU�
WDEOR�NXOODQÕODPD]NHQ�oL]LP�WDU]ÕQÕ�DQODWDQ�ELU�NLWDSWD�NXOODQÕODELOLU� 
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)6(.�P�����LOH�JHWLULOHQ�EX�LVWLVQD��KDN�VDKLELQLQ�PHQIDDWLQH�KDNOÕ�ELU�VHEHS�

ROPDGDQ�]DUDU�YHUPHPHOL�YH�HVHUGHQ�QRUPDO�\DUDUODQPD�VÕQÕUODUÕ�LoLQGH�NDOPDOÕGÕU80. 

E÷LWLP�YH�|÷UHWLP�DPDFÕ�GÕúÕQGD�NDODQ�VHEHSOHUOH�GHUOHPH�HVHU�ROXúWXUXOPDVÕ�LVWLVQD�

NDSVDPÕQGD� ROPD\ÕS� KDN� VDKLELQLQ� L]QLQH� ED÷ODQPÕúWÕU�� $\QÕ� ]DPDQGD�� bu istisna 

NDSVDPÕQGD�eser sahibi veya sahiplerinin isminin belirtilmesi zorunludur. <DUJÕWD\����

+'�� DOÕQWÕQÕQ� \DVDO� ROXS� ROPDGÕ÷ÕQÕ� EHOLUOL� NRúXOODUD� ED÷ODPÕúWÕU�� %X� NRúXOODU��

\DUDUODQPDQÕQ�PDQHYL�KDNODUÕ� LKODO�HWPHPHVL��ND\QDN�J|VWHULOPHVL�YH�DNWDUPD�YH\D�

\DUDUODQPDQÕQ� DPDFÕQÕQ� KDNOÕ� NÕOGÕ÷Õ� RUDQGD� \DSÕOPDVÕGÕU81�� $OÕQWÕQÕQ� PLNWDUÕ�

konusunda ise, <DUJÕWD\�ELU�NDUDUÕQGD�ELU� HVHULQ����¶ÕQÕQ� D\QHQ�DOÕQPDVÕQÕQ�NDEXO�

HGLOHELOLU�HúL÷L�DúWÕ÷ÕQD�K�N�P�YHUPLúWLU82. 

f) Özürlüler Lehine øVWLVQD 

Özürlüler lehine istisna83, FSEK ek m. 11 ile JHWLULOPLú� ROXS� EX� LVWLVQD�

NDSVDPÕQGD� oR÷DOWPD� YH� |G�Qo� YHUPH� KDNODUÕ�� |]�UO�OHU� YH\D� |]�UO�OHULQ� \DUDUÕQD�

oDOÕúDQ�HQVWLW���GHUQHN�YH\D�ELUOLN�JLEL�oHúLWOL�NXUXPODU�OHKLQH�VÕQÕUODQGÕUÕOPÕúWÕU��%X�

LVWLVQDGDQ� \DUDUODQPDQÕQ� NRúXOODUÕ�� GHUV� NLWDSODUÕ� GD� GDKLO� ROPDN� �]HUH�� RUWDGD�

\D\ÕPODQPÕú�YH\D�DOHQLOHúPLú�ELOLPVHO�YH�HGHEL�ELU�HVHU�ROPDPDVÕ��EX�HVHULQ�|]�UO�OHU�

LoLQ� KD]ÕUODQPÕú� Q�VKDVÕQÕQ� EXOXQPDPDVÕ� YH� WLFDUL� DPDo� WDúÕQPDPDVÕGÕU�� Bu 

 

80 ho�DGÕP�WHVWLQH�WH]LPL]LQ��o�QF��E|O�P�QGH�\HU�YHULOHFHNWLU� 
81 Tekinalp, s. 147; 10.05.1977, 8866/5628. 
82 Suluk/Karasu/Nal, s. 105; 11. H.D., 18.11.2000, 2000/7065, 2000/9425. 
83 g]�UO�OHU� OHKLQH� LVWLVQD��|÷UHWLGH�NLPL�\D]DUODU� WDUDIÕQGDQ�|]HO�oÕNDU�\DUDUÕQD� VÕQÕUODPDODU�DOWÕQGD��
NLPL�\D]DUODU� WDUDIÕQGDQ� LVH�D\UÕ�ELU� LVWLVQD�RODUDN� LúOHQPLúWLr. Bizim kanaatimize göre bu istisna ile 
|÷UHWLP�EDúWD�ROPDN��]HUH�|]�UO�OHULQ�oÕNDUODUÕQÕQ�J|]HWLOPHVLQGH�NDPX�\DUDUÕ�EXOXQPDVÕ�YH�EX�KDNODUÕQ�
|]�UO�OHU� \DUDUÕQD� oDOÕúDQ� NXUXPODUD� WDQÕQPÕú� ROPDVÕ� VHEHEL\OH� JHQHO� PHQIDDW� DOW� EDúOÕ÷Õ� DOWÕQGD�
LQFHOHQPLúWLU� 
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Q�VKDODUÕQ��]HULQGH KDN�VDKLSOHUL� LOH� LOJLOL�ELOJLOHULQ�EXOXQGXUXOPDVÕ�YH� oR÷DOWÕOPDVÕ 

DPDFÕQÕQ�EHOLUWLOPHVL�]RUXQOX�WXWXOPXúWXU�� 

g) øNWLEDV Serbestisi 

øktibas serbestisi��DOHQL�KDOH�JHOPLú�ELU�HVHUGHQ�ED]Õ�W�PFH��SDUDJUDI��PRWLI�YH\D�

SDUoDQÕQ�ND\QDN�J|VWHULOHUHN�DOÕQPDVÕGÕU84. øNWLEDV serbestisini esinlenme YH�LúOHPHGHQ�

D\ÕUDQ�XQVXU��eserin GH÷LúWLULOPHGHQ85 DNWDUÕOPDVÕGÕU. Bu LVWLVQD��ELOLP�YH�VDQDWÕQ�\DUDUÕ�

DPDFÕ� LOH� JHWLULOPLúWLU86�� %X� DQODPGD� LNWLEDV� VHUEHVWLVLQLQ� $QD\DVD¶GD� |QJ|U�OHQ�

ELOJL\H� HULúLP� YH� G�ú�QFH |]J�UO�÷�QH� GDLU� PDGGHOHUH� GD\DQGÕ÷Õ� V|\OHQLOHELOLU87. 

)6(.�P�����LOH�EX�LVWLVQD�YH�úDUWODUÕ�G�]HQOHQPLúWLU��%X�PDGGH\H�J|UH; aOHQLOHúPLú�ELU�

HVHULQ� ED]Õ� F�POH� YH� SDUDJUDIODUÕQÕQ ED÷ÕPVÕ] bir ilim ve edebiyat eserinde 

NXOODQÕOPDVÕ�� \D\ÕPODQPÕú� ELU� EHVWHQLQ� WHPD�� PRWLI�� SDVDM� YH� ILNLU� türünden 

SDUoDODUÕ\OD� VÕQÕUOÕ� NDOPDN� �]HUH ED÷ÕPVÕ] bir müzik HVHULQH� DOÕQPDVÕ hukuka 

uygundur��$\QÕ�PDGGH�LOH�DOHQLOHúPLú�J�]HO�VDQDW�HVHUOHULQLQ�YH�\D\ÕPODQPÕú�GL÷HU�

eserlerin bir NRQX\X� D\GÕQODWPDN� LoLQ� amaca uygun oranda bir bilim eserinde 

NXOODQÕOPDVÕQD� YH� DOHQLOHúPLú� J�]HO� VDQDW� HVHUOHULQLQ� NRQIHUDQV� YH\D� GHUVOHUGH�

SURMHNVL\RQ�YH�EHQ]HUL�YDVÕWDODUOD�J|VWHULOPHsine de imkân WDQÕQPÕúWÕU�� 

)6(.� P�� ��� NDSVDPÕQGD� LNWLEDVÕQ ND\QDN� J|VWHULOHUHN� \DSÕOPDVÕ� úDUW�

NRúXOPXúWXU�� øNWLEDV��PLNWDU� RODUDN� \HQL� HVHULQ� E�\�N�ELU� \�]GHVLQL� ROXúWXUPDPDOÕ��

 

84 7HNLQDOS��V�������*�QHú��V������ 
85 Öztan (Hukuk), s. 449. 
86 7HNLQDOS¶H�J|UH�ELU�ELOLP�LQVDQÕ�YH\D�VDQDW�WDULKoLVL�NHQGL�J|U�ú�Q��DoÕNOD\DELOPHN�LoLQ�EDúNDODUÕQÕQ�
eserinden aynen aktarma yapma gereksinimi duyabilir. Tekinalp, s. 175. 
87 <DYX]�$OÕFD�0HUGLYDn, s. 1265. 



22 

 

\HQL� HVHU� ED÷ÕPVÕ]OÕ÷ÕQÕ� NRUXPDOÕGÕU88. Duruma göre büyük veya küçük oranda89 

LNWLEDV�\DSPDN�P�PN�Q�ROPDVÕQD�UD÷PHQ�EXQODU�LoLQ�IDUNOÕ�NRúXOODU�EXOXQPDNWDGÕU�

YH�NXUDO�RODUDN�]RUXQOX�YH�ID\GD�J|U�OHQ�RUDQÕQ��]HULQGH�oÕNPDPDOÕGÕU��%X�RUDQÕ�DúDQ�

LNWLEDVODUGD�HVHU�VDKLELQLQ�DGÕ�EHOLUWLOPLú�ROVD�GD�LNWLEDV�\DSDUDN�\HQL�ELU�HVHU�PH\GDQD�

gHWLUHQ�NLúL�ED÷ÕPVÕ]�|JHOHU�HNOHPHGL÷L�LoLQ�E|\OH�ELU�GXUXPGD�LNWLEDV�VHUEHVWLVLQGHQ�

söz edilmesi mümkün olmaPDNWDGÕU90. øNWLEDVÕQ� EHOOL� RODFDN� úHNLOGH� \DSÕOPDVÕ�

gereklidir91��%LOLP�HVHUOHULQGH�� LNWLEDV�KXVXVXQGD�NXOODQÕODQ�HVHULQ�YH�HVHU�VDKLELQLQ�

adÕ�GÕúÕQGD� DOÕQWÕODQDQ NÕVPÕQ�EXOXQGX÷X yer belirtilir; aksi takdirde intihal söz konusu 

olur92. 

3. Özel Menfaat <DUDUÕQD�6ÕQÕUODPDODU 

a) .LúLVHO .XOODQÕP øVWLVQDVÕ 

Kanun koyucu, kLúLVHO� NXOODQÕP� LVWLVQDVÕ� LOH� NLúLOHULQ� ELOLP�� N�OW�U�� VDQDW��

|÷UHQLP�JLEL�LKWL\DoODUÕQÕQ�JLGHULOPHVL�YH�ILNLU�YH�VDQDW�KD\DWÕQD�NDWÕODELOPHOHUL93  için 

ELU�LVWLVQD�WDQÕPÕúWÕU��%X�LVWLVQD�oHUoHYHVLQGH�ED]Õ�ILNUL�P�ONL\HW�KDNODUÕ��WLFDUL�DPDo�

WDúÕPD\DQ�DPDoODUOD�KDN�VDKLELQLQ�L]QLQH�JHUHNVLQLP�GX\XOPDGDQ�NXOODQÕODELOLU��FSEK 

m. 38 X\DUÕQFD bütün fikir ve sanat eserlerinin, kâr DPDFÕ�WDúÕPDPDVÕ�úDUWÕ\OD NLúLVHO�

 

88 Erel, s. 205; Öztan (Hukuk), s. 450. Ek olarak EUHO¶H�J|UH��DNVL�GXUXPGD�\HQL�HVHUL�L]LQVL]�ELU�GHUOHPH�
�LúOHnPH�HVHU��RODUDN�GH÷HUOHQGLUPHN�P�PN�QG�U�  
89 g÷UHWLGH� E�\�N� YH� N�o�N� LNWLEDV� NDYUDPODUÕ� GD� NXOODQÕOPDNWD� DQFDN� PDWHPDWLNVHO� ELU� RUDQ 
verilmemektedir. 
90 6XOXN��V�������6XOXN¶D�J|UH�ELOLPVHO�HVHUOHUGH�QHOHULQ�DOÕQÕS�DOÕQDPD\DFD÷Õ�VRPXW�ROD\ÕQ�|]HOOL÷LQH�
EDNDUDN�NDUDUODúWÕUÕOPDOÕGÕU��|UQH÷LQ� 
91 Suluk, s. 124. 
92 Tekinalp, s. 176-�����*�QHú��V�������7HNLQDOS¶H�J|UH�ND\QDN�J|VWHUPHGHQ�iktibas \DSÕOPDVÕ�PDQHYL�
WD]PLQDW�LoLQ�VHEHS�ROXúWXUXU� 
93 Ayiter, s. 162; Erel, s. 226; Öztan (Hukuk), s. 474. 
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NXOODQÕP� LoLQ� oR÷DOWÕOPDVÕ� kural olarak \DVDOGÕU. *�Q�P�]GH� WHNQRORMLQLQ� KÕ]OÕ� YH�

G�ú�N� PDOL\HWOH� NRS\DODPD\D� imkân vermesi nedeniyle bu istisna sonradan 

GDUDOPÕúWÕU94. dR÷DOWPD�� LONH� RODUDN� LKWL\Do� VDKLELQLQ� NHQGL� LPNDQODUÕ\OD�

\DSÕOPDOÕGÕU95��g÷UHWLGH�ELU�J|U�úH�J|UH�ELU�NLúLQLQ�LKWL\Do�GX\GX÷X�HVHUL�ELU�EDúNDVÕQD�

oR÷DOWWÕUPDVÕ�GD�P�PN�Q�ROPDOÕGÕU96. 

+XNXNXPX]GD�ELOJLVD\DU�SURJUDPODUÕQÕQ�oR÷DOWÕOPDVÕ�YH LúOHQPHVLQGH�NLúLsel 

NXOODQÕP�GHWD\OÕ�RODUDN�FSEK m. 38/II ile özel olarak G�]HQOHQPLú olup FSEK m.38/I 

K�NP��ELOJLVD\DU�SURJUDPODUÕQD�X\JXODQPDPDNWDGÕU. %LOJLVD\DU�SURJUDPÕQÕ hukuka 

uygun úHNLOGH� HGLQPLú97 NLúLnin SURJUDPÕQ� DPDFÕQD� X\JXQ� NXOODQÕOPDVÕ� LoLQ� úDUW�

ROGX÷X�GXUXPODUGD�SURJUDPÕQ�oR÷DOWPDVÕ��LúOHQPHVL��KDWDODUÕ�G�]HOWPHVL�serbesttir. Bu 

VHUEHVWLQLQ�NLúLVHO�NXOODQÕP�LVWLVQDVÕ�DOWÕQGD�VÕQÕIODQGÕUÕOPDVÕQÕQ sebebi ise bilgisayar 

SURJUDPODUÕQÕ� LúOHPH� YH� oR÷DOWPDQÕQ� HVHU� VDKLELQLQ� L]QLQH� ED÷OÕ� ROPDVÕGÕU98. $\QÕ�

PDGGH� X\DUÕQFD�� PDGGH� K�N�POHULQLQ� LKODO� HGLOGL÷LQL� LVSDWODPD� \�N�PO�O�÷� 

bilgisayar SURJUDPÕQÕQ \DUDWÕFÕVÕQD�DLWWLU.  

E��.RS\D�YH�7HúKLU 

)6(.�P�����NDSVDPÕQGD�NDPX\D�DoÕN yollar, caddeler ve meydanlara, temelli 

NDOPDN� �]HUH� NRQXODQ� J�]HO� VDQDW� HVHUOHULQL� UHVLP�� JUDILN�� IRWR÷UDI� vb. yollar ile 

oR÷DOWPDk, yaymak, KDOND�DoÕN�DODQODUGD projeksiyon ile göstermek, radyo ve benzeri 

 

94 Suluk, s. 125. 
95 $WHú� �.DSVDP� YH� 6ÕQÕUODQGÕUPD��� V�� ����� $WHú¶H� J|UH� EX� oR÷DOWPDGD� PRGHUQ� oR÷DOWPD� DOHW� YH�
FLKD]ODUÕQÕQ�NXOODQÕODELOHFH÷L�NDEXO�HGLOPHOLGLU� 
96 $WHV� �.DSVDP� YH� 6ÕQÕUODQGÕUPD��� V�� ����� %X� NRQXGD� YHULOHQ� |UQHNOHUGHQ� ELUL� IRWRNRSLFLQLQ� LYD]�
NDUúÕOÕ÷Õ�EX�oR÷DOWPD\Õ�\DSPDVÕQÕQ�KXNXND�X\JXQ�ROPDVÕGÕU��g]WDQ��+XNXN���V�����-480. 
97 Öztan (Hukuk), s. 484; 11 HD 15.01.2001, E. 2001/1804, K. 2001/4344. 
98 Tekinalp, s. 182. 
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YDVÕWDODUOD� \D\ÕPODPDk \DVD\D� X\JXQGXU�� %X� VÕQÕUODPD� NDSVDPÕQGD� PLPDUOÕN�

eserleriniQ�\DOQÕ]FD�GÕúDUÕGDQ�J|U�OHQ�NÕVÕPODUÕ�GDKLO�HGLOPLúWLU� Güzel sanat eserleri 

EDNÕPÕQGDQ�LVH�eser sahibi, engelleyici ELU�ND\ÕW99 NR\PDGÕNoD�EX�HVHU��HVHULQ�PDOLNL�

WDUDIÕQGDQ� KDOND� DoÕN� DODQODUGD� VHUJLOHQHELOLU�� $oÕN� DUWWÕUPD� LOH� VDWÕODFDN� HVHUOHU� EX�

NRúXO�DUDQPDNVÕ]ÕQ�KDOND�DoÕN�DODQODUGD�VHUJLOHQHELOLU��EX�DPDo�GR÷UXOWXVXQGD�NDWDORJ�

YH\D� NÕODYX]ODUD� HNOHQHELOLU� YH� HVHU� VDKLELQLQ� Lsmi belirtilmeyebilir ancak eser 

VDKLELQLQ�GL÷HU�PDQHYL�KDNODUÕ�VDNOÕ�NDOPD\D�GHYDP�Hder. 

4. +�N�PHWH�7DQÕQDQ�<HWNLOHU 

a) Devletin Faydalanma Yetkisi 

Devletin eVHUGHQ� ID\GDODQPD� \HWNLVL�� NRUXPD� V�UHVL� VRQD� HUPLú� HVHUOHU�

�]HULQGH�NXOODQÕOÕU��Koruma süresinin sRQD�HUPHVL\OH�HVHU��XPXPXQ�NXOODQÕPÕQD�DoÕN��

yani serbest hale gelir. )6(.�P�����X\DUÕQFD�XPXPD�DoÕN�JHQHO�N�W�SKDQH��P�]H�YH�

benzeri kurumlarda bulunan ve fakat henüz \D\ÕPODQPDPÕú� YH\D� DOHQLOHúPHPLú�

HVHUOHUGHQ� ID\GDODQPD� KDNNÕ� oR÷DOWPD� YH� \D\ÕPÕ� HVHU� VDKLEL� WDUDIÕQGDQ� DoÕNoD�

PHQHGLOPHPLú� ROPDVÕ� úDUWÕ\OD� YH HVHULQ� NRUXPD� V�UHVL� GROPXú� ROPDVÕ� ND\GÕ\OD��

EXOXQGX÷X� NDPX� NXUXP� YH\D� NXUXOXúODUÕQD� DLWWLU�� Devletin faydalanma yetkisi, 

WH]LPL]LQ��o�QF��E|O�P�QGH�GDKD�D\UÕQWÕOÕ�LQFHOHQHFHNWLU� 

b) Kamuya Mal Etme 

EsHU� �]HULQGHNL� HQ� |QHPOL� VÕQÕUODPDODUGDQ� ELUL� NDPX\D�PDO� HWPH� ROXS� HVHU�

�]HULQGHNL�E�W�Q�PDOL�KDNODUÕQ�HVHU�VDKLELQGHQ�DOÕQPDVÕ�DQODPÕQD�JHOPHNWHGLU� Fikir 

 

99 g]WDQ¶D� J|UH� EX� ND\ÕW�� |UQH÷LQ� HVHULQ� VDWÕOPDVÕ� VÕUDVÕQGD� LUDGH� DoÕNODPDVÕ� LOH� NRQXODELOLU�� g]WDn 
(Hukuk), s. 500-501. 
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YH�VDQDW�HVHUL��]HULQGHNL�PDOL�KDNODUÕQ�NDPXODúWÕUÕOPDVÕQÕQ�WHN�\ROX��NDPX�\DUDUÕQÕQ�

JHUHNWLUGL÷L� KDOlerde NDPXODúWÕUÕOPDVÕGÕU100. Kamuya mal etme, FSEK m. 47 ile 

G�]HQOHQPLú� ROXS� )6(.� P�� ���,�� $QD\DVD� 0DKNHPHVL¶QLQ� ����������� 7�� YH� (��

����������.�� �������� NDUDUÕ� LOH� LSWDO� HGLOPLúWLU101. Bu karardan önce devletin, eser 

üzerindeki mali haklardan faydalanma yetkisi ile hak sahibine uygun bir bedel 

|GHQPHVL� ND\GÕ\OD� NRUXPD� V�UHVLQLQ� ELWLPLQGHQ� |QFH� eseri kamuya mal etmesi 

mümkündü. .DPX\D� PDO� HWPH�� WH]LPL]LQ� �o�QF�� E|O�P�QGH� GDKD� D\UÕQWÕOÕ�

incelenecektir. 

B. 6�UH�6ÕQÕUODPDODUÕ 

(VHU� �]HULQGHNL� KDNODUÕQ� HQ� |QHPOL� VÕQÕUODUÕQGDQ biri de süredir. Belirli bir 

sürenin sonunda eser, NDPXQXQ�PDOÕ� KDOLQH� JHOir ve HVHUGHQ�KHUNHVLQ� \DUDUODQPDVÕ�

mümkün olur102. .RUXPD�V�UHVLQLQ�X]XQOX÷X��NDQXQ�NR\XFXQXQ�WRSOXPVDO��HNRQRPLN�

ve kültürel QHGHQOHUL�GH÷HUOHQGLUHUHN�VRQXFD�YDUDFD÷Õ�ELU�NRQXGXU103. Kanun koyucu, 

V�UH�VÕQÕUODPDVÕ�JHWLUHUHN� fikri P�ONL\HW� LOH�Hú\D��]HULQGHNL�P�ONL\HW�DUDVÕQGDNL�HQ�

|QHPOL� YH� EHOLUJLQ� IDUNÕ� RUWD\D� NR\PXú104 ve VÕQÕUVÕ]� ELU� ILNUL� P�ONL\HW� NRUXPDVÕ�

IHOVHIHVLQH�NDWÕOPDGÕ÷ÕQÕ�J|VWHUPLúWLU�� 

7�UNL\H¶QLQ�GH� WDUDI�ROGX÷X�%HUQ�6|]OHúPHVL� JHUH÷LQFH, IRWR÷UDI�YH� VLQHPD�

eserleri hariç, bütün eserlere, eser sahibinin ölümünden sonra, HQ�D]����\ÕO� V�UH\OH�

NRUXPD� VD÷ODQPDVÕ� JHUHNPHNWHGLU�� )6(.� X\DUÕQFD� HVHUOHU�� %HUQ� 6|]OHúPHVL¶QGHNL�

 

100 Ayiter, s. 186.  
101 $\UÕQWÕOÕ�ELOJL�LoLQ�EN]���6XOXN�.DUDVX�1DO��V������ 
102 Ayiter, s. 142-143; Öztan (Hukuk), s. 406. $\LWHU¶H�YH�g]WDQ¶D�J|UH�HQ�|QHPOL�VÕQÕUODPD�V�UHGLU� 
103 *�QHú��V������ 
104 Öztan (Hukuk), s. 406. 
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asgari sürenin üzerinde bir süreyle, kural olarak eser sahibinin ölümünden itibaren 70 

\ÕO� V�UH\OH� NRUXQPDNWDGÕUODU�� %HUQ� 6|]OHúPHVL¶QGHNL� WHPHO� LONH, ulusal muamele 

ilkesidir. Türkiye gibi, %HUQ�6|]OHúPHVL¶QGH EHOLUWLOHQ����\ÕOOÕN�V�UH tercihinden daha 

X]XQ� ELU� V�UH\L� WHUFLK� HGHQ� GHYOHWOHU�� XOXVDO�PXDPHOH� LONHVLQGHQ� D\UÕODUDN��PHQúHL�

NRUXPD�V�UHVL�GDKD�NÕVD�RODQ�GHYOHW�RODQ�ELU�HVHUL�Türk hukukunda belirtilen süreden 

GDKD�NÕVD�bir süreyle koruyabilir105.  

)6(.�P�����X\DUÕQFD�NRUXPD�V�UHleri��HVHULQ�DOHQLOHúPHVLQGHQ�VRQUD�EDúODU��

øúWLUDN� KDOLQGHNL� HVHUOHUGH�� HVHULQ� D\UÕOPD]� ELU� E�W�Q� QLWHOL÷LQGH� ROPDVÕ� NRúXOX\OD��

koruma süreleri VRQ�HVHU�VDKLELQLQ�|O�P�QGHQ�VRQUD����\ÕO�RODFDN�úHNLOGH�LOHUOHPH\e 

EDúODU�DQFDN�HVHU��P�úWHUHN�HVHUOHUH�D\UÕODELOL\RUVD; her parça, HVHU�VDKLEL�EDNÕPÕQGDQ�

D\UÕ�RODUDN�GH÷HUOHQGLULOLU106. (VHU�VDKLELQLQ�|O�P���]HULQGHQ����\ÕO�JHoPHVL\OH��HVHU�

DOHQLOHúPHPLú� ROVD� ELOH� DUWÕN� maddi hakODUÕQ korunPDVÕQGDQ� V|]� HGLOHPH]�� $\QÕ�

maddeye göre, koruma süresi dolan bir eserden herkes faydalanabilir. Manevi haklar 

LVH�V�UH�LOH�VÕQÕUODQGÕUÕOPDGÕ÷Õ�LoLQ�GHYDP�HGHU.  

C. &R÷UDIL 6ÕQÕUODr 

7HOLI�KDNODUÕQÕQ�\HU�EDNÕPÕQGDQ VÕQÕUODUÕ�GD�EXOXQPDNWDGÕU��Tükenme ilkesine 

J|UH�� KDN� VDKLEL� WDUDIÕQGDQ� ILNUL� P�ONL\HWH� NRQX� ELU� �U�Q�Q� ELU� NH]� VDWÕOPDVÕ�

durumunda hak sahibinin sonraki VDWÕúODUD�P�GDKDOH�HWPHVL�P�PN�Q�GH÷LOGLU107. Bu 

 

105 Frankel, S./Gervais, D. J.: Advanced Introduction to International Intellectual Property, Cheltenham, 
2016, s. 26. Türkiye ölümden sonra ���\ÕO NRUXPD\Õ WHUFLK�HWWL÷L�LoLQ��PHQúHL�GHYOHWWH�koruma süresi 50 
\ÕO�RODQ�bir eserin koruPDVÕQÕ����VHQH�LOH�VÕQÕUOD\DELOLU� 
106 Öztan (Hukuk), s. 410. 
107 Suluk/Karasu/Nal, s. 11. 
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kapsamdaki üU�Q��KDN� VDKLEL� WDUDIÕQGDQ�YH\D�RQXQ� L]QL\OH�SL\DVD\D� V�U�OPHOL108 ve 

VRQUDGDQ�VDWÕODQ��U�Q�RULMLQDO�ROPDOÕGÕU109. 0XWODN�KDNODUÕ�VÕQÕUOD\DQ�KDNNÕQ�W�NHQPHVL�

LONHVL�� X\JXODQGÕ÷Õ� DODQD� J|UH� �ONHVHO�� E|OJHVHO� YH� XOXVODUDUDVÕ� RODUDN�

VÕQÕIODQGÕUÕOPDNWDGÕU110��7HOLI�KDNODUÕ�DoÕVÕQGDQ� W�NHQPH�LONHVL�NRQXVXQGD�.�OW�U�YH�

Turizm BaNDQOÕ÷ÕQÕ� WDUDIÕQGDQ� KD]ÕUODQDQ� 7HOLI� <DVD� 7DVOD÷Õ� LOH� )6(.� P�� ���

�]HULQGHNL�GH÷LúLNOLNOHUL�LOH�XOXVODUDUDVÕ�W�NHQPH�LONHVLQH�JHoLOPHVL�SODQODQPDNWDGÕU�

DQFDN�EX�GH÷LúLNOLN�KHQ�]�\�U�UO�÷H�JLWPHPLúWLU111.  

  

 

108 3ÕQDU��7�NHQPH���V�������6XOXN�.DUDVX�1DO��V����� 
109 Suluk/Karasu/Nal, s. 11. 
110 3ÕQDU�� +��0DUND� +XNXNXQGD� +DNODUÕQ� 7�NHQPHVL� ± EFTA-0DKNHPHVL¶QLQ� ³0DJOLWH´�� $YUXSD�
ToplXOXNODUÕ� 0DKNHPHVL¶QLQ� ³6LOKRXHWWH´� YH� <DUJÕWD\¶ÕQ� ³3ROLFH´� .DUDUODUÕ� dHUoHYHVLQGH� %LU�
øQFHOHPH��3URI��'U��.HPDO�2÷X]PDQ¶D�$UPD÷DQ��øVWDQEXO�������V����6 (Tükenme). 
111 Suluk/Karasu/Nal, s. 16. 
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ø.ø1&ø�%g/h0 

$YUXSD�%LUOL÷L�'LMLWDO�7HN�3D]DUGD�7HOLI�+DNNÕ�<|QHUJHVL ile Getirilen  

Yeni Düzenlemeler 

I. ���������6D\ÕOÕ�Yönergenin AmaFÕ��.RQXVX��.DSVDPÕ ve Yasama 

Süreci 

AB telif hukukunda112 ikincil ELU� KXNXNL� HQVWU�PDQ� ROPD� QLWHOL÷L113 WDúÕ\DQ�17 

Nisan 2019 tarihli ve 2019/790 sD\ÕOÕ�<|QHUJH�(Yönerge) ile WHOLI�KDNODUÕ�EDNÕPÕQGDQ�

birçok yeni düzenleme JHWLULOPLúWLU. Yönerge\L� GH� LoHULVLQGH� EDUÕQGÕUDQ� AB telif 

KDNODUÕ� P�NWHVHEDWÕQÕQ114 hedefleri, AB LoHULVLQGH� X\XPODúWÕUÕOPÕú� VWDQGDUWODU�

belirlenerek üye devletlerin ulusal hukuklarÕQGDNL�IDUNOÕOÕNODUÕQ D]DOWÕOPDVÕ��\DUDWÕFÕOÕN�

YH�\DUDWÕFÕOÕ÷D�\DWÕUÕPÕQ�WHúYLN�HGLOPHVL�LoLQ�JHUHNHQ�NRUXPD�G�]H\LQLQ�VD÷ODQPDVÕ� 

N�OW�UHO�oHúLWOLOL÷LQ�WHúYLN�HGLOPHVL�YH�W�NHWLFLOHU�LOH�WLFDUL�LúOHWPHOHULQ�GLMLWDO�LoHULN�YH�

 

112A%¶GH�WHOLI�KDNODUÕ�YH�ED÷ODQWÕOÕ�KDNODUD�LOLúNLQ�G�]HQOHPHOHULQ�WHPHOL�J�Q�P�]GH�$YUXSD�%LUOL÷LQLQ�
øúOH\LúL�+DNNÕQGD�$QWODúPD¶\D��$%ø+$��GD\DQPDNWDGÕU��h\H�GHYOHWOHU��$%ø+$�P�������NDSVDPÕQGD��
$YUXSD�%LUOL÷L�LoHULVLQGH�Lo�SD]DUÕQ�NXUXOPDVÕ�YH�LúOH\LúL�NDSVDPÕQGD�ILNUL�P�ONL\HW�KDNODUÕQÕQ�X\XPOX�
ELU� úHNLOGH� NRUXQPDVÕQÕ� VD÷ODPDN� DPDFÕ\OD� $%¶yH� SD\ODúÕPOÕ� \HWNL� YHUPLúWLU�� $%ø+$¶QÕQ� $B¶QLQ�
\HWNLOHULQH� LOLúNLQ� ���� PDGGHVL� LOH� PHY]XDWODUÕQ� \DNODúWÕUÕOPDVÕQD� LOLúNLQ� ����� PDGGHVL� GH� $B 
LoHULVLQGHNL�X\XPODúWÕUPD�V�UHFL�LoLQ�JHQHO�RODUDN�|QHP�WDúÕPDNWD�ROXS�WHOLI�KDNODUÕ�EDNÕPÕQGDQ�GD�D\QÕ�
|QHPL�NRUXPDNWDGÕU� 
113 AB KXNXNXQGD� W�]�NOHU�� �\H� GHYOHWOHUL� KXNXNHQ� ED÷ODU� YH� GR÷UXGDQ�� Lo� KXNXND� DNWDUÕOPDVÕ�
JHUHNPHNVL]LQ� X\JXODQÕU�� <|QHUJHOHU� LVH� �\H� GHYOHWOHULQ� Lo� KXNXND� DNWDUÕODUDN� X\JXODQÕU�� Kararlar, 
NDUDUÕQ�DWÕIWD�EXOXQGX÷X�PHUFL�EDNÕPÕQGDQ�ED÷OD\ÕFÕGÕU� $%ø+$�P���� LOH�|QJ|U�OHQ� LNLQFLOOLN� LONHVL��
GL÷HU� SD\ODúÕPOÕ� \HWNL� NRQXODUÕQGD� ROGX÷X� JLEL� WHOLI� KXNXNX� DODQÕQGD� GD� JHoHUOLGLU�� $B $QWODúPDVÕ�
�$%$��P����LOH�|QJ|U�OHQ�RUDQWÕVDO�LONHVL�GH�EX�NRQXGD�|QHP�WDúÕPDNWDGÕU��%X�LONHOHU�GR÷UXOWXVXQGD�
üye devletler, yetkilerini AB¶QLQ�NXOODQPDGÕ÷Õ�YH\D�NXOODQPD\Õ�GXUGXUGX÷X�|Oo�GH�NXOODQDELOLUOHU� 
114 AB WHOLI� KDNODUÕ� P�NWHVHEDWÕQGD� |QH� oÕNDQ� 7�]�N� YH� <|QHUJHOHU�� ��� 0D\ÕV� ����� WDULKOL� %LOJL�
7RSOXPX�<|QHUJHVL�����$UDOÕN������WDULKOL�.LUalama ve Ödünç Verme Yönergesi,  27 Eylül 2001 tarihli 
<HQLGHQ�6DWÕú�+DNNÕ�<|QHUJHVL�����1LVDQ������WDULKOL�%LOJLVD\DU�3URJUDPODUÕ�<|QHUJHVL�����1LVDQ������
WDULKOL�8\JXODPD�<|QHUJHVL�����0DUW������WDULKOL�9HUL�7DEDQÕ�<|QHUJHVL�����(\O�O������WDULKOL�.RUXPD 
6�UHOHUL�<|QHUJHVL�����(NLP������WDULKOL�gNV�]�(VHUOHU�<|QHUJHVL�����ùXEDW������WDULKOL�.ROHNWLI�+DN�
<|QHWLPL�<|QHUJHVL�� ���(\O�O� ����� WDULKOL�0DUDNHú�$QODúPDVÕ¶QÕ�8\JXODPD�7�]�÷�� LOH�8\JXODPD�
<|QHUJHVL�����+D]LUDQ������7DULKOL�7DúÕQDELOLUOLN�7�]�÷������(ylül 1993 ve 17 Nisan 2019 Tarihli 
8\GX�<D\ÕQODUÕ�YH�.DEOROX�<D\ÕQ�<|QHUJHOHUL�YH�WH]�NRQXPX]X�ROXúWXUDQ�17 Nisan 2019 tarihli Dijital 
7HN�3D]DUGD�7HOLI�+DNNÕ�YH�%D÷ODQWÕOÕ�+DNODUD�øOLúNLQ�Yönergedir (Yönerge). Ek olarak, 8 Haziran 2000 
tarihli E-Ticaret Y|QHUJHVL� YH� ��� .DVÕP� ����� WDULKOL� ùDUWOÕ� (ULúLP� <|QHUJHVL� GH� WHOLI� KDNNÕQÕQ�
NXOODQÕOPDVÕ�YH�X\JXODQPDVÕ�LOH�LOJLOL�K�N�POHU�LoHUPHNWHGLU� 
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KL]PHWOHUH� HWNLQ� HULúLPLQLQ� NROD\ODúWÕUÕOPDVÕGÕU115. Böylece, WHOLI� KDNNÕ� NRUXPDVÕ�

DOWÕQGDNL ürün ve hizmetlerin iç pazarda serbestçe hareket edebilmesi 

DPDoODQPDNWDGÕU. 

<|QHUJH��$%¶QLQ�Dijital Tek Pazar stratejisi NDSVDPÕQGD�NDEXO�HGLOPLú�ROXS�EX�

strateji ile; AB içerisinde PDOODUÕQ�� NLúLOHULQ�� KL]PHWOHULQ� YH� VHUPD\HQLQ� VHUEHVW�

GRODúÕPÕQÕQ� VD÷ODQGÕ÷Õ, WLFDUL� LúOHWPHOHULQ� DGLO� UHNDEHW� NRúXOODUÕ� DOWÕQGD� oHYULPLoL�

IDDOL\HWOHUGH� EXOXQDELOGL÷L� YH� ELUH\OHULQ� X\UXNODUÕQD� YH\D� LNDPHW� HWWLNOHUL� \HUH�

EDNÕOPDNVÕ]ÕQ� EX� IDDOL\HWOHUH� VRUXQVX]FD� HULúHELOGL÷L, W�NHWLFL� KDNODUÕ� YH� NLúLVHO�

verilerin yüksek düzeyde korunGX÷X�ELU�DODQ�WDVDUODQPDVÕ DPDoODPÕúWÕU116.  

AB .RPLV\RQX� WDUDIÕQGDQ� KD]ÕUODQDQ� \DVDPD� SDNHWLQLQ117 ELU� SDUoDVÕ� ROan 

Yönergenin konusu, m. 1 ile özellikle dijital içerik YH�VÕQÕU ötesi NXOODQÕPODU�DoÕVÕQGDQ 

telif KDNODUÕ� YH� ED÷ODQWÕOÕ� KDNODUD� X\JXODQDFDN� KXNukun uyumluODúWÕUÕOPDVÕ, telif 

KDNODUÕQÕQ NXOODQÕPÕQD�LOLúNLQ�\HQL�LVWLVQDlar getirilmesi��OLVDQVODPD�X\JXODPDODUÕQÕQ�

NROD\ODúWÕUÕOPDVÕQD� \|QHOLN� |QOHPOHUin düzenlenmesi ve telif haklarÕ konusunda 

PHQIDDW� GHQJHVLQLQ� VD÷ODQPDVÕ� olarak belirWLOPLúWLU. $\QÕ� PDGGH� LOH� Yönergenin 

 

115 AB .RPLV\RQX�� 6KDSLQJ� (XURSH¶V� 'LJLWDO� )XWXUH�� 7KH� (8� &RS\ULJKW� /HJLVODWLRQ�� ������
(https://digital-strategy.ec.europa.eu/en/policies/copyright-legislation��(ULúLP�7DULKL�������������� 
116 AB Komisyonu: 6KDSLQJ�(XURSH¶V�'LJLWDO�)XWXUH��6KDSLQJ�WKH�'LJLWDO�6LQJOH�0DUNHW��$ERXW�6KDSLQJ�
the Digital Single Market, 2021. (https://ec.europa.eu/digital-single-market/en/shaping-digital-single-
market��(ULúLP�7DULKL�������������. 
117 Bu yasama paketinin içerisinde Yönerge\H�HN�RODUDN�����(\O�O������WDULKOL�0DUDNHú�$QODúPDVÕ¶QÕ�
8\JXODPD�7�]�÷��LOH�8\JXODPD�<|QHUJHVL�YH����1LVDQ������7DULKOL�8\GX�<D\ÕQODUÕ�YH�.DEOROX�<D\ÕQ�
YönerJHVL�GH�EXOXQPDNWDGÕU� 

https://digital-strategy.ec.europa.eu/en/policies/copyright-legislation
https://ec.europa.eu/digital-single-market/en/shaping-digital-single-market
https://ec.europa.eu/digital-single-market/en/shaping-digital-single-market
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NDSVDPÕ da belirlenPLú� YH Yönergenin KDOLKD]ÕUGD� $B P�NWHVHEDWÕQGD� \HU� DODQ�

kurallar118 üzerinde GH÷LúLNOLN�\DSPD\DFD÷Õ119 DoÕNODQPÕúWÕU. 

Yönerge teklifi, AB Komisyonu WDUDIÕQGDQ����(\O�O������WDULKLQGH�$B Konseyi 

ve AB 3DUODPHQWRVX¶QD� VXQXOPXúWXU�� $B Konseyi, teklif üzerindeki J|U�ú�Q�� ���

0D\ÕV� ����� WDULKLQGH� NDEXO� HWPLúWLU�� $B 3DUODPHQWRVX¶QGD� LVH�� <|QHUJH� �]HULQH�

KD]ÕUODQDQ�UDSRU�+XNXN�øúOHUL�.RPLWHVL�WDUDIÕQGDQ�+D]LUDQ�����¶GH�NDEXO�HGLOPLú�ROVD�

da AB 3DUODPHQWRVX�*HQHO�.XUXOX�WDUDIÕQGDQ�7HPPX]�����¶GH�UHGGHGLOPLúWLU�� 

*|]GHQ�JHoLULOHQ�UDSRU��(\O�O�����¶GH�$B 3DUODPHQWRVX�*HQHO�.XUXOX�WDUDIÕQGDQ�

NDEXO�HGLOPLúWLU��$B Komisyonu, AB Konseyi ve AB Parlamentosu DUDVÕQGDNL��oO��

P�]DNHUHOHU�ùXEDW�����¶GD�VRQODQPÕúWÕU��8]ODúPD�PHWQL��$B 3DUODPHQWRVX�WDUDIÕQGDQ�

0DUW� ����¶GDNL� *HQHO� .XUXO¶GD�� $B .RQVH\L� WDUDIÕQGDQ� LVH� 1LVDQ� ����¶GD� NDEXO�

HGLOPLúWLU120. YönergeQLQ� ���0D\ÕV� ����¶GD�$B Resmî *D]HWHVL¶QGH� \D\ÕQODQPDVÕ�

üzerine, üye devletlerin 7 Haziran 2021 tarihine kadar Yönerge\L� Lo� KXNXNODUÕQD�

DNWDUPD�\�N�PO�O�NOHUL�GR÷PXúWXU121. 

 

118 Yönerge m. 1 ile belirtilen bu kurallar úXQODUGÕU�����0DUW������WDULKOL�YH������(&�6D\ÕOÕ�9HUL�7DEDQÕ�
<|QHUJHVL����+D]LUDQ������WDULKOL�YH���������(&�VD\ÕOÕ�(-7LFDUHW�<|QHUJHVL�����0D\ÕV������WDULKOL�YH�
2001/29/EC VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL�����$UDOÕN������WDULKOL�YH����������(&�6D\ÕOÕ�.LUDODPD�YH�
gG�Qo�9HUPH�<|QHUJHVL�����1LVDQ������WDULKOL�YH���������(&�VD\ÕOÕ�%LOJLVD\DU�3URJUDPODUÕ�<|QHUJHVL��
��� (NLP� ����� WDULKOL� YH� ��������(8� VD\ÕOÕ� gNV�]� (VHUOHU� <|QHUJHVL� YH� ��� ùXEDW� ����� Warihli ve 
��������(8�VD\ÕOÕ�.ROHNWLI�+DN�<|QHWLPL�<|QHUJHVL¶QGHQ�ROXúPDNWDGÕU� 
119 Yönerge P�����LOH�JHWLULOHQ�GH÷LúLNOLNOHU hariç olmak üzere KDOLKD]ÕUGD�$B P�NWHVHEDWÕQGD�\HU�DODQ�
kurallar GH÷LúPH\HFHNWLU��<|QHUJH�P����� LOH�JHWLULOHQ�GH÷LúLNOLNOHU��11 Mart 1996 tarihli ve 96/9/EC 
VD\ÕOÕ�9HUL�7DEDQÕ�<|QHUJHVL¶QLQ����YH����PDGGHOHUL�LOH����0D\ÕV������WDULKOL�2001/29/EC VD\ÕOÕ�Bilgi 
Toplumu Yönergesi¶QLQ����YH�����PDGGHOHULQH�HNOHQHQ�<|QHUJH�UHIHUDQVODUÕGÕU� 
120AB Parlamentosu: AB Yasama Treni: AB 7HOLI� +DNODUÕQÕQ� 0RGHUQL]DV\RQX��
(https://www.europarl.europa.eu/legislative-train/theme-connected-digital-single-market/file-jd-
directive-on-copyright-in-the-digital-single-market��(ULúLP�7DULKL�������������. 
121 $%¶\H��\H��ONHOHULQ�Yönerge\L�Lo�KXNXNODUÕQD�DNWDUPD�GXUXPODUÕQÕ�WDNLS�HWPHN�Lçin bkz.: CREATe 
Centre: Copyright Reform: Evidence on the Implementation of the Copyright in Digital Single Market 
Directive (Directive (EU) 2019/790). (https://www.create.ac.uk/cdsm-implementation-resource-page/, 
(ULúLP�7DULKL�� �����������; Furgal, U.: 7KH�(8�3UHVV� 3XEOLVKHUV¶� 5LJKW��:KHUH� GR�0HPEHU� 6WDWHV�
Stand?, JIPLP 2021, C. 16, S. 8, s. 887-893. 

https://www.europarl.europa.eu/legislative-train/theme-connected-digital-single-market/file-jd-directive-on-copyright-in-the-digital-single-market
https://www.europarl.europa.eu/legislative-train/theme-connected-digital-single-market/file-jd-directive-on-copyright-in-the-digital-single-market
https://www.create.ac.uk/cdsm-implementation-resource-page/
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II. 2019/790 6D\ÕOÕ�Yönerge ile Getirilen Yeni Düzenlemeler 

Yönerge ile getirilen yeni düzenlemeler, WH]LPL]GH�<|QHUJH�VLVWHPDWL÷L ile uyumlu 

úHNLOGH�LQFHOHQHFHNWLU��<|QHUJH��NÕUN�\HGL�dibace YH�EHú�E|O�PGHQ�ROXúPDNWDGÕU��%X�

E|O�POHU� VÕUDVÕ\OD� ³Genel Hükümler´, ³øVWLVQDODUÕ� 'LMLWDO� YH� 6ÕQÕU� gWHVL� 2UWDPD 

Uyarlayan Düzenlemeler´, ³/LVDQVODPD� 8\JXODPDODUÕQÕQ� *HOLúWLULOPHVL� YH� øoHULN�

(ULúLPLQLQ� <D\JÕQODúWÕUÕOPDVÕQÕ� +HGHIOH\HQ� '�]HQOHPHOHU´, ³7HOLI� 3D]DUÕQÕ�

øúOHYVHOOHúWLUPH\H�<|QHOLN�'�]HQOHPHOHU´ ve ³Son Hükümler´ úHNOLQGHdir. Ö÷UHWLGHki 

yazarlar122 da Yönergeyi NDQXQ�VLVWHPDWL÷L�LOH�X\XPOX�úHNLOGH�LQFHOHPLúWLU.  

A. 7HOLI�+DNODUÕQÕQ�øVWLVQDODUÕQÕ 'LMLWDO�YH�6ÕQÕU�gWHVL�2UWDPD�

Uyarlayan Düzenlemeler 

Yönergenin ikinci bölümü olan ³øVWLVQDODUÕ�'LMLWDO�YH�6ÕQÕU�gWHVL�2UWDPD�8\DUOD\DQ�

'�]HQOHPHOHU´ EDúOÕ÷Õ� DOWÕQda zorunlu istisnalara LOLúNLQ�PDGGHOHUH� \HU� YHULOPLúWLU��

Yönergenin 3. ve 4. maddeleri ile HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ metin ve veri 

PDGHQFLOL÷LQGH�NXOODQÕPÕ için iki \HQL�LVWLVQD�JHWLULOPLúWLU��Bu maddelerden ilki, metin 

ve veri PDGHQFLOL÷LQLQ� ELOLPVHO� DPDoODUOD� N�OW�U� NXUXPODUÕ� YH� ELOLP� NXUXOXúODUÕ�

WDUDIÕQGDQ�NXOODQÕOPDVÕQD��LNLQFLVL�LVH�|]HO�VHNW|U�LOH�NDPX�VHNW|U�Q�Q�PHWLQ�YH�YHUL�

PDGHQFLOL÷L�IDDOL\HWOHULQH�LOLúNLQdir. Yönergenin 5. maddesi ile HVHU�YH�GL÷HU�NRUXPD�

 

122 ���������6D\ÕOÕ�Yönerge\L�NDSVDPOÕ�úHNLOGH�LQFHOH\HQ�HVHUOHU�LoLQ�EN]�: Rosati, E.: Copyright in the 
Digital Single Market: Article-by-Article Commentary to the Provisions of Directive 2019/790, Oxford 
2021.; Çonkar, M. H.: 'LMLWDO�7HN�3D]DUGD�7HOLI�+DNNÕ�YH�%D÷ODQWÕOÕ�+DNODU, Türk Hukukunun Avrupa 
%LUOL÷L� +XNXNXQD� 8\XPX� g]HO� +XNXN� �$FTXLV� &RPPXQDXWDLUH¶LQ� $OÕQPDVÕ� - AoÕNODPDODU��
De÷erlendirmeler, gQHULOHU��� øVWDQEXO� hQLYHUVLWHVL� ������ V�� ���-714.; Tekin, U.: Avrupa 
3DUODPHQWRVX¶QXQ�YH�.RQVH\Õլ ¶QÕլn DÕլ jÕլ tal Tek Pazarda TelÕլ I�+DNODUÕQD�9H�%D÷ODQWÕOÕ�+DNODUD�ølÕլ úkÕլn 
2019/790 6D\ÕOÕ�'Õլ rektÕլ fÕլ  +DNNÕQGD�%D]Õ�'H÷erlendÕլ rmeler��$QNDUD�$YUXSD�dDOÕúPDODUÕ�'HUJLVL�������
C. 19, s. 199-224��.ÕOÕo��%���'LMLWDO�7HN�3D]DU�+HGHIL\OH�$YUXSD�%LUOL÷L�7HOLI�+DNODUÕ�+XNXNXQGD�$YUXSD�
.RPLV\RQX�7DUDIÕQGDQ�6XQXODQ�7�]�N�YH�'LUHNWLI�7HNOLIOHULQLQ�øQFHOHQPHVL, Ankara Barosu 2017, S. 2, 
s. 166-178; *|Q�ODO��(���'LMLWDO�7HN�3D]DUGD�7HOLI�+DNNÕ�YH�%D÷ODQWÕOÕ�+DNODU�<|QHUJHVL�LOH�%HUDEHULQGH�
Getirdi÷L�7DUWÕúmalar, GÜHFD 2019, S. 2, s. 783-808. 
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NRQXODUÕQÕQ GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�IDDOL\HWOHULQGH�NXOODQÕPÕ, 6. maddesi ile eser 

YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ N�OW�UHO� PLUDVÕ� NRUXPD� DPDFÕ\OD� oR÷DOWÕOPDVÕ 

G�]HQOHQPLúWLU�  

Yönergenin 5. dibacesinde, ���0DUW������ WDULKOL�YH������(&�VD\ÕOÕ�9HUL�7DEDQÕ�

Yönergesi, ���0D\ÕV������WDULKOL�YH���������(&�VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL�ve 

��� 1LVDQ� ����� WDULKOL� YH� ��������(&� VD\ÕOÕ� %LOJLVD\DU� 3URJUDPODUÕ� <|QHUJHVL ile 

öngörülen istisnaODUÕQ�]RUXQOX�QLWHOLNWH�ROPDPDVÕQÕQ123 Lo�SD]DUÕQ�LúOH\LúLQL�ROXPVX]�

HWNLOH\HELOHFH÷L�G�ú�QFHVL�LOH�PHWLQ�YH�YHUL�PDGHQFLOL÷L�WHNQRORMLOHULQLQ�NXOODQÕPODUÕ��

GLMLWDO� RUWDPGD� |÷UHWLP� YH� N�OW�UHO� PLUDVÕQ� NRUXQPDVÕ� LoLQ� yeni zorunlu istisnalar 

getirilGL÷L�DoÕNODQPÕúWÕU� %X�GR÷UXOWXGD��Yönergenin 7. maddesi ile, VD\ÕODQ istisnalar 

aksine V|]OHúPH�K�N�POHULQLQ�JHoHUVL]�RODFD÷Õ�|QJ|U�OP�úW�U124. 

1. Eser ve DL÷HU�Koruma KRQXODUÕQÕQ Metin ve Veri 

0DGHQFLOL÷LQGH�.XOODQÕPÕ 

Yönerge ile getirilen ilk iki LVWLVQDQÕQ� |]�QGH� EXOXQDQ� ³metin ve veri 

PDGHQFLOL÷L´�NDYUDPÕ��<|QHUJH�P����,,�LOH�PHWLQ�YH�verileri dijital olarak analiz ederek 

ELOJL\H� XODúPD� DPDFÕ\OD� NXOODQÕODQ� YH� RWRPDV\RQ� LoHUHQ� DQDOLWLN� WHNQLNOHU� RODUDN�

WDQÕPODQPÕúWÕU�� $\QÕ� PDGGH� LOH� EX� WHNQLNOHUH� |UQHN� RODUDN� PRGHOOHPH� YHULOHUHN, 

PDGGHQLQ� NDSVDGÕ÷Õ� WHNQLNOHULQ� modelleme ile VÕQÕUOÕ� ROPDGÕ÷Õ� EHOLUWLOPLúWLU��

*�Q�P�]GH� \D\JÕQODúPD\D� GHYDP� HGHQ�PHWLQ� YH� YHUL�PDGHQFLOL÷L� sistemleri hem 

RULMLQDO� YHUL� WDEDQODUÕ� hem de sui generis YHUL� WDEDQODUÕ üzerinde NXOODQÕOPDNWDGÕU. 

 

123 øQJ���optional nature of exceptions and limitations. 
124 %X�K�N�P��<|QHUJH�P����LOH�JHWLULOHQ�JHQHO�PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕ�GÕúÕQGDNL�LVWLVQDODU�
EDNÕPÕQGDQ�JHoHUOLGLU� 
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0HWLQ�YH�YHUL�PDGHQFLOL÷L� X\JXODPDODUÕQÕQ�XOXVDO� VDYXQPD�YH� WHU|UOH�P�FDGHOeden 

SD]DUODPD\D�NDGDU�oHúLWOL�DODQODUGD�NXOODQÕP�SRWDQVL\HOL�EXOXQPDNWDGÕU125. g÷UHWLGH�

PHWLQ�YH�YHUL�PDGHQFLOL÷L�NRQXVXQGD�YHULOHQ�oDUSÕFÕ�ELU�|UQHN��&RYLG-19 pandemisini 

'�Q\D�6D÷OÕN�gUJ�W�¶QGHQ��'6g��|QFH�WDKPLQ�HWPH\L�EDúDUDQ�%OXH'RW�3URMHVL¶GLU126. 

Bu proje, VD÷OÕN�VDOJÕQODUÕ�ile VH\DKDW�DUDVÕQGDNL�LOLúNL\L bulmak için günde 65 IDUNOÕ�

dilde 100.000 haber raporunun okuyarak oHúLWOL�ELOJL�ND\QDNODUÕQÕ DQDOL]�HWPLúWLU127. 

Metin YH�YHUL�PDGHQFLOL÷LQLQ� J�QGHOLN� KD\DWWDQ� ELU� |UQH÷L, herhangi bir restoranda 

oDOPDNWD�RODQ�ELU�úDUNÕQÕQ�DGÕQÕ�EXOPD\Õ�VD÷OD\DQ�6KD]DP�X\JXODPDVÕGÕU128. 

0HWLQ�YH�YHUL�PDGHQFLOL÷L�DODQÕQGD�YönergeGHQ�|QFH�DoÕNoD�NDSVDQPD\DQ�\HQL�

NXOODQÕP� W�UOHUL� LoLQ129 Yönerge m. 3 ve 4 ile iki ]RUXQOX� LVWLVQD� |QJ|U�OP�úW�U��

Yönerge m. 3 ile HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ DUDúWÕUPD�NXUXOXúODUÕ�YH�N�OW�UHO�

PLUDV�NXUXPODUÕ�OHKLQH��ELOLPVHO�DPDoOD�PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕ�WDQÕQÕUNHQ��

Yönerge m. 4 ile bu istisna kapsDPÕQD� JLUPH\HQ� |]HO� VHNW|U� YH\D� NDPX� VHNW|U��

NXUXOXúODUÕ�LoLQ�]RUXQOX�ELU�LVWLVQD�WDQÕQPÕúWÕU��<|QHUJH�|QFHVLQGH�$%�WHOLI�KXNXNXQGD�

PHWLQ� YH� YHUL�PDGHQFLOL÷L� DODQÕQGD� KXNXNL� |QJ|U�OHELOLUOLN� EXOXQPDPDVÕ� VHEHEL\OH�

 

125 Kamocki, Pawel: The Argument for Non-Consumptive Use in the EU: How Copyright Could Be 
Redefined to Allow Text and Data Mining, Intellectual Property Perspectives on the Regulation of New 
Technologies, ATRIP Series, Edward Elgar Publishing, 2018, s. 238. 
126 Strowel A. / Ducato R.: Artificial Intelligence and Text and Data Mining: A Copyright Carol, 
Routledge Handbook of Copyright Law 2021, s. 300 (AI & TDM).  
127 Flynn S. / Geiger C. / Quintais J.: Implementing User Rights for Research in the Field of Artificial 
Intelligence: A Call for Action at International Level, 2020, 
(http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-research-in-the-
field-of-artificial-intelligence-a-call-for-action-at-international-level��(ULúLP�7DULKL� 01.04.2022). 
128 Kamocki, s. 238. 
129 Bkz.: Yönerge, dibace 5. 

http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-research-in-the-field-of-artificial-intelligence-a-call-for-action-at-international-level
http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-research-in-the-field-of-artificial-intelligence-a-call-for-action-at-international-level
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Yönergenin 3. ve 4. maddeleri ile bu sorunuQ�JLGHULOPHVL�KHGHIOHQPLúWLU130.  Tekrara 

G�úPHPHN� DPDFÕ\OD�� <|QHUJHQLQ� ��� YH� ��� PDGGHOHUL� WH]LPL]LQ� �o�QF�� E|O�P�QGH�

DQODWÕODFDNWÕU. 

2. Eser ve DL÷HU�Koruma KRQXODUÕQÕQ 'LMLWDO�YH�6ÕQÕU�gWHVL�

g÷UHWLP�)DDOL\HWOHULQGH�.XOODQÕPÕ 

Yönerge ile getirilen üçüncü istisna, Yönergenin ���PDGGHVL�LOH�GLMLWDO�YH�VÕQÕU�

|WHVL� |÷UHWLP� IDDOL\HWOHULQGH� HVHUOHULQ� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ� NXOODQÕOPDVÕna 

LOLúNLQGLU131. Yönerge öncesindeki WHOLI� KDNODUÕ� P�NWHVHEDWÕ NDSVDPÕQGD� eserlerin 

GLMLWDO�|÷UHWLP�IDDOL\HWOHULQGH�NXOODQÕOPDVÕ�NRQXVXQGD�KXNXNL�NHVLQOLN�EXOXQPDPDVÕ�

YH� LVWLVQDODUÕQ�VÕQÕU�|WHVL�QLWHOLNWH�ROPDPDVÕ�VHEHEL\OH�\HQL�ELU�G�]HQOHPH\H� LKWL\Do�

GX\XOPXúWXU132. 'LMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP� LoLQ� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕ 

�]HULQGHNL�oR÷DOWPD�KDNNÕ��LúOHPH�KDNNÕ��\D\PD�KDNNÕ��WHPVLO�KDNNÕ��\D\ÕQ�YH�XPXPD�

LOHWLP�KDNNÕ� LOH�<|QHUJH� LOH�JHWLULOHQ�EDVÕQ�\D\ÕQFÕODUÕQD� WDQÕQDQ�ED÷ODQWÕOÕ�KDNND133 

LVWLVQD� JHWLULOPLúWLU��Yönerge P�� �� LOH� EHOLUOHQHQ� NRúXOODU� oHUoHYHVLQGH� HVHUOHULQ� YH�

GL÷HU� NRUXPD� NRQXODUÕQÕQ� WLFDUL� DPDo� J�G�OPHNVizin YH� \DOQÕ]FD� |÷UHWLPH� LOLúNLQ�

 

130 Bkz.: AB Komisyonu: Commission Staff Working Document - Impact Assessment on the 
Modernisation of EU Copyright Rules, 2016. (https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:52016SC0301��(ULúLP�7DULKL�������������� 
131 Yönerge m. 5 ile bu istisnaQÕQ�� $%� WHOLI� KXNXNX�PXWDEDNDWÕ� LoHULVLQGH� 11 Mart 1996 tarihli ve 
�����(&� 6D\ÕOÕ� 9HUL� 7DEDQÕ� <|QHUJHVL m. 5/a, 5/b, 5/d, 5/e ve m. 7/I; ��� 0D\ÕV� ����� WDULKOL� YH�
2001/29/EC VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL m. 2 ve 3; ���1LVDQ������ WDULKOL�YH���������(&�VD\ÕOÕ�
%LOJLVD\DU�3URJUDPODUÕ�<|QHUJHVL m. 4/I ve son olarak 17 Nisan 2019 tarihli ���������6D\ÕOÕ�<|QHUJe 
m. 15/I �]HULQGH�HWNLOL�RODFD÷Õ�|QJ|U�OP�úW�U� 
132 Bkz.: Yönerge, dibace 19. 
133 Suluk, %DVÕQ�<D\ÕQFÕODUÕ��s. �����%X�NRQXGD�6R\VDO��<|QHUJHQLQ�����PDGGHVL�LOH�EDVÕOÕ�\D\ÕQ�VDKLSOHUL�
LoLQ� WHOLI� KDNNÕ� EHQ]HUL� \HQL� KDNODU� WHVLV� HGLOGL÷L� J|U�ú�QGHGLU�� 6R\VDO�� 7��� %DVÕOÕ� <D\ÕQODUÕQ� 7HOLI�
+XNXNX�.DSVDPÕQGD�%D÷ODQWÕOÕ�+DN�1LWHOL÷L�YH�%X�<D\ÕQODUÕQ�$YUXSD�%LUOL÷L¶QLQ�'LMLWDO�7HN�3D]DUGD�
7HOLI�+DNODUÕ�'LUHNWLIL�dHUoHYHVLQGH�.RUXQPDVÕ��7)0'�������&�����6�����V�����-�����%D÷ODQWÕOÕ�+DN�� 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52016SC0301
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52016SC0301
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DoÕNODPDODUGD�EXOXQPD�DPDFÕ\OD134 GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLPGH NXOODQÕOPDVÕ�VHUEHVW�

EÕUDNÕOPÕúWÕU� Ö÷UHWLP�NXUXPODUÕ�LoLQ�KXNXNL�NHVLQOLN�VD÷ODQDUDN�WHOLI�KDNODUÕQÕQ�Gijital 

|÷UHWLP DODQÕQGDNL JHOLúPHleri EDOWDODPDVÕQÕ� HQJHOOHPHQLQ135 önemi, GLMLWDO� YH� VÕQÕU�

|WHVL� |÷UHWLPLQ� Covid-19 pandemisi sürecinde \D\JÕQODúPDVÕ LOH� JHoHUOLOL÷LQL� YH�

J�QFHOOL÷LQL� NDQÕWODPÕúWÕU� Yönergenin 5. mDGGHVL�� WHNUDUD� G�úPHPHN� DPDFÕ\OD�

tezimizin üçüncü bölümünde DoÕNODQDFDNWÕU. 

3. Eser ve 'L÷HU�.RUXPD�.RQXODUÕQÕQ .�OW�UHO�0LUDVÕ�

.RUXPD�$PDFÕ\OD�dR÷DOWÕOPDVÕ 

Yönerge ile getirilen dördüncü LVWLVQD�� HVHUOHULQ� N�OW�UHO� PLUDVÕ� NRUXPD�

DPDFÕ\OD�oR÷DOWÕOPDVÕna136 LOLúNLndir. Yönerge m. 6 ile N�OW�UHO�PLUDV�NXUXPODUÕQÕQ137 

NDOÕFÕ�NROHNVL\RQODUÕQGa yer alan eser ve GL÷HU�NRUXPD�NRQXODUÕQÕ�muhafaza etme138 

DPDFÕ\OD��ER\XW�YH\D�ELoLP�VÕQÕUÕ�ROPDNVÕ]ÕQ��DPDFÕQ�JHUHNWLUGL÷L�|Oo�GH�oR÷DOWÕOPD\Õ 

VHUEHVW� EÕUDNacak, ]RUXQOX� ELU� LVWLVQD� WDQÕQPÕúWÕU� Bu istisna, maddenin ODI]ÕQGDQ�

DQODúÕODELOHFH÷L� JLEL, \DOQÕ]FD� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ muhafaza etme 

DPDFÕ\OD� VÕQÕUOÕ� WXWXOPXú� ROXS GL÷HU� DPDoODUOD� oR÷DOWPD� IDDOL\HWOHUL� KDN� VDKLELQLQ�

L]QLQH� ED÷OÕ olmaya devam etmektedir139�� gUQH÷LQ�� bir müzenin, KHGL\HOLN� Hú\D�

 

134 øQJ���IRU�WKH�VROH�SXUSRVH�RI�LOOustration for teaching. 
135 Bkz.: Yönerge, dibace 19. 
136 <|QHUJH�P����LOH�EX�VÕQÕUODPDQÕQ��$%�WHOLI�KXNXNX�PXWDEDNDWÕ� LoHULVLQGH�11 Mart 1996 tarihli ve 
�����(&�6D\ÕOÕ�9HUL�7DEDQÕ�<|QHUJHVL m. 5/a ve m. 7/I; ���0D\ÕV������WDULKOL�YH���������(& VD\ÕOÕ�
Bilgi Toplumu Yönergesi m. 2; ���1LVDQ� ����� WDULKOL� YH���������(&� VD\ÕOÕ�%LOJLVD\DU� 3URJUDPODUÕ�
Yönergesi m. 4/I/a ve son olarak 17 Nisan 2019 tarihli ���������6D\ÕOÕ�<|QHUJe m. 15/I üzerinde etkili 
RODFD÷Õ�|QJ|U�OP�úW�U� 
137 K�OW�UHO�PLUDV�NXUXPX�NDYUDPÕ, Yönerge m. 2/III ile kamusal HULúLPe DoÕN�N�W�SKDQH, P�]H��DUúLY 
veya film ve VHV�PLUDVÕ�NXUXmu RODUDN�WDQÕPODQPÕúWÕU. 
138 øQJ���to preserve. 
139 Bkz.: Yönerge, dibace 27. 
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PD÷D]DVÕQGD� VDWÕOPDN� �]HUH� P�]H� NROHNVL\RQXQGDNL� HVHUOHUL� oR÷DOWDUDN� EX]GRODEÕ�

V�VOHUL�EDVWÕUPDVÕ EX�LVWLVQD�NDSVDPÕQD�JLUPHmektedir ve kural olarak eser sahibinin 

L]QLQH�ED÷OÕGÕU� Yönergenin 6. mDGGHVL��WHNUDUD�G�úPHPHN�DPDFÕ\OD�WH]LPL]LQ��o�QF��

E|O�P�QGH�DoÕNODQDFDNWÕU� 

B. Lisanslama 8\JXODPDODUÕQÕQ *HOLúWLULOPHVL�YH�øoHULk (ULúLPLQin 

<D\JÕQODúWÕUÕOPDVÕQÕ Hedefleyen Düzenlemeler 

YönergeQLQ��o�QF��E|O�P��RODQ�³/LVDQVODPD�8\JXODPDODUÕQÕQ�*HOLúWLULOPHVL�YH�

øoHULN�(ULúLPLQLQ�<D\JÕQODúWÕUÕOPDVÕQÕ�+HGHIOH\HQ�'�]HQOHPHOHU´�EDúOÕ÷Õ, lisanslama 

X\JXODPDODUÕQD�D\UÕOPÕú bir bölümdür. ³7LFDUHW�'ÕúÕ�(VHU�YH�GL÷HU�NRUXPD�NRQXODUÕ´�

DGOÕ ilk EDúOÕ÷ÕQ DOWÕQGD��Yönergenin 8. ve 9. maddeleri ile k�OW�UHO�PLUDV�NXUXPODUÕQÕQ 

WLFDUHW� GÕúÕ� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ kullanabilmesi için bir lisans çerçeve 

çizilmiú� YH� Yönergenin 11. maddesi ile bu çerçevede kurulacak olan SD\GDú�

diyalogXQD� LOLúNLQ� ELU� K�N�P� JHWLULOPLúWLU�� ³7RSOX� /LVDQVODPD\Õ� .ROD\ODúWÕUan 

'�]HQOHPHOHU´�DGOÕ�LNLQFL�EDúOÕN�DOWÕQGD��Yönergenin 12. maddesi ile toplu lisanslama 

sistemlerine LOLúNLQ�\HQL�G�]HQOHPHOHU�\DSÕOPÕúWÕU��³øVWH÷H�%D÷OÕ�9LGHR�3ODWIRUPODUÕQGD�

Görsel-øúLWVHO� dDOÕúPDODUD� (ULúLP� YH� .XOODQÕODELOLUOLN´ DGOÕ� �o�QF�� EDúOÕNWD��

Yönergenin 13. maddesi ile görsel-LúLWVHO� eserlerin talebe ED÷OÕ� YLGHR�

SODWIRUPODUÕQGD140 NXOODQÕPD� VXQXOPDVÕ� LoLQ� ELU� P�]DNHUH� PHNDQL]PDVÕ�

|QJ|U�OP�úW�U�� Son olarak, ³6�UHVL� 'ROPXú *|UVHO� 6DQDW� (VHUOHUL´� DGOÕ� G|UG�QF��

EDúOÕNWD��Yönergenin 14. maddesi ile koruma süresi dolarak VHUEHVW�GRODúÕPD DoÕN�KDOH�

JHOPLú görsel sanat eserleri G�]HQOHQPLúWLU� 

 

140 øQJ���video-on-demand. 
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1. TicarHW�'ÕúÕ�Eser ve 'L÷HU�.RUXPD�.RQXODUÕ  

³7LFDUHW�GÕúÕ�HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ´141 NDYUDPÕ��$%�P�NWHVHEDWÕQD�LON�

kez Yönerge ile girerek142 Yönergenin ���YH����PDGGHOHUL�LOH�N�OW�UHO�PLUDV�NXUXPODUÕ 

lehine yeni bir lisans VLVWHPL�|QJ|U�OP�úW�U. Yönerge m. 8/V X\DUÕQFD bir eser veya 

GL÷HU�NRUXPD�NRQXVXQXQ WLFDUHW�GÕúÕ�VD\ÕOPDVÕQÕQ�NRúXOX��kamuQXQ�HULúLPLQH�DoÕN�olup 

ROPDGÕ÷Õ konusunun tespiti için geleneksel ticari kanallar yoluyla143 makul bir çaba 

sarf edilmHVLQLQ� DUGÕQGDQ, kamunun HULúLPLQH DoÕN� ROPDGÕ÷ÕQÕQ� \DQL� WLFDUHW� GÕúÕ�

NDOGÕ÷ÕQÕQ� iyi niyetle kabul edilebilHFHN� ROPDVÕGÕU144. Zira, tLFDUHW� GÕúÕ� ROGX÷X�

G�ú�Q�OHQ�HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ V|]�NRQXVX�ROGX÷X�]DPDQ��Nültürel miras 

NXUXPODUÕQÕQ bu eser ve dL÷HU�NRUXPD�NRQXODUÕQÕ WRSOX�GLMLWDOOHúWLUPH�SURMHOHUL gibi 

amaçlarla kullanabilmek için hak saKLSOHULQH� XODúDUDN� WHNHU� WHNHU� L]LQ� DOPDVÕ�

JHUHNOLOL÷L�� EX� SURMHOHUL� oRN� ]RUODúWÕUPDNWDGÕU145. gUQH÷LQ�� ELU� N�OW�UHO� PLUDV�

NXUXPXQXQ�NROHNVL\RQXQGD�EXOXQDQ�HVNL��WLFDUL�GH÷HUL�VÕQÕUOÕ�YH\D�KLo�WLFDUL�GRODúÕPD�

oÕNDUWÕOPDPÕú�ELU�ILNUL��U�Q�Q�KDN�VDKLELQL�EXOPDVÕ�]DPDQ�DODFDNWÕU�YH�EX�HVHU�YH�GL÷HU�

NRUXPD�NRQXODUÕQÕQ N�OW�UHO�SURMHOHUGH�NXOODQÕOPDVÕQÕ engelleyecektir146. Bu sebepten 

 

141 øQJ���out-of-commerce works and other subject matter. 
142 Çonkar, s. 690. 
143 øQJ���customary channels of commerce. 
144 g÷UHWLGH�5RVDWL¶\H�J|UH��geleneksel ticari kanallar, ilgili sektöre ve belirli bir bölgedeki uygulamalar 
ÕúÕ÷ÕQGD� GH÷HUOHQGLULOPHOL� YH� geleneklerin zaman içerisinde GH÷LúHELOHFH÷L� J|]� |Q�QGH�
bulundXUXOPDOÕGÕU��Rosati, s. 172. 
145 Bkz.: Yönerge, dibace 30. 
146 AB Komisyonu: Commission Staff Working Document Impact Assessment on the Modernisation of 
EU Copyright Rules accompanying the Document Proposal for a Directive of the European Parliament 
and of the Council on Copyright in the Digital Single Market And Proposal for a Regulation of the 
European Parliament and of the Council Laying Down Rules on the Exercise of Copyright and Related 
Rights Applicable to Certain Online Transmissions of Broadcasting Organisations and Retransmissions 
of Television and Radio Programmes, 2016, s. 65-69. (https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF, (ULúLP�7DULKL������������� 

https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
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ötürü, Yönerge m. 8-11 ile N�OW�UHO�PLUDV�NXUXPODUÕQÕQ�NROHNVL\RQODUÕQGD�NDOÕFÕ�RODUDN�

EXOXQDQ�WLFDUHW�GÕúÕ�HVHUOHULQ�YH\D�GL÷HU�NRQXODUÕQ�EHOLUOL�NXOODQÕPODUÕQÕ�NROD\ODúWÕUDFDN�

\HQL�G�]HQOHPHOHU�JHWLULOPLúWLU� 

Yönerge m. 8/I ile getirilen düzenleme ile üye devletler, bir toplu hak yönetim 

kuruOXúXQXQ�� EHOLUOL� úDUWODUÕQ� YDUOÕ÷Õ� GXUXPXQGD�� hak sahiplerinGHQ� DOÕQDFDN� yetki 

VÕQÕUODUÕ içerisinde, bir kültürel miras kurumu ile P�QKDVÕU� ROPD\DQ�YH� ticari amaç 

WDúÕPD\DQ�ELU�OLVDQV�V|]OHúPHVL�\DSDELOPHVLQL VD÷ODPDNOD�\�N�PO�G�U��$\QÕ�PDGGH�

X\DUÕQFD��EX�OLVDQV�V|]OHúPHVLQLQ�N�OW�UHO�PLUDV�NXUXPODUÕQÕQ�NDOÕFÕ�NROHNVL\RQXQGD�

\HU� DODQ� WLFDUHW� GÕúÕ� HVHUOHULQ� oR÷DOWÕOPDVÕ�� XPXPD� LOHWLOPHVL� YH\D� DOHQLOHúWLULOPHVL 

konusunda RODFD÷Õ� YH tüm hak VDKLSOHULQLQ� WRSOX� KDN� \|QHWLPL� NXUXOXúXQX�

\HWNLOHQGLUPLú�ROXS�ROPDGÕ÷ÕQD�EDNÕOPD\DFD÷Õ EHOLUWLOPLúWLU��%X�G�]HQOHPHQLQ�úDUWODUÕ��

WRSOX� KDN� \|QHWLPL� NXUXOXúXQXQ� DOGÕ÷Õ� \HWNL� NDSVDPÕQGD� KDN� VDKLSOHULQL� \HWHULQFH�

WHPVLO�HGL\RU�ROPDVÕ�YH�toplu hak yönetimi kXUXOXúX�WDUDIÕQGDQ�E�W�Q�hak sahiplerinin 

lisans úDUWODUÕ�EDNÕPÕQGDQ�HúLW�PXDPHOH\H�WDEL�WXWXOPDVÕGÕU� 

Yönerge m. 8/II ile oR÷DOWPD KDNNÕ��DNWDUPD�KDNNÕ ve umuma LOHWLP�KDNNÕ ve 

EDVÕQ�\D\ÕQFÕODUÕQD�WDQÕQDQ�KDNODU��]HULQGH147 WLFDUHW�GÕúÕ�HVHUOHUH�LOLúNLQ�yeni bir istsna 

JHWLULOPLúWLU� %X� PDGGH� X\DUÕQFD� �\H� GHYOHWOHU�� WRSOX� KDN� \|QHWLPL� NXUXOXúXQXQ�

EXOXQPDGÕ÷Õ� GXUXPODUGD�� kültürel miras kuruPODUÕQÕQ lehine zorunlu bir istisna 

WDQÕ\DUDN�EX�NXUXPODUÕQ�NDOÕFÕ�NROHNVL\RQODUÕQGD�\HU�DODQ�WLFDUHW�GÕúÕ�HVHUOHUin ticari 

 

 
147 <|QHUJH�P����,,�LOH�EX�VÕQÕUODPDQÕQ��$%�WHOLI�KXNXNX�PXWDEDNDWÕ�LoHULVLQGH�11 Mart 1996 tarihli ve 
�����(&� 6D\ÕOÕ� 9HUL� 7DEDQÕ� <|QHUJHVL m. 5/a, 5/b, 5/c, 5/d ve m. 7/I; ��� 0D\ÕV� ����� WDULKOL� YH�
2001/29/EC VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL m. 2 ve m. 3; ���1LVDQ������WDULKOL�YH���������(&�VD\ÕOÕ�
%LOJLVD\DU�3URJUDPODUÕ�<|QHUJHVL m. 4/I/a ve son olarak 17 Nisan 2019 tarihli ���������6D\ÕOÕ�<|QHUJe 
m. 15/I üzeULQGH�HWNLOL�RODFD÷Õ�|QJ|U�OP�úW�U� 
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olmayan amaçlarla VHUEHVW�GRODúÕPÕQÕ�VD÷ODPDN�LOH�\�N�PO�G�U��%X�LVWLVQDQÕQ�úDUWODUÕ��

WHVSLW�HWPHQLQ�P�PN�Q�ROGX÷X�GXUXPODUGD�HVHU�VDKLELQLQ�YH\D�KDN�VDKLELQLQ�DGÕQÕQ�

aQÕOPDVÕ� YH� EX� HVHUOHULQ� WLFDUL� ROPD\DQ� LQWHUQHW� VLWHOHUL� DUDFÕOÕ÷Õ\OD� NDPX\D�

VXQXOPDVÕGÕU� 

Yönerge m. 9/I LOH�� N�OW�UHO�PLUDV� NXUXPODUÕQD� YHULOHFHN� OLVDQVODUÕQ� FR÷UDIL�

NDSVDPÕQÕQ WDUDIODU� DUDVÕQGD� VHUEHVWoH� EHOLUOHQHELOHFH÷L� |QJ|U�OP�úW�U�� $\QÕ�

maddenin ikLQFL� IÕNUDVÕ� X\DUÕQFD��P��8/II ile getirilen istisna NDSVDPÕQGD�NXOODQÕODQ�

HVHU� YH\D� GL÷HU� NRUXPD� NRQXVXQXQ kültürel miras kurumunun EXOXQGX÷X� �ONHde 

NXOODQÕOGÕ÷Õ�NDEXO�HGLOHFHNWLU��Yönerge m. 10 ile AB Fikri Mülkiyet Ofisi (EUIPO) 

WDUDIÕQGDQ�çevrimiçi bir platformun kurulDFD÷Õ ve EX�SODWIRUPXQ�WLFDUHW�GÕúÕ�HVHUOHUH 

verilecek lisans çerçevesinde veya m. 8/II ile getirilen istisna kapsamÕ� DOWÕQGD 

NXOODQÕODQ�WLFDUHW�GÕúÕ�HVHUOHULQ�WHúKLVL�DPDFÕ\OD�N�OW�UHO�PLUDV�NXUXOXúODUÕQGDQ��WRSOX�

KDN� \|QHWLPL� NXUXOXúODUÕndan veya ilgili kamu otoritelerinden toplanacak verilerin 

SD\ODúÕODFD÷Õ�|QJ|U�OP�úW�U��<|QHUJH�P����� LOH��NXUXODFDN�EX sistemin iyi LúOHmesi 

için �\H� GHYOHWOHU� WDUDIÕQGDQ� WLFDUHW� GÕúÕ� HVHUOHULQ belirlenmesi konusunda ilgili 

VHNW|UOHUGHNL� SD\GDúODU� LOH� GL\DORJ� NXUXODFD÷Õ� YH� G�]HQOL� RODUDN� GHYDP� HWWLULOHFH÷L�

EHOLUWLOPLúWLU� Ö÷UHWLGH�|NV�]�HVHUlerin de WLFDUHW�GÕúÕ�NDODFD÷Õ��GROD\ÕVÕ\OD�bu eserlerin 

GH�WLFDUHW�GÕúÕ�HVHU�RODUDN�GH÷HUOHQGLULOHELOHFH÷L kabul edilmektedir148. 

2. Toplu Lisanslama\Õ�.ROD\ODúWÕUan Düzenlemeler 

 

148 Rosati, s. 172; Dusollier, S.: The 2019 Directive on Copyright in the Digital Single Market: Some 
Progress, a few Bad Choices and an Overall Failed Ambition, Kluwer Law International Common 
Market Law Review 2020, S. 57(4), s. 992-994. 
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Yönergenin 12. maddesi ile üye devletlere JHQLúOHWLOPLú�WRSOX�hak yönetimi149 

DGOÕ \HQL�ELU�VLVWHP�LPNkQÕ�VXQXODUDN�eser sahibinin KDNODUÕ�LOH�NDPXQXQ�HVHUH�XODúPD�

KDNNÕ� DUDVÕQGDNL� GHQJH\L� VD÷OD\DQ toplu lisanslama faaliyetlerinin NROD\ODúWÕUÕOPDVÕ 

hedefleQPLúWLU�� Düzenleme öncesindeki hukuki düzen, tHOLI� KDNNÕ� VDKLSOHULQGHQ�

JHUHNOL� L]LQOHULQ� DOÕQPDVÕ�� oRN� VD\ÕGD� hak ve hak sahibi EXOXQPDVÕQÕQ� OLVDQVODPD�

NRQXVXQGD�NDUPDúD\D�\RO�DoPDVÕ�VHEHEL\OH�HOHúWLULOPLúWLU150. Yönerge m. 12 ile üye 

devletlere��NHQGL�VÕQÕUODUÕ�Loerisinde faaliyet gösteren, kendi hukukuna tabi olan ve 26 

ùXEDW������WDULKOL���������VD\ÕOÕ�.ROHNWLI�+DN�<|QHWLPL�<|QHUJHVL¶QL uygulayan toplu 

hak yönetim kuruOXúODUÕQD� \|QHOLN, JHQLúOHWLOPLú� WRSOX� KDN� \|QHWLPL� düzenlemesi 

\DSPD� \HWNLVL� WDQÕQPÕúWÕU YH� EX� G�]HQOHPH� LOH� N�OW�UHO� PLUDV� NXUXPODUÕ�

KHGHIOHQPHPLúWLU151. Üye devletler; tRSOX� KDN� \|QHWLPL� NXUXOXúXQXQ, hak 

VDKLSOHULQGHQ�DOGÕ÷Õ�\HWNLye dayanarak HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ üzerinde lisans 

V|]OHúPHVL�\DSWÕ÷Õ�GXUXPODUGD��H÷HU�NXUXOXú�E�W�Q�KDN�VDKLSOHULQLQ�UÕ]DVÕQÕ alPDGÕ\VD 

bile bu yetkiyi bütün hak sahipleriQGHQ� \HWNL� DOÕQPÕúoDVÕQD� JHQLúOHWecek yönde 

düzenlemeler yapabilecek ya da WRSOX�KDN�\|QHWLPL�NXUXOXúXQa yasal olarak lisanslama 

yetkisi veren YH\D� NXUXOXúXn, \HWNLOHQGLUPHPLú� KDN VDKLSOHULQL� GH� WHPVLO� HWWL÷LQL 

varsayan düzenlemeler getirebilecektir. Yönergenin bu maddesi ]RUXQOX�ROPD\ÕS��\H�

GHYOHWLQ�WHUFLKLQH�EÕUDNÕOPÕúWÕU� 

Yönerge m. 12 LOH�JHWLULOHQ�JHQLúOHWLOPLú�WRSOX�KDN�\|QHWLPL��ELUWDNÕP�úDUWODUD�

ED÷ODQPÕúWÕU��gQFHOLNOH��WRSOX�KDN�\|QHWLPL�NXUXOXúXQXQ�DOGÕ÷Õ�\HWNL�NDSVDPÕQGD�KDN�

 

149 øQJ���collective licensing with an extended effect. 
150 Bulayenko, O.: Permissibility of Non-Voluntary Collective Management of Copyright under EU 
Law: The Case of the French Law on Out-of-Commerce Books, Journal of Intellectual Property, 
Information Technology and Electronic Commerce Law 2016, S. 7, s. 51. 
151 Rosati, s. 223. 
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VDKLSOHULQL� \HWHULQFH� WHPVLO� HGL\RU� ROPDVÕ� JHUHNPHNWHGLU�� øNLQFL� RODUDN�� WRSOX� KDN�

\|QHWLPL� NXUXOXúX� WDUDIÕQGDQ� E�W�Q� KDN� VDKLSOHULQLQ� OLVDQV� úDUWODUÕ� EDNÕPÕQGDQ� HúLW�

PXDPHOH\H� WDEL� WXWXOPDVÕ� JHUHNPHNWHGLU�� ho�QF�� RODUDN�� toplu hak yönetimi 

NXUXOXúXQX�OLVDQV�NRQXVXQGD�\HWNLOHQGLUPHPLú�hak sahiplerinin her zaman, kolayOÕNOD 

ve etkin bir úHNLOGH kendi HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ bu madde kapVDPÕQGD�

NXUXOPXú� OLVDQVODPD� VLVWHPL� GÕúÕQGD� WXWPD� LPNDQODUÕQÕQ� EXOXQPDVÕ� JHUHNPHNWHGLU��

Son olarak, üye devletler HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ OLVDQV� NDSVDPÕQGD�

NXOODQÕOPDVÕQGDQ�|QFH uygun bir süre öncesinde hak sahiplerinin, toplu hak yönetimi 

NXUXOXúXQXQ� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ lisanslama yetkisi konusunda 

D\GÕQODWÕOPDVÕ� YH� NDQXQ� X\DUÕQFD� VDKLS� ROGXNODUÕ� VHoHQHNOHU� KDNNÕQGD�

bilgilendirilmeleri konusunda gerekli tedbirleri almakla yükümlüdür. 

3. EserleriQ�9LGHR�3ODWIRUPODUÕQGD�.XOODQÕPÕQD�øOLúNLQ�

Düzenlemeler 

Yönergenin 13. maddesi ile görsel-LúLWVHO� eserlerin, talebe ED÷OÕ� YLGHR�

SODWIRUPODUÕQGD� NXOODQÕPD� VXQXOPDVÕ� LoLQ� ELU� P�]DNHUH� PHNDQL]PDVÕ� |QJ|U�Oerek 

HVHUOHULQ�\DVD\D�X\JXQ�úHNLOGH�NXOODQÕOPDVÕ�YH�bu sayede NRUVDQOÕ÷ÕQ�|Q�QH�JHoLOPHVL�

DPDoODQPÕúWÕU152. %X�PDGGH�X\DUÕQFD��ye devletler, talebe ED÷OÕ�YLGHR�SODWIRUPODUÕQGD 

görsel-LúLWVHO� HVHUOHULQ� NXOODQÕOPDVÕ� DPDFÕ\OD� V|]OHúPH akdetmek isteyen taraflarÕQ��

lisans konusunda ]RUOXNODUOD� NDUúÕODúPDVÕ� GXUXPXQGD, WDUDIVÕ]� ELU� RUJDQ� YH\D�

arabuluculaUD�EDúYXUDELOPHVLQL� VD÷ODPDN� LOH�\�N�PO�G�U. Yönerge m. 13¶�Q�DPDFÕ�

GR÷UXOWXVXQGD� ELU� üye dHYOHW� WDUDIÕQGDQ� ROXúWXUXODQ YH\D� DWDQDQ� WDUDIVÕ]� RUJDQ� YH�

 

152 Rosati, s. 236. 
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arabulucular, taraflara V|]OHúPH� P�]DNHUHOHULQGH� \DUGÕPFÕ� RODFDN� YH� X\JXQ�

durumlarda taraflara |QHULOHUGH�EXOXQPDN�GD�GDKLO�ROPDN��]HUH�WDUDIODUÕQ�DQODúPD\D�

YDUPDODUÕQda rehberlik edecektir. %X� ED÷ODPGD� �\H� GHYOHWOHU�� WDUDIVÕ]� ELU� NXUXP�

ve/veya arabulucu atamak konusundD�VHUEHVW�EÕUDNÕOPÕúWÕU153. 

4. 6�UHVL�'ROPXú�Görsel Sanat Eserlerinin Durumu 

<|QHUJH�LOH�G�]HQOHQHQ�ELU�GL÷HU�NRQX��koruma süresi sona erPLú�J|UVHO�VDQDW�

HVHUOHULGLU��<|QHUJH�P�����X\DUÕQFD üye devletler, koruma süresi sona eren görsel sanat 

eserlerinin oR÷DOWÕOPDVÕ�VRQXFXQGD�RUWD\D�oÕNDQ�ürünlerin tHOLI�KDNNÕ�YH\D�ED÷ODQWÕOÕ 

haklar LOH� NRUXQPDVÕQÕ� HQJHOOHPHNOH� \�N�PO�G�U. Bu GXUXPXQ� LVWLVQDVÕ�� oR÷DOWPD�

H\OHPLQLQ�\DUDWÕFÕ�ELU�oDEDQÕQ�YDUOÕ÷Õ�LOH�ELUOHúHUHN�RUWD\D�RULMLQDO�ELU��U�Q�oÕNPDVÕ�\DQL�

LúOHQPH� HVHU� ROXúWXUXOPDVÕGÕU� gUQH÷LQ�� EX� LVWLVQD� NDSVDPÕQGD� 3DULV¶WH� EXOXQDQ�

Orangerie Müzesi, koruma V�UHVL�GROPXú�EXOXQDQ�&ODXGH�0RQHW�WDEORODUÕQÕ�EX]GRODEÕ�

süsü IRUPXQGD�oR÷DOWDUDN satabilir ancak fDUNOÕ�ELU�VDQDWoÕQÕQ�&ODXGH�0RQHW�WDEORODUÕQÕ�

WHNUDUGDQ�\RUXPOD\DUDN�LúOHQPH�HVHU�PH\GDQD�JHWLUPHVL�GXUXPXQGD bu LúOHQPH�HVHU, 

WHOLI�KDNNÕ�NRUXPDVÕQGDQ�ID\GDODQÕU�  

Kanun koyucu, 14. PDGGH\L� DoÕNODUNHQ� Eir eserin koruma süresinin sona 

ermesinin, o eser �]HULQGHNL�WHOLI�KDNNÕ�NRUXPDVÕQÕQ�VRQ�EXOPDVÕ�DQODPÕQD�JHOGL÷LQL�

belirterek görsel sanat HVHUOHULQ�DVOÕQD�X\JXQ�NRS\DODUÕQÕQ NDPXVDO�DODQGD�GRODúÕPÕQÕQ�

VD÷ODQPDVÕQÕQ N�OW�UH� YH� N�OW�UHO� PLUDVD� HULúLPH� NDWNÕGD� EXOXQGX÷XQXQ� DOWÕQÕ�

oL]PLúWLU154. Dijital ortam özelinde EX� W�U� oR÷DOWPDODUÕQ� WHOLI� KDNNÕ� YH\D� ED÷ODQWÕOÕ 

 

153 Rosati, s 237. 
154 Bkz.: Yönerge, dibace 53. 
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KDNODU�\ROX\OD�NRUXQPDVÕQÕQ�WHOLI�KDNNÕ�NRUXPDVÕQÕQ�VRQD�HUPHVL\OH�ED÷GDúPD\DFD÷Õ��

bu konuda üye devletlerde gözlemlenen IDUNOÕOÕNODUÕQ155 hukuki EHOLUVL]OL÷H�\RO�DoDFD÷Õ 

ve görsel sanat eserlerinin kamusal DODQGD�VÕQÕU�|WHVL�\D\ÕOPDVÕQa engel oluúWXUDFD÷Õ�

LIDGH� HGLOPLúWLU. %X� NRQXGD� |÷UHWLGH� YHULOHQ� |UQHN��$OPDQ�)HGHUDO�0DKNHPHVL¶QLQ�

NDPX� PDOÕ� RODQ� J|UVHO� VDQDW� HVHUOHULQLQ� DVOÕQD� X\JXQ� ve IRWR÷UDI LOH� \DSÕODQ�

oR÷DOWPDODUÕQÕQ�� IRWR÷UDIODU� LoLQ� WDQÕQDQ� ulusal HOOL� \ÕOOÕN� NRUXPDGDQ� \DUDUODQDFD÷Õ�

\|Q�QGH�YHUGL÷L�NDUDUGÕU156. 8\JXODPDGD�EX�W�U�IDUNOÕOÕNODU�J|U�OPHVL nedeniyle, üye 

GHYOHWOHU�� NRUXPD� V�UHVL� GROPXú görsel sanat eserlerine koruma VD÷ODPDPDNOD 

\�N�PO��WXWXOPXúWXU�� 

C. 7HOLI�3D]DUÕQÕ�øúOHYVHOOHúWLUPH\H�<|QHlik Düzenlemeler 

YönergeQLQ� G|UG�QF�� E|O�P�� RODQ� ³7HOLI� 3D]DUÕQÕ� øúOHYVHOOHúWLUPH\H� <|QHOLN�

Düzenlemeler´� EDúOÕ÷Õ� DOWÕQGD, NXOODQÕFÕODU� LOH� KDN� VDKLSOHUL� DUDVÕQGD� ELU� PHQIDDW�

dengesi kurulPDVÕ� \ROX\OD GLMLWDO� WHN� SD]DUÕQ� LúOHYVHOOHúmesini hedefleyen yeni 

G�]HQOHPHOHU�JHWLULOPLúWLU��Yönergenin dördüncü bölümünün ³<D\ÕQ�+DNODUÕ´�DGOÕ�LON�

EDúOÕ÷Õ� DOWÕQGD�� Yönergenin 15. mDGGHVL� LOH� EDVÕQ� \D\ÕmFÕODUÕQa, \D\ÕPODUÕQÕQ 

çevrimiçi NXOODQÕPÕQD LOLúNLQ� yeni ED÷ODQWÕOÕ� KDNODU� WDQÕQPÕúWÕU�� Yönergenin 16. 

maddesinde \D\ÕPFÕODU157 LOH�HVHU�VDKLSOHUL�DUDVÕQGDNL�JHOLU�SD\ODúÕPÕ�G�]HQOHQPLúWLU.  

³Çevrim øçi øoHULN� 3D\ODúÕP� +izmet 6D÷OD\ÕFÕODUÕ TDUDIÕQGDQ�Koruma Konusu 

øoHUL÷LQ�%HOLUOL�.XOODQÕPODUÕ´�DGOÕ� LNLQFL�EDúOÕN�DOWÕQGD� Yönergenin 17. maddesi ile 

 

155 Rosati, s. 241; Michel, S.: Digitisation of art in the Public Domain: Museum Urges Wikimedia to 
Take Down Reproductions of out-of-protection Artworks, Journal of Intellectual Property Law & 
Practice 2019, S. 14(6), s. 427±429; BGH, I ZR 104/17. 
156 Bkz.: Yönerge, dibace 53. 
157 <|QHUJH�P����¶GDNL�\D\ÕPFÕ�NDYUDPÕ��P����¶WHNL�\D\ÕPFÕ�NDYUDPÕQGDQ�GDKD�JHQLúWLU� 
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hizmet VD÷OD\ÕFÕODUÕQÕQ� VRUXPOXOX÷X� G�]HQOHQHUHN, kXOODQÕFÕODU WDUDIÕQGDQ� \�NOHQHQ�

oRN� VD\ÕGD� HVHU� YH� GL÷HU� GL÷HU� NRUXPD� NRQXODUÕQÕ GHSROD\DQ� YH� EXQODUD� HULúLmi 

VD÷OD\DQ� hizmet VD÷OD\ÕFÕODUÕQÕQ� \�N�PO�O�NOHULQH� LOLúNLQ� \HQL� ELU� KXNXNL� oHUoHYH�

ROXúWXUXOPXúWXU.  

³Eser Sahipleri ve øFUDFÕODUÕQ�6|]OHúPHOHUGH�$dil Ücretlendirmesi´� DGOÕ� �o�QF��

EDúOÕNWD; Yönergenin 18. ve 22. maddeleri ile adil bedel KDNNÕ��Yönergenin 19. ve 27. 

maddeleri ile úHIIDIOÕN� \�N�PO�O�÷�� YH� JHoLú� V�UHVL� VD÷ODQPDVÕ, Yönergenin 20. 

maddesi ile eser sahibi ve LFUDFÕODUÕQ� \DUDUÕQD� ELU� V|]OHúPH� PHNDQL]PDVÕ� YH 

Yönergenin 21. maddesi ile GL÷HU� PDGGHOHU� NDSVDPÕQGD� RUWD\D� oÕNDELOHFHN�

DQODúPD]OÕNODU� LoLQ� yeni ELU� o|]�P�PHNDQL]PDVÕ� |QJ|U�OP�úW�U� Belirtilmelidir ki, 

\D\ÕQ� KDNODUÕQD� LOLúNLQ� ���� PDGGH� LOH� YH� KL]PHW� VD÷OD\ÕFÕODUÕQ� VRUXPOXOX÷XQX�

düzenleyen 17. madde, Yönergenin düzenlenmesi sürecinde kamuoyunda en çok 

WDUWÕúPD\D�\RO�DoPÕú�PDGGHOHUGLU158. Kanun metninin ilk halinde bu maddelerin eser 

YH\D�WHOLI�KDNNÕ\OD�NRUXQDQ�GL÷HU�HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ sahiplerine fazla 

NRUXPD� VD÷ODQPDVÕ� YH� bu maddeler ile NXOODQÕFÕODUÕQ� LIDGH� K�UUL\HWLQLQ� JHUHNVL]�

NÕVÕWODQPDVÕQD�\RO� DoWÕ÷Õ� HOHúWLULOHUL� VRQXFXQGD�J�QFHO�PHWQLQGH köklü GH÷LúLNOLNOHU�

\DSÕOPÕúWÕU159. g÷UHWLGH�ELU�\D]DUD�J|UH��halen hukuki belirsizlik bulunmaktaGÕU ve bu 

ERúOXNODU�\DUJÕ�NDUDUODUÕ�LOH�GROGXUXODFDNWÕU160. 

1. <D\ÕQ�+DNODUÕ 

 

158 Leistner, M. / Metzger, A.: The EU Copyright Package: A Way Out of the Dilemma in Two Stages, 
Max Planck Institute for Innovation and Competition 2017, S. 48 s. 382. 
159 Tekin, s. 212. 
160 Gönülal, s. 804. 
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Yönergenin 15. ve 16. maddelerinde, EDVÕQ�\D\ÕmFÕODUÕQÕQ�KDNODUÕQD�LOLúNLQ�\HQL�

G�]HQOHPHOHU� \DSÕOPÕúWÕU. Bu haklardan ilki; EDVÕP� \D\ÕPFÕODUÕQÕQ�� HVHU� YH� GL÷HU�

koruma NRQXODUÕQÕQ bilgi toplumu KL]PHW� VD÷OD\ÕFÕODUÕ161 WDUDIÕQGDQ� NXOODQÕOPDVÕ�

durumunda ücret talep eGHELOPH� KDNNÕGÕU� Toplumun, GLMLWDO� KDEHUFLOL÷H� GR÷UXGDQ�

PHG\D�\D\ÕPFÕODUÕ�DUDFÕOÕ÷Õ\OD�GH÷LO��EX�\D\ÕQODUÕ derleyerek NXOODQÕFÕODUa sunan haber 

toplama siteleri ve medya WDNLS�VLWHOHUL�DUDFÕOÕ÷Õ\OD�XODúPDVÕ; LoHUL÷L�ROXúWXUDQ�EDVÕQ�

\D\ÕPFÕODUÕQÕQ� JHOLUOHULQL� D]DOWÕUNHQ� EX� LoHULNOHUL� GHUOH\HQ� bilgi toplumu hizmet 

VD÷OD\ÕFÕODUÕQÕQ JHOLUOHULQL� DUWWÕUPDNWDGÕU�� 7HOLI� KDNNÕ� VDKLSOHULQH� |GHQHQ� EHGHO� LOH�

dijital platforPODUÕQ� HOGH� HWWL÷L� JHOLU� DUDVÕQGDNL� IDUN�� GH÷HU� ERúOX÷X162 olarak 

WDQÕPODQPDNWDGÕU163. MHG\D� \D\ÕmFÕODUÕQÕQ, \D\ÕQODUÕQÕQ� oHYULPLoL� NXOODQÕPÕQÕ�

lisanslamak konusunda \DúDGÕNODUÕ� zorluklar sonucunda \DWÕUÕPODUÕQÕQ NDUúÕOÕ÷ÕQÕ 

DOPDODUÕQÕn ]RUODúPDVÕ� VHEHEL\OH, \D\ÕPFÕODUÕQÕQ� KDN� VDKLEL�RODUDN�NDEXO� HGLOPHleri 

durumunda \D\ÕQFÕOÕN� VHNW|U�Q�Q� GDKD� V�UG�U�OHELOLU� KDOH� JHOHFH÷L� YH� J�YHQLOLU�

ELOJL\H�HULúLPLQ�WHúYLN�HGLOHFH÷L�G�ú�QFHVL��<|QHUJH�PHWQLQGH�EHOLUWLOPLúWLU164.  

%DVÕQ�\D\ÕQÕ165 NDYUDPÕ��<|QHUJH�P����,9�LOH�JD]HWHFLOLN�QLWHOL÷LQGHNL�HGHEL�

HVHUOHUGHQ� ROXúDQ� ELU� NROHNVL\RQ� RODUDN� WDQÕPODQPÕú� DQFDN� EX� NDYUDPÕQ� GL÷HU�

oDOÕúPDODUÕ�YH\D�GL÷HU�NRQXODUÕ�GD�LoHUHELOHFH÷L�EHOLUWLOPLúWLU��%LU�ILNUL��U�Q�Q, \D\ÕQ�

ROPDVÕQÕQ�úDUWÕ��SHUL\RGLN�YH\D�G�]HQOL�RODUDN�J�QFHOOHQHQ�ELU�\D\ÕQGD�P�QIHULW�ELU�

 

161 øQJ���information society service provider. 
162 øQJ���value gap. 
163 Soysal, T.: Avrupa Birli÷L¶QLQ� 'LMLWDO� 7HN� 3D]DUGD� 7HOLI� +DNODUÕ� 'LUHNWLIL� dHUoHYHVLQGH�0�]LN�
6HNW|U�QGH� µ'H÷er Boúlu÷X¶�.DYUDPÕ�YH�'�]HQOHPHQLQ� ønternet øçerik PaylaúÕP�6LWHOHULQH�(WNLOHUL��
Ankara Barosu Dergisi 2019, S. 4, s. 161 (De÷er Boúlu÷u); Suluk, C.: Avrupa Birli÷L�+XNXNXQGD�%DVÕQ�
<D\ÕQFÕODUÕQD�7DQÕQDQ�%D÷ODQWÕOÕ�+DNODU��ø0+') 2022, C. 7, S. 12, s. 189 (%DVÕQ�<D\ÕQFÕODUÕ). 
164 Bkz.: Yönerge, dibace 54. 
165 øQJ���press publication. 
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\HUL�ROPDVÕ��NDPX\D�KDEHU�YH\D�ELOJL�YHUPH�DPDFÕ�WDúÕPDVÕ ile ELU�\D\ÕQ�NXUXOXúXQXQ�

JLULúLPL, künyesel166 VRUXPOXOX÷X� YH� denetimi DOWÕQGa bulunan bir mecrada 

\D\ÕPODQPDVÕ RODUDN� VD\ÕOPÕúWÕU� Bilimsel dergiler gibi akademik amaçlarla 

\D\ÕQODQDQ� V�UHOL� \D\ÕQODUÕQ� <|QHUJH� NDSVDPÕQGD� EDVÕQ� \D\ÕQÕ� VD\ÕOPD\DFD÷Õ�

|QJ|U�OP�úW�U� gUQH÷LQ��3ROLWLFR�KDEHU�VLWHVLQGH�\D\ÕPODQDQ ELU�KDEHU��EDVÕQ�\D\ÕQÕ�

NDSVDPÕQD� JLUHFHNNHQ� %$7ø'(5¶GH� \D\ÕPODQDQ� ELU� PDNDOH� EX� NDSVDPD�

girmeyecektir. g÷UHWLGH� JD]HWHFLOLN� QLWHOL÷L� NÕVWDVÕ, EHOLUVL]� ROPDVÕ� VHEHEL\OH�

HOHúWLUilPLúWLU167. 

<|QHUJH� P�� ��� X\DUÕQFD� üye devletler, HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ 

oR÷DOWÕOPDVÕ�YH�XPXPD�DU]�HGLOPHVL168 KDNODUÕQÕ��ELU��\H�GHYOHWWH�\HUOHúLN�EXOXQDQ�ve 

HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ KL]PHW� VD÷OD\ÕFÕODU� WDUDIÕQGDQ� GLMLWDO� RUWDPGD�

NXOODQÕODQ�EDVÕQ�\D\ÕQODUÕQÕQ�\D\ÕPFÕODUÕQD�WDQÕmakla yükümlü WXWXOPXúWXU. Yönerge 

P�����LOH�EDVÕQ�\D\ÕQFÕODUÕQD�JHWLULOHQ�EX�KDN��ED÷ODQWÕOÕ�KDN�QLWHOL÷LQGHGLU169. g÷UHWLGH�

ELU�J|U�úH�J|UH��EDVÕQ�\D\ÕQFÕODUÕQD�WDQÕQDQ KDNODU��HVHU�VDKLSOHUL�YH�LFUDFÕ�VDQDWoÕODUÕQ�

KDNODUÕQGDQ�IDUNOÕ�RODUDN�\DWÕUÕPÕ�NRUXPD\D�yönelik olup fonogram \DSÕPFÕODUÕ��film 

\DSÕPFÕODUÕ� ve KDEHUH� \DWÕUÕP� \DSDQ� EDVÕQ� \D\ÕQFÕODUÕQÕQ� \DWÕUÕPODUÕQÕ� NRUXPD\Õ�

DPDoODPDNWDGÕU170. %X� \HQL� KDNNÕQ� LVWLVQDODUÕ�� Yönerge m. 15/I ile bireysel 

 

166 øQJ���editorial. 
167 Suluk, %DVÕQ�<D\ÕQFÕODUÕ, s. 196. 
168 Yönerge m. 15 ile, bu haklar ���0D\ÕV������WDULKOL�YH���������(& VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL 
m. 2 YH�P����,,�NDSVDPÕQGD�DQÕOPÕúWÕU� 
169 Suluk, %DVÕQ�<D\ÕQFÕODUÕ, s. 199. Soysal, %D÷ODQWÕOÕ�+DN��s. 260-298. 
170 Suluk, %DVÕQ�<D\ÕQFÕODUÕ, s. 194. 
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NXOODQÕFÕODUÕQ |]HO�YH\D�WLFDUL�ROPD\DQ�NXOODQÕPODUÕ, köprü171 X\JXODPDODUÕ172 YH�EDVÕQ�

\D\ÕQODUÕQGDQ�DOÕQan P�QIHULW�V|]F�NOHU�LOH�NÕVD�NHVLWOHU�oODUDN�EHOLUOHQPLúWLU�  

<|QHUJH� P�� ���,,� X\DUÕQFD� \D\ÕQGD� eseri yer alan eser sahibinin KDNODUÕ�

etkilenmeyecektir. Eser sahibinin, eserini D\UÕca kullanma hakNÕ VDNOÕ� NDODFDNWÕU. 

0HG\D� \D\ÕQFÕVÕQÕQ� bu eseri inhisari olmayan lisans173 NDSVDPÕQGD NXOODQPDVÕ�

durumunda, D\QÕ� HVHUL� OLVDQV� oHUoHYHVLQGH� NXOODQDQ� �o�QF�� NLúLOHUH� NDUúÕ� hak ileri 

süremeyecektir. Yönerge m. 15/IV ile, PHG\D�\D\ÕQFÕODUÕQD�VD÷ODQDQ�KDNODUÕQ�LNL�\ÕO�

s�UH\OH� NRUXQDFD÷Õ |QJ|U�OP�úW�U� YH D\QÕ� IÕNUD� K�NP�QFH� EX� V�UHnin \D\ÕQÕ� WDNip 

HGHQ�\ÕOÕQ� LON�J�Q�QGHQ�EDúOD\DFD÷Õ�EHOLUWLOPLúWLU� Türk hukukunda halen toplu hak 

takibi gibi telif KDNODUÕQD�LOLúNLQ�VRUXQODU�GHYDP�HWPHNWH�ROXS�EX�NRQXGD�ELU�G�]HQOHPH�

EXOXQPDPDNWDGÕU174. 

Yönerge m. 16 ile üye devletlere, HVHU�VDKLELQLQ�\D\ÕmFÕ\D�lisaQV�YHUGL÷L�YH\D�

HVHUGHQ�GR÷DQ�hakODUÕQÕ GHYUHWWL÷L�GXUXPODUGD, eser sahibinin bu eserin bir istisna ya 

GD� VÕQÕUODPD� NDSVDPÕQGD� JHUoHNOHúHQ� NXOODQÕPÕQdan gelir elde etmesi halinde, 

\D\ÕmFÕQÕQ� GD� EX� gelirden DGLO� ELU� SD\� DOPDVÕna imkân veren bir düzenleme 

JHWLULOPLúWLU��<|QHUJH�P�����X\DUÕQFD, üye devletler, devir LúOHPLQLQ�YH\D�\D\ÕPFÕ\D�

verilen OLVDQVÕQ�KXNXNL�QLWHOL÷LQLQ��\D\ÕPFÕQÕQ�EDKVL�JHoHQ�LVWLVQDlar sebebiyle eserin 

NXOODQÕOPDVÕQGDQ� HOGH� HGLOHFHN� JHOLrden pay alabilmesi için tePHO� WHúNLO� etmesini 

 

171 øQJ���hyperlink. 
172 /LQN�YHUPH�NRQXVXQGD�D\UÕQWÕOÕ�ELU�oDOÕúPD�LoLQ��$NVX��0���$YUXSD�$GDOHW�'LYDQÕQÕQ�%D]Õ�.DUDUODUÕ�
IúÕ÷ÕQGD�/LQN�9HUPHGHQ�'ROD\Õ�6RUXPOXOX÷un Umuma øOHWLP�+DNNÕ�dHUoHYHVLQGH�'H÷erlendirilmesi, 
øKÜHFD 2019, C. 18, S.1, s. 33-62. 
173 øQJ���non-exclusive license. 
174 Suluk, %DVÕQ�<D\ÕQFÕODUÕ��s. 169. 
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VD÷OD\DFDN hukuki düzenlemeler yapabilecektir. LLVDQVÕ� RODQ� YH\D� HVHUGHQ� GR÷DQ�

KDNODU�WDUDIÕQD�GHYUHGLOPLú�RODQ�\D\ÕPFÕ��JHOLUGHQ�SD\�DODELOHFHNWLU�� 

<|QHUJH�P����¶QÕQ temelindeki amaç, HVHU�VDKLSOL÷LQGHQ�GR÷DQ�PDGGL�KDNODUÕQ�

eser sahipOHUL� LOH�\D\ÕQFÕODU�DUDVÕQGD�SD\ODúWÕUÕOPDVÕQÕQ�P�PN�Q�KDOH�JHWLULOPHVLGLU��

Zira bDVÕQ� \D\ÕPFÕODrÕ, \DWÕUÕPODUÕQÕ� V|]OHúPH\H� GD\DOÕ� DQODúPDODU� YH\D� \DVDO�

hükümler ile eserlerden yararlanma DPDFÕ\OD� JHUoHNOHúWLUGLNOHUL� LoLQ bu eserlerin 

LVWLVQDODU�DOWÕQGD�çR÷DOWÕOGÕ÷Õ�durumlarda gelirlerinden mahrum kalPDNWDGÕUODU175. Bu 

nedenle�� HVHUOHULQ� LVWLVQDODU�NDSVDPÕQGD�oR÷DOWÕOGÕ÷Õ�GXUXPODUGD� HVHU� VDKLELQLQ� HOGH�

HWWL÷L�JHOLUGHQ \D\ÕPFÕODUÕQ�GD�ID\GDODQDELOPHVL konusunda üye devletlere düzenleme 

\DSPD�\HWNLVL�WDQÕQPÕúWÕU� 

2. +L]PHW�6D÷OD\ÕFÕODUÕQÕQ�6RUXPOXOX÷X 

Yönergenin ³Çevrim øçi øoHULN� 3D\ODúÕP� +izmet 6D÷OD\ÕFÕODUÕ TDUDIÕQGDQ�

.RUXPD�.RQXVX� øoHUL÷LQ�%HOLUOL�.XOODQÕPODUÕ´�DGOÕ� LNLQFL�EDúOÕ÷Õ DOWÕQGD� m. 17. ile 

hL]PHW� VD÷OD\ÕFÕODUÕQÕQ� VRUXPOXOX÷X� G�]HQOHQPLúWLU� ³Çevrimiçi LoHULN� SD\ODúÕP�

hizmet VD÷OD\ÕFÕVÕ´ NDYUDPÕ, Yönerge m. 2/VI ile temel DPDFÕ� YH\D� temel 

DPDoODUÕQGDQ� ELUL� NXOODQÕFÕODU� WDUDIÕQGDQ� \�NOHQHQ� oRN� VD\ÕGD fikri ürünün 

GHSRODQPDVÕ� YH� NDPXQXQ� HULúLPLQH� VXQXOPDVÕ� RODQ� YH� NkU� HOGH� HWPH� DPDFÕ� LOH� EX�

içeriklerin düzenlemesini ve WDQÕWÕPÕQÕ� \DSDQ� ELOJL� WRSOXPX� KL]PHWOHUL� VD÷OD\ÕFÕVÕ�

úHNOLQGH WDQÕPODQPÕúWÕU�� BLOJL� WRSOXPX� KL]PHWOHUL� VD÷OD\ÕFÕVÕQÕQ� $%� LoHULVLQGH�

 

175 Bkz.: Yönerge, dibace 60. 
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NXUXOPXú� ROPDVÕ� úDUW� GH÷LOGLU� DQFDN� YHUGL÷L� KL]PHWOHU� NDSVDPÕQGD� $%� SD]DUÕQÕ�

KHGHIOL\RU�ROPDVÕ�JHUHNOLGLU176.  

$\QÕ�PDGGH�LOH�NkU�HOGH�HWPH�DPDFÕ olmayan çevrimiçi ansiklopediler, kâr elde 

etme DPDFÕ� olmayan, |÷UHWLP YH\D� ELOLPVHO� DPDoOÕ� YHUL� KDYX]ODUÕ�� DoÕN� ND\QDNOÕ 

\D]ÕOÕP� JHOLúWLUPH� YH� SD\ODúÕP� SODWIRUPODUÕ�� HOHNWURQLN� KDEHUOHúPH VD÷OD\ÕFÕODUÕ177, 

çevrimiçi SD]DU� \HUOHUL�� LúOHWPHOHU� DUDVÕ178 EXOXW� VHUYLVOHUL� YH� NXOODQÕFÕODUD� úDKVL 

kullanÕPODUÕ için VD÷ODQDQ�EXOXW�KL]PHWOHULnin VD÷OD\ÕFÕODUÕQÕQ, <|QHUJH�NDSVDPÕQGD, 

çevrimiçi LoHULN�SD\ODúÕP�Kizmet VD÷OD\ÕFÕVÕ�VD\ÕOPD\DFD÷Õ�|QJ|U�OP�úW�U. %X�WDQÕP�

çerçevesinde Youtube bir çevrimiçi LoHULN� SD\ODúÕP� KL]PHW� VD÷OD\ÕFÕVÕ olarak 

GH÷HUOHQGLULOLUNHQ�Wikipedia, Trendyol, Github veya iCloud gibi platformlar hariç 

WXWXOPXúWXU� 

YönergeQLQ�*LULú�E|O�P�QGH��çevrimiçi LoHULN�SD]DUÕQÕQ�VRQ�\ÕOODUGD�NDUPDúÕN�

ELU� KDO� DOGÕ÷Õ�� NXOODQÕFÕODU� WDUDIÕQGDQ� \�NOHQHQ� \�NVHN� VD\ÕGD� ILNUL� �U�QH� HULúLP�

VD÷OD\DQ� çevrimiçi LoHULN� SD\ODúÕP� KL]PHWOHULnin, HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQD 

XODúÕPÕQ ana kayna÷Õ�KDOLQH�JHOGL÷L�EHOLUWLOPLúWLU179. Çevrimiçi hizmetler, her ne kadar 

k�OW�UHO�YH�\DUDWÕFÕ�oDOÕúPDODUD�GDKD�kolay HULúLlmesini VD÷OÕ\RU�ROVD da WHOLI�KDNNÕ\OD�

korunan içeriklerin hak sahiplerinin izni olmadan yüklenPHVL\OH�RUWD\D�oÕNDQ�KXNXNL�

sorunlarÕ da beraberinde getirmektedir. %X� GR÷UXOWXGD�� NXOODQÕFÕODUÕQ� \�NOHGL÷L�

içerikler sebebiyle çevrimiçi LoHULN� SD\ODúÕP� Kizmet VD÷OD\ÕFÕODUÕQÕQ telif hakODUÕQÕ�

 

176 $%�SD]DUÕQÕQ�KHGHIOHQPHVL��NXOODQÕODQ�GLO��SDUD�ELULPL��ZHE�VLWHVL�X]DQWÕVÕ�YH\D�LQWHUDNWLI�RODUDN�PDO�
YH\D�KL]PHW�VDWÕQ�DOÕQDELOPH�|]HOOL÷L�LOH�VDSWDQDELOLU� Rosati, s. 342. 
177 ���$UDOÕN������WDULKOL�YH�����������VD\ÕOÕ�$YUXSD�(OHNWURQLN�+DEHUOHúPH�<|QHUJHVL�NDSVDPÕQGD�
RNXQPDOÕGÕU�� 
178 øQJ���business-to-business. 
179 Bkz.: Yönerge, dibace 61. 
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LKODO� HGLS� HWPHGL÷L� YH� KDN� VDKLSOHULQGHQ� L]LQ� DOPDODUÕ� JHUHNLS� JHUHNPHGL÷L�

NRQXVXQGDNL�\DVDO�EHOLUVL]OL÷LQ�giderilmesi için Yönerge m. 17 ile üye devletlere yeni 

ELU�\�N�PO�O�N�JHWLULOPLúWLU�� 

Yönerge m. 17/I X\DUÕQFD��bir çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL�VD÷OD\ÕFÕVÕQÕQ, 

bir eser YH� GL÷HU� NRUXPD� NRQXVXQD HULúLlmesini VD÷ODPDVÕ� H\OHPL; telif hukuku 

ED÷ODPÕQGD�XPXPD iletim veya umumun HULúLPine VD÷ODPD�olarak nitelendirilecektir. 

Bu ED÷ODPGD��çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL�VD÷OD\ÕFÕODUÕQÕQ�WHOLI�NRUXPDVÕQD�WDEL�

HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕ umuma iletebilmesi veya bu ürünlere umumun 

HULúLPLQL� VD÷layabilmesi LoLQ� KDN� VDKLSOHUL� WDUDIÕQGDQ� \HWNLOHQGLULOPLú� ROPDVÕ 

gereklidir. +DNODUÕQ�GHYUHGLOPLú�ROPDVÕ�GXUXPXQGD��\HWNLQLQ�KDNNÕ�GHYUDODQ�NLúLGHQ�

DOÕQPDVÕ� JHUHNOLGLU180. Yönerge m. 17/II hükmünce üye devletler, çevrimiçi içerik 

SD\ODúÕP�KL]PHWL�VD÷OD\ÕFÕlarÕQ�KDN�VDKLELQGHQ�DODFD÷Õ�yetkinin, |UQH÷LQ�ELU�OLVDQVÕQ��

NXOODQÕFÕODUÕQ ticari olmayan YH\D� ND\GD� GH÷HU� JHOLU� getirmeyen faaliyetlerinden 

GR÷DFDN� XPXPD� LOHWLP� YH\D� XPXPXQ� HULúLPLQH� KD]ÕU� EXOXQGXUPD� H\OHPOHULQL� GH�

NDSVD\DFDN�QLWHOLNWH�ROPDVÕQÕ�VD÷ODmakla yükümlüdür.  

Yönerge m. 17/IV X\DUÕQFD�KDN�VDKLSOHULQLQ�çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL�

sa÷OD\ÕFÕODUÕQÕ yetkilendirmePLú� ROPDVÕ� KDOLQGH�� NXOODQÕFÕODUÕQ� \�NOHGL÷L� LoHULNWHQ�

VRUXPOX�RODFD÷Õ�G�]HQOHQPLúWLU��$\QÕ�IÕNUD�LOH EX�VRUXPOXOXNWDQ�NXUWXOPDQÕQ�úDUWODUÕ�

VÕUDODQPÕúWÕU�� %X úDUWODU�� ELU� çevrimiçi LoHULN� SD\ODúÕP� KL]PHWL� VD\OD\ÕFÕVÕQÕQ hak 

sahibinden yetki alabilmek LoLQ�D]DPL�oDED\Õ�VDUI�HWWL÷LQL�J|VWHUPHVL��KDN�VDKLSOHULQLQ�

ilgili ve JHUHNOL�ELOJLOHUL�VD÷ODGÕ÷Õ�GXUXPODrda mesleki özen yükümlülü÷��YH�yüksek 

sektörel standartlar çerçevesinde, yetkisiz olarak SD\ODúÕODQ� LoHULk mevcudiyetini 

 

180 Rosati, s. 330. 
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engellemek DPDFÕ\OD�D]DPL�oDED\Õ�VDUI�HWWL÷LQL�J|VWHUPHVL�YH�KDN�VDKLELQin bildirimini 

takiben yetkisiz LoHUL÷LQ�PHYFXGL\HWLQL�� LoHUL÷e HULúLOPHVLQL� YH� D\QÕ� LoHUL÷LQ� WHNUDU�

yüklenmesini engellemek için ivedilikle KDUHNHW�HWWL÷LQL�J|VWHUPHVLGLU�� 

Yönerge m. 17/VIII ile çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL�VD\OD\ÕFÕODUÕQa genel 

ELU�L]OHPH�\�N�PO�O�÷��|QJ|U�OPHGL÷L�NRQXVXQGD�DoÕNOÕN�JHWLULOPLútir ancak ö÷UHWLGH��

D]DPL� oDEDQÕQ� $%� KXNXNXQXQ� RWRQRP� NRQVHSWOHULQGHQ� ELUL181 ROGX÷XQXQ� DOWÕ�

oL]LOPLúWLU182. g÷UHWLGHNL� EDVNÕQ� J|U�ú�� oHYULPLoL� LoHULN� SD\ODúÕP� KL]PHWL�

VD÷OD\ÕFÕODUÕQÕQ�|QOH\LFL�WHGELUOHU183 alarak HQ�D]ÕQGDQ�R��\H�GHYOHWWH�EXOXQDQ�WRSOX�KDN�

y|QHWLPL�NXUXOXúODUÕ�LOH�VHNW|UGHNL�HQ�E�\�N�ELUH\VHO�KDN�VDKLSOHUL�LOH�OLVDQV�V|]OHúPHVL�

\DSPDN�LoLQ�oDED�VDUI�HWPHVL�JHUHNWL÷LGLU184. g÷UHWLGHNL�EDVNÕQ�J|U�ú��<|QHUJH�P�����

LOH� JHWLULOHQ� D]DPL� oDED� úDUWÕQÕQ� EHOLUOL� L]OHPH� \�N�PO�O�NOHUL� JHWLUGL÷L� \|Q�QGHGLU 

DQFDN�D]DPL�oDEDQÕQ�VDUI�HGLOGL÷LQLQ�NDEXO��LoLQ�RWRQRP�LoHULN�WDQÕPD�WHNQRORMLOHUL�

YH\D� ILOWUHOHU� NXOODQÕOPDVÕQÕQ� ]RUXQOX� ROPDGÕ÷ÕQÕQ� DOWÕ� oL]LOPLúWLU185. ABAD da AB 

KXNXNX� NDSVDPÕQGD� EHOLUOL� L]OHPH� \�N�PO�O�NOHULQH� L]LQ� YHUPHNWHGLU186. Çevrimiçi 

LoHULN�SD\ODúÕP�KL]PHWL�VD\OD\ÕFÕODUÕ��L]OHPH�\ROODUÕ�NRQXVXQGD�|]J�U�EÕUDNÕOPÕú�ROXS�

JHQHO�ELU�L]OHPH�\DSPD�LPNDQÕQD�VDKLSWLU�YH�LQVDQ�LQFHOHPHVLQL�]RUXQOX�NÕODQ�úLNk\HW�

 

181 øQJ���autonomous concept of EU law. 
182 Rosati, s. 330. 
183 øQJ���proactive approach. 
184 Metzger, A. / Senftleben, M.: Comment of the European Copyright Society on Selected Aspects of 
Implementing Article 17 of the Directive on Copyright in the Digital Single Market Into National Law, 
European Copyright Society 2020, s. 5. 
185 Senftleben, M. / Angelopoulos, C.: The Odyssey of the Prohibition on General Monitoring 
Obligations on the Way to the Digital Services Act: Between Article 15 of the E-Commerce Directive 
and Article 17 of the Directive on Copyright in the Digital Single Market, Amsterdam/Cambridge 2020, 
s. 22-23. 
186 Rosati, s. 333; Glawischnig-Piesczek, C-18/18, EU:C:2019:821. 



52 

 

YH�G�]HOWPH�PHNDQL]PDODUÕQGDQ�IDUNOÕ�RODUDN��RWRPDWLN�LoHULN�WDQÕPD�WHNQRORMLOHUL�GH�

kullanabilirler187.  

Yönerge m. 17/VII ile çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL�VD÷OD\ÕFÕODUÕ�YH�KDN�

VDKLSOHUL�DUDVÕQGDNL�Lú�ELUOL÷Lnin, telif koUXPDVÕ�DOWÕQGD�ROPD\DQ�LoHUL÷LQ�NDOGÕUÕOPDVÕ�

VRQXFXQX�GR÷XUPDPDVÕ�JHUHNWL÷L EHOLUWLOPLúWLU. Bu GR÷UXOWXGD DOÕQWÕ��HOHúWLUL��LQFHOHPH��

NDULNDW�U�YH�SDURGL�<|QHUJH�P�����NDSVDPÕ GÕúÕQGD�WXWXOPXúWXU. Yönerge m. 17/VI ile 

ELUWDNÕP�çevrimiçi LoHULN�SD\ODúÕP�KL]meti sa÷OD\ÕFÕODUÕ EX�PDGGHQLQ�NDSVDPÕ�GÕúÕQGD�

EÕUDNÕOPÕúWÕU. AB içerisinde �o� \ÕOGDQ� GDKD� fazla süredir aktif olan ve start-up 

QLWHOL÷LQGHNL�çevrimiçi LoHULN�SD\ODúÕP�KL]PHWL� VD\OD\ÕFÕODUÕQÕQ��\ÕOOÕN�FLURODUÕQÕQ 10 

milyon avroyu geçmemesi NRúXOX\OD�� KDN� VDKLSOHUL� WDUDIÕQGDQ bildiriP� \DSÕOPDVÕ�

durumunda \HWNL� ROPDNVÕ]ÕQ� HULúLOHELOHQ� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQD HULúLPLQ�

HQJHOOHQPHVL� YH� NDOGÕUÕOPDVÕ� LOH� \�N�PO�O�NOHUL� GHYDP� HWPHNWH� ROXS� EX� LoHUL÷LQ�

yeniden yüklenmesini engellemek için azamL� oDED\Õ� J|VWHUPH� VRUXPOXOXNODUÕ�

EXOXQPDPDNWDGÕU�� $QFDN� EDKVL� JHoHQ� çevrimiçi LoHULN� SD\ODúÕP� KL]PHWL�

VD\OD\ÕFÕODUÕQÕQ�ELU�|QFHNL� WDNYLP�\ÕOÕQGD�D\OÕN�RUWDODPD���PLO\RQ ziyaretçi limitini 

DúPDODUÕ�GXUXPXQGD��EX�LVWLVQDGDQ�ID\GDODQDPD\DFDNODUÕ�D\QÕ�IÕNUD�LOH�EHOLUWLOPLúWLU� 

g÷UHWLGH�� RUWDODPD� ]L\DUHWoLQLQ� KHVDSODQPDVÕ� NRQXVXQGD� Eenzersiz ziyaretçi188 

NDYUDPÕ� NXOODQÕOPÕú� RODUDN� EX� VD\ÕQÕQ� ELU� tahminH� GD\DQDFD÷Õ� YH� JHUoHN� NLúLOHULQ�

HWNLOHúLPL� LOH� botlar YH\D� DUDPD� URERWODUÕ� DUDVÕQGD� D\UÕP� \DSÕOÕS� \DSÕOPD\DFD÷Õ�

NRQXVXQGD�KXNXNL�EHOLUVL]OLN�EXOXQGX÷X EHOLUWLOPLúWLU189. 

 

187 Rosati, s. 332. 
188 øQJ���XQLTXH�YLVLWRUV� 
189 .OREXþQtN��/���Ex post liability relief as a misguided approach to encouraging new online music 
services in Europe?, European Intellectual Property Review 2020, S. 7, s. 431-437. 
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Yönerge m. 17/IX ile üye devletlere, çevrimiçi LoHULN� SD\ODúÕP� KL]PHWL�

sa÷OD\ÕFÕODUÕ WDUDIÕQGDQ HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQD HULúLPLQ�HQJHOOHQPHVL�YH\D�

LOJLOL� LoHUL÷LQ� NDOGÕUÕOPDVÕ konusunda kullaQÕFÕODUOD� DQODúPD]OÕN \DúDQPDVÕ 

durumunda, KL]PHW�VD÷OD\ÕFÕODUÕQ�NXOODQÕFÕODUÕQD�HWNLQ�YH�KÕ]OÕ�ELU�úLNk\HW ve çözüm 

PHNDQL]PDVÕ VXQPDVÕQÕ� VD÷ODPD� \�N�PO�O�÷�� JHWLULOPLúWLU. %X� GR÷UXOWXGD�� hak 

sahiplerinin HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ NDOGÕUÕOPDVÕ� YH\D� EXQODUD HULúLPLQ�

engellenmesi için ROXúWXUDFDNODUÕ� talepleri gerekçelendirmeleri; çevrimiçi içerik 

SD\ODúÕP� KL]PHWL� sa÷OD\ÕFÕODUÕQÕQ ise hemen harekete geçerek talebi ivedilikle 

VRQXoODQGÕUPDODUÕ� JHUHNPHNWHGLU�� $\QÕ� IÕNUD� LOH�� �\H� GHYOHWlere alternatif çözüm 

\ROODUÕ� WHPLQ� HWPH� \�N�PO�O�÷�� JHWLULOPLú� ancak bu çözüm \ROODUÕQÕQ NXOODQÕFÕODUÕ 

XOXVDO� KXNXNXQ� VD÷ODGÕ÷Õ� NRUXPDGDQ� PDKUXP� EÕUDNPDPDVÕ� JHUHNWL÷LQLQ� DOWÕ�

oL]LOPLúWLU� 

3. Adil Bedel +DNNÕ 

Yönergenin ³Eser Sahipleri ve øFUDFÕODUÕQ� 6|]OHúPHlerde Adil 

Ücretlendirilmesi´�DGOÕ��o�QF��EDúOÕ÷Õ�DOWÕQGD, m. 18-���DUDVÕQGD� adil bedel, úHIIDIOÕN�

\�N�PO�O�÷��� s|]OHúPH� EHGHOLQLQ� HVHU� VDKLSOHUL� LOH� LFUDFÕ� VDQDWoÕODU OHKLQH� GH÷LúHQ�

úDUWODUD�X\DUODQPDVÕ, DQODúPD]OÕNODU�LoLQ�\HQL�ELU�o|]�P�PHNDQL]PDVÕ ve cayma KDNNÕ�

G�]HQOHQPLúWLU�  

Adil bedel düzenlemesi LOH� XODúÕOPD\D� oDOÕúDQ� DPDo�� HVHU� VDKLSOHUL ve 

LFUDFÕODUÕQ�NRQXPODUÕQÕ�V|]OHúPH müzakerelerinde güçlendirerek AB içerisinde adil bir 

pazar \HULQH�XODúmakWÕU190. %X�DPDo�GR÷UXOWXVXQGD��<önerge m. 18 ile adil bedel KDNNÕ�

 

190 Bkz.: Yönerge, dibaceler 72 ve 75. 
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G�]HQOHQPLúWLU�� <|QHUJH�m. 18/I ile üye GHYOHWOHUH�� HVHU� VDKLSOHUL� YH\D� LFUDFÕODUÕQ, 

P�QKDVÕU KDNODUÕQÕ� GHYUHWPHOHUL� YH\D� OLVDQV� vermeleri durumunda, adil bir ücret 

ND]DQPDODUÕQÕ VD÷ODma \�N�PO�O�÷��JHWLULOPLúWLU191. Yönerge m. 18/II X\DUÕQFD üye 

devletler, EX�\�N�PO�O�÷ü uygulaUNHQ� IDUNOÕ�PHNDQL]PDODU� NXOODQPDN�ve V|]OHúPH�

|]J�UO�÷�� LONHVL� YH� NDUúÕOÕNOÕ�PHQIDDWOHULQ� DGLO� GHQJHVLQL de gözetmek konuODUÕQda 

serbest EÕUDNÕOPÕúWÕU� Adil bedel NDYUDPÕQÕQ� WDQÕPODQPDPÕú� ROPDVÕ�� |÷UHWLGH 

HOHúWLULOPLúWLU192. 

<|QHUJH�P�����LOH�úHIIDIOÕN�\�N�PO�O�÷��G�]HQOHQPLúWLU193 ve m. 19/I ile üye 

devletlere, HVHU� VDKLSOHUL�YH� LFUDFÕODUÕQ, KDNODUÕQÕ�GHYUHWWLNOHUL�YH\D� OLVDQV�YHUGLNOHUL�

NLúilerden düzenli ve VHNW|U�NRúXOODUÕQD�X\JXQ�RODUDN \ÕOGD�en az bir kere olmak üzere, 

eser YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ� NXOODQÕPÕndan elde edilen gelir ve kendilerine 

|GHQHQ�NDUúÕOÕN�KDNNÕQGD J�QFHO��DPDFD�X\JXQ�YH�NDSVDPOÕ�ELOJL�DOPDODUÕQÕ�VD÷ODPDN 

NRQXVXQGD�\HQL�ELU�\�N�PO�O�N�JHWLULOPLúWLU� Yönerge m. 19/II ile lisans sahibinin alt 

lisans YHUPHVL�YH�ELOJLOHULQ� WDPDPÕQD�VDKLS�ROPDPDVÕ�GXUXPXQGD��HVHU� VDKLEL�YH\D�

LFUDFÕ�DOW�OLVDQV�VDKLELQLQ�NLPOL÷LQL�|÷UHQHELOHFHN�YH�EX�ELOJLOHUL�alt lisans sahibinden 

de talep edilebilecektir194. 

 

191 <|QHUJH�P�����,,�X\DUÕQFD�<|QHUJH�P���������1LVDQ������WDULKOL�YH���������(&�VD\ÕOÕ�%LOJLVD\DU�
ProgramlarÕ� <|QHUJHVL� NDSVDPÕQGD� ELOJLVD\DU� SURJUDPODUÕQÕQ� HVHU� VDKLSOHUL� EDNÕPÕQGDQ�
X\JXODQPD\DFDNWÕU� 
192 Hily, R. / Moscon, V.: Modernisation of the EU Copyright Rules: Position Statement of the Max 
Planck Institute for Innovation and Competition, Münih 2017, s. 89-92. Bu konuda Hilty/Moscon, 
uygun bedel (equitable remuneration) ve adil bedel (fair compansation) NDYUDPODUÕQÕQ� WDQÕPODQDUDN�
DUDGDNL� IDUNÕQ� RUWD\D� NRQPDVÕ� JHUHNWL÷L� J|U�ú�QGHGLU�� )LQDQVDO� V|]OHúPHOHU� oHUoHYHVLQGHNL�
NXOODQÕPODUGDQ� ND\QDNOÕ� WHODILOHU� LoLQ� uygun bedel, istisnalar oHUoHYHVLQGH�KDN� VDKLSOHULQLQ� X÷UDGÕ÷Õ�
]DUDUÕ�WHODIL�LoLQ�LVH�DGLO�EHGHO�NDYUDPODUÕ�NXOODQÕOPDNWDGÕU� 
193 <|QHUJH�P�� ���,� X\DUÕQFD�P�� ��� DNVLQH� V|]OHúPH� \DSÕODPD]� Pila, J. / Torremans, P.: European 
Intellectual Property Law, Oxford 2019, s. 340. 
194 Bu hüküm, ���ùXEDW������ WDULKOL�YH���������(8�VD\ÕOÕ�.ROHNWLI�+DN�<|QHWLPL�<|QHUJHVL m. 18 
NDSVDPÕQGD�HVHU�VDKLSOHULQLQ�KDNODUÕQÕQ�WRSOX�RODUDN�\|QHWLOGL÷L�GXUXPODUGD�X\JXODQPD\DFDNWÕU�o�QN��
<|QHUJH�P�����NDSVDPÕQGD�KDN�sahiplerine a\GÕQODQPD�KDNNÕ�WDQÕQPÕúWÕU� 
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Üye devletler, Yönerge m. 19/III X\DUÕQFD� úHIIDIOÕN� \�N�PO�O�÷�QGHQ�

kaynaklanan idari yükün, eser veya GL÷HU�NRUXPD�NRQXODUÕQGDQ HOGH�HGLOHQ�JHOLUH�NDUúÕ�

RUDQWÕVÕ]�ROPDVÕ�KDOLQGH��úHIIDIOÕN�\�N�PO�O�÷�Q�PDNXO�EHNOHQWL� LOH�VÕQÕUOÕ�ROaFD÷ÕQÕ 

öngörebilecektir. Yönerge m. 19/IV ile üye devletlerin, HVHU�YH\D�LFUDFÕQÕQ�NDWNÕVÕQÕQ�

eser ve GL÷HU� NRUXPD� NRQXODUÕ� EDNÕPÕQGDQ� |QHPOL� ROPDGÕ÷Õ� GXUXPODUGD� eser veya 

LFUDFÕ�<|QHUJH�P�����NDSVDPÕQGDNL�KDNODUÕQÕ kullanPDN�LoLQ�ELOJL\H�LKWL\DFÕ�ROGX÷XQX�

NDQÕWODPDGÕ÷Õ� V�UHFH�� �\H� GHYOHWOHU� úHIIDIOÕN� \�N�PO�O�÷�� GR÷PD\DFD÷ÕQÕ�

G�]HQOH\HELOHFH÷L�EHOLUWLOPLúWLU� Yönerge m. 20 ile s|]OHúPH�EHGHOLQLQ�RUDQWÕVÕ]�ELU�

úHNLOGH�G�ú�N�NDOGÕ÷Õ�durumlarda HVHU�VDKLSOHUL�LOH�LFUDFÕ�VDQDWoÕODUD�adil bedel ödeme 

\�N�PO�O�÷� G�]HQOHQPLúWLU195�� %X� PDGGH� X\DUÕQFD üye devletler, V|]OHúPHOHULQ�

GH÷LúHQ�úDUWODUD�X\DUODQarak hak sahiplerinin adil bir pay alabilecek bir mekanizma 

temin etmekle yükümlüdür196.  

Yönerge m. 21 NDSVDPÕQGD��\H�GHYOHWOHUH�DOWHUQDWLI�o|]�P�PHNDQL]PDODUÕQD�

LOLúNLQ� \HQL� ELU� \�N�PO�O�N� JHWLULOPLúWLU�� %X� PDGGH� NDSVDPÕQGD� �\H� GHYOHWOHU��

Yönerge m. 19 ve 20 NDSVDPÕQGD� RUWD\D� oÕNDELOHFHN� X\XúPD]OÕNODUÕQ� o|]�P�� LoLQ 

ihtiyari nitelikte mekanizmDODU�VD÷OD\DFDNWÕU�YH HVHU�VDKLSOHUL�YH�LFUDFÕODUÕ temsil eden 

NXUXOXúODUÕQ� GD� KDN� VDKLSOHULQLQ� WDOHEL� �]HULQH� EX� W�U� SURVHG�UOHUL� EDúODWDELOPHVLQL�

VD÷OD\DFDNWÕU197. 

Yönerge m. 22 LOH�FD\PD�KDNNÕ�|QJ|U�OP�úW�U��<|QHUJH�P�����,�X\DUÕQFD��ye 

devletler, eser sDKLEL�YH\D�LFUDFÕQÕQ�KDNODUÕQÕ�GHYUHWPLú�YH\D�LQKLVDUL�OLVDQV VD÷ODPÕú�

 

195 <|QHUJH�P�����,�X\DUÕQFD�P�����DNVLQH�V|]OHúPH�\DSÕODPD]� 
196 Bu hüküm, ���ùXEDW������WDULKOL�YH���������(8�VD\ÕOÕ�.ROHNWLI�+DN�<|QHWLPL�<|QHUJHVL m. 3(a) ve 
�E��EDNÕPÕQGDQ�X\JXODQPD\DFDNWÕU� 
197 <|QHUJH�P�����,�X\DUÕQFD�P�����DNVLQH�V|]OHúPH�\DSÕODPD]� 
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ROGX÷X�GXUXPODUGD��\HQL�KDN�VDKLEL�YH\D�OLVDQV�VDKLELQLQ�EX�ILNUL��U�Q��NXOODQPÕ\RU�

ROPDVÕ�NRúXOX\OD�eser sahibi YH\D�LFUDFÕQÕQ V|]OHúPHGHQ�FD\PDVÕQD�imkân WDQÕPDNOD�

\�N�PO�� WXWXOPXúWXU. Yönerge m. 22/II ile üye devletlerin FD\PD� KDNNÕQÕ� IDUNOÕ 

sektörel özellikleri, IDUNOÕ� HVHUler veya icra türlerini, birden fazla NLúLQLQ meydana 

geWLUGL÷L eserleU� EDNÕPÕQGDQ ELUH\VHO� NDWNÕODUÕQ� |QHPLQL� YHya FD\PD� KDNNÕQÕQ� eser 

sahipleri YH� LFUDFÕODUÕQ� PHúUX�menfaatlerini QH� \|QGH� HWNLOH\HFH÷LQL� dikkate alarak 

düzenlemesi P�PN�Q� NÕOÕQPÕúWÕU. $\QÕ� ]DPDQGD� �\H� GHYOHWOHU�� FD\PD� KDNNÕ�

EDNÕPÕQGDQ�V�UH�VÕQÕUODPDVÕ�JHWLUHELOHFHN��ELUGHQ�ID]OD�HVHU�VDKLEL�YH\D�LFUDFÕ�EXOXQDQ�

HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕ FD\PD�KDNNÕ�GÕúÕQGD�WXWDELOHFHN�YH�OLVDQVÕQ�LQKLVDUL�

QLWHOL÷LQL�VRQD�HUGLUPHVLQL�VD÷OD\DELOHFHNWLU�  

Yönerge m. 22/III ile cD\PD�KDNNÕQÕQ devir LúOHPL�veya lisans verilmesinden 

makul bir V�UH�VRQUDVÕQGD NXOODQÕODELOHFH÷L�YH eser sahibi veya icraFÕQÕQ�FD\PD�KDNNÕQÕ�

NXOODQPDGDQ�|QFH�PXKDWDEÕQD�ELOGLULPGH�EXOXQDUDN�V|]�NRQXVX KDNODUÕQ�NXOODQÕOPDVÕ�

için mehil WDQÕPDVÕ�JHUHNOLOL÷L�|QJ|U�OP�úW�U198��<|QHUJH�P�����,9�X\DUÕQFD�H÷HU�HVHU�

YH\D�ILNUL��U�Q�Q�NXOODQÕOPDPDVÕQÕQ�VHEHEL�büyük ölçüde eser sahibi veya icracÕQÕQ�

G�]HOWPHVL�JHUHNHQ�NRúXOODUGDQ ND\QDNODQÕ\RU�LVH�FD\PD�KDNNÕ NXOODQÕODPD\DFDNWÕU��

Son olarak, Yönerge m. 22/V hükmünce cayma KDNNÕ� DNVLQH� V|]OHúPHOHr \DOQÕ]FD�

WRSOX�SD]DUOÕN�V|]OHúPHOHUL�EDNÕPÕQGDQ�JHoHUOL�VD\ÕODFDNWÕU. 

 

  

 

198 <|QHUJH�P�����,,�X\DUÕQFD�<|QHUJH�P���������1LVDQ������WDULKOL�YH���������(&�VD\ÕOÕ�%LOJLVD\DU�
3URJUDPODUÕ� <|QHUJHVL� NDSVDPÕQGD� ELOJLVD\DU� SURJUDPODUÕQÕQ� HVHU� VDKLSOHUL� EDNÕPÕQGDQ�
X\JXODQPD\DFDNWÕU� 
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ÜÇÜNCÜ BÖLÜM 

Yönerge ile Getirilen Yeni øVWLVQDODUÕQ 'H÷HUOHQGLULOPHVL 

I. Eser ve DL÷HU�Koruma KRQXODUÕQÕQ 0HWLQ�YH�9HUL�0DGHQFLOL÷LQGH�
.XOODQÕPÕ 

<|QHUJH�P���� LOH�\DOQÕ]FD� DUDúWÕUPD�NXUXOXúODUÕ� YH�N�OW�UHO�PLUDV�NXUXPODUÕ�

lehine, aktarma KDNNÕ199 YH� oR÷DOWPD� KDNNÕ� �]HULQGH200 yeni ve zorunlu bir istisna 

WDQÕQPÕúWÕU�� ³$UDúWÕUPD� NXUXOXúX´� NDYUDPÕ�� <|QHUJH� P�� ��,� LOH� üniversiteler, 

k�W�SKDQHOHU��DUDúWÕUPD�HQVWLW�leri YH\D�ELULQFLO�DPDFÕ�ELOLPVHO�DUDúWÕUPD�\DSPDN�YH\D�

ELOLPVHO�DUDúWÕUPD\Õ�GD�LoHUHQ�H÷LWLP�IDDOL\HWOHUL�\�U�WPHN�olan KHUKDQJL�ELU�NXUXOXú 

úHNOLQGH WDQÕPODQPÕúWÕU��$\QÕ�PDGGH�X\DUÕQFD�DUDúWÕUPD�NXUXOXúX�ROPDQÕQ�úDUWODUÕ, kâr 

DPDFÕ�J�WPH\HQ�YH\D�HOGH�HGLOHQ�NkUÕQ�E�W�Q�Q��ELOLPVHO�oDOÕúPDODUÕnda kullanmak 

ve $%��\HVL� GHYOHWOHUGHQ�ELUL� WDUDIÕQGDQ�NDEXO�J|UP�ú�YH�NDPX�PHQIDDWL�PLV\RQX�

oHUoHYHVLQGH� |QFHOLNOL� DPDFÕ� ELOLPVHO� DUDúWÕUPD� oDOÕúPDODUÕ� RODQ� NXUXOXúODU� YH\D�

ELOLPVHO� DUDúWÕUPD� oDOÕúPDODUÕQÕQ� \�U�W�OPHVLQL GH� NDSVD\DFDN� úHNLOGH� |÷UHWLP�

faaliyetleri yürütPHN�RODUDN�EHOLUOHQPLúWLU�  

%LU� WHúHEE�V�Q, DUDúWÕUPD� NXUXOXúX� �]HULQGH� EHOLUOH\LFL� HWNLVL� EXOXQGX÷X� YH�

DUDúWÕUPDQÕQ�VRQXoODUÕQGDQ�D\UÕFDOÕNOÕ�RODUDN�ID\GDODQDELOGL÷L�GXUXPODU��<|QHUJH�P��

��,� LOH� DoÕNoD� LVWLVQD� NDSVDPÕ� GÕúÕQGD� EÕUDNÕOPÕúWÕU�� gUQH÷LQ�� DUDúWÕUPD� NXUXPXQX�

IRQOD\DQ� |]HO� ELU� úLUNHWLQ� DUDúWÕUPD� VRQXoODUÕQD� KHUNHVWHQ� |QFH� HULúHELOPH� KDNNÕ�

mevcutsa; bahsi geçen DUDúWÕUPD�NXUXPX��söz konusu DUDúWÕUPD�IDDOL\HWL�NDSVDPÕQGD�

PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕQGDQ�ID\GDODQDPD\DFDNWÕU�� 

 

199 øQJ���right to extraction; AWHú��9HUL�7DEDQÕ�� s. 78. 
200 <|QHUJH�P����NDSVDPÕQGD��EX�LVWLVQD�VD\ÕODQ�PDGGHOHU�LOH�GH÷HUOHQGLULOPHOLGLU��11 Mart 1996 tarihli 
YH������(&�6D\ÕOÕ�9HUL�7DEDQÕ�<|QHUJHVL m. 5(a) ve m. 7/I; ���0D\ÕV������WDULKOL�YH���������(& VD\ÕOÕ�
Bilgi Toplumu Yönergesi m. 2 ve 17 Nisan 2019 tarihli ���������6D\ÕOÕ�<|QHUJe m. 15/I. 
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<|QHUJH� P�� �� LOH� JHWLULOHQ� LVWLVQDGDQ� \DOQÕ]FD� DUDúWÕUPD� NXUXOXúODUÕ� GH÷LO��

N�OW�UHO�PLUDV�NXUXPODUÕ�GD�\DUDUODQDELOLU��<|QHUJH¶QLQ�����dibacesinde, bu kurumlarla 

LOLúL÷L� EXOXQDQ� NLúLOHUin ilgili veriye hukuka uygun olarak eULúPH� \HWNLOHUL� ROPDVÕ�

NRúXOX\OD� PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕQGDQ�\DUDUODQDELOHFHNOHUL�EHOLUWLOPLúWLU� 

0HWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕ��<|QHUJHQLQ����PDGGHVL�LOH�ELUWDNÕP�úDUWODUD�

ED÷ODQPÕúWÕU��<|QHUJH�P�� ��,� LOH��PHWLQ� YH� YHUL\H� VD÷ODQDQ� HULúLmin hukuka uygun 

ROPDVÕ�úDUW�NRúXOPXúWXU��<|QHUJH¶QLQ�����GLEDFHVL�X\DUÕQFD��KDN�VDKLELQLQ�DoÕN�HULúLP�

SROLWLNDVÕ�EHQLPVHPLú�ROPDVÕ��çevrimiçi �FUHWVL]�RODUDN�VXQXODQ�LoHUL÷H�HULúLOPHVL�YH\D�

KDN� VDKLEL� LOH� DUDúWÕUPD� NXUXOXúX� YH\D� N�OW�UHO� PLUDV� NXUXPX� DUDVÕQGD� V|]OHúPH�

EXOXQPDVÕ� KDOLQGH� KXNXND� X\JXQ� HULúLP� úDUWÕ� VD÷ODQPÕú� RODFDNWÕU�� <|QHUJH� LOH�

öngörülen úDUWODUGDQ�LNLQFLVL��P����,,�LOH�JHWLULOPLú�ROXS�YHULQLQ�PXKDID]D�HGLOPHVLQH�

LOLúNLQGLU��%X�úDUWODU��YHULQLQ�uygun düzeyde güvenlik |QOHPOHUL�DOÕQDUDN�GHSRODQPDVÕ 

ve DUDúWÕUPD� VRQXoODUÕQÕQ� GR÷UXODQPDVÕ� da dahil olmak üzere ELOLPVHO� DUDúWÕUPD�

amaoODUOD�VÕQÕUOÕ�olacak úHNLOGH�PXKDID]D�HGLOPHVLGLU�� 

MHWLQ� YH� YHUL� PDGHQFLOHUL� WDUDIÕQGDQ� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕ�

NXOODQÕOmakta olan hak VDKLSOHUL��<|QHUJH�P����,,,�X\DUÕQFD�PHWLQ�YH�YHUL\L�NRUXPDN�

LoLQ�RUDQWÕOÕ�|Oo�\��DúPDPDN�ND\GÕ\OD�|QOHP�DODELOHFHNWLU��Hak sahiplerine ait veri 

WDEDQODUÕ�YH\D�sistemlerinin \�NVHN�VD\ÕGD�HULúLP�WDOHEL�DOPDVÕ��EX�YHUL� WDEDQODUÕ�YH�

VLVWHPOHULQ� E�W�QO�÷�Q�Q� YH� J�YHQOL÷LQLQ� VD÷ODQPDVÕ� NDUúÕVÕQGD� ELU� WHKGLW�

ROXúWXUDELOHFH÷L�� <|QHUJH¶QLQ� ���� GLEDFHVLQGH� EHOLUWLOPLúWLU. Bu nedenle, hak 

VDKLSOHULQLQ� NXOODQÕFÕ� GR÷UXODPDVÕ�� ,3� DGUHVL� GR÷UXODPDVÕ� da dahil olmak üzere, 

\DOQÕ]FD� YHULye hukuka uygun HULúLPL� RODQ� NLúLOHUin HULúHELOPHVLQL� VD÷ODPD� KDNNÕ�
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EXOXQPDNWDGÕU201. Bu önlemlerin ULVNOH�RUDQWÕOÕ�ROPDVÕ, sistem E�W�QO�÷��YH�J�YHQOL÷L 

için gerekOL� VÕQÕUÕ� DúPDPDVÕ YH� LVWLVQDQÕQ� HWNLQ� ELU� úHNLOGH� X\JXODQPDVÕQÕ�

engellememesi gerekmektedir. <|QHUJH�P����X\DUÕQFD��ELOLPVHO�DPDoOÕ�PHWLQ�YH�YHUL�

PDGHQFLOL÷L� LVWLVQDVÕ� NDSVDPÕQGDNL� NXOODQÕPODU� LOH� LOJLOL� RODUDN� KDN� VDKLSOHULQH�

tazminat verilmeyecektir202. 

<|QHUJH� P�� �� LOH�� ELOLPVHO� DPDoOÕ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� LVWLVQDVÕQGDQ�

\DUDUODQDPD\DQ�NLúLOHU�EDNÕPÕQGDQ�LNLQFL�ELU�]RUXQOX�LVWLVQD�JHWLULOPLúWLU��%X�PDGGH�

LOH�� PHWLQ� YH� YHUL� PDGHQFLOL÷L� WHNQLNOHULQLQ� |]HO� NXUXOXúODU� YH� NDPX� NXUXOXúODUÕ�

WDUDIÕQGDQ� NXOODQÕOPDVÕ� NRQXVXQGDNL� KXNXNL� EHOLUVL]OL÷LQ� JLGHULOPHVL� YH� KDN�

VDKLSOHULQH��<|QHUJH�P����NDSVDPÕQD�JLUPH\HQ�NXOODQÕPODU�LoLQ�OLVDQV�verme yetkisi 

WDQÕQPDVÕ� DPDoODQPÕúWÕU203�� *HQHO� PHWLQ� YH� YHUL� PDGHQFLOL÷L� LVWLVQDVÕQÕQ� NDSVDPÕ��

\DOQÕ]FD� V|]� NRQXVX� HVHU� YH\D� LoHUL÷LQ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� DPDFÕ\OD�

NXOODQÕPÕQÕQ�HVHU�VDKLEL� WDUDIÕQGDQ�DoÕNoD�VDNOÕ� WXWPDGÕ÷Õ�KDOOHU� LOH�VÕQÕUODQGÕUÕODUDN 

aktarma KDNNÕ� YH� oR÷DOWPD� KDNNÕ204 �]HULQGH� WDQÕQPÕúWÕU�� %X� PDGGH� NDSVDPÕQGD��

\DSÕODQ�oR÷DOWPDODUÕQ PHWLQ�YH�YHUL�PDGHQFLOL÷L�DPDoODUÕ�LoLQ�JHUHNOL�ROGX÷X�V�UHFH�

muhafaza edilmesine de L]LQ�YHULOPLúWLU� 

Yönerge m. 4/I ile, bu istisnadan \DUDUODQDELOPHN�LoLQ�PHWLQ�YH�YHUL\H�VD÷ODQDQ�

HULúLPLQ�KXNXND�X\JXQ�ROPDVÕ�úDUW�NRúXOPXúWXU��%X�ED÷ODPGD��HVHU�YH GL÷HU�NRUXPD�

 

201 Bkz.: Yönerge, dibace 16. 
202 Bkz.: Yönerge, dibace 17. 
203 Bkz. Yönerge, dibace 18.  
204 <|QHUJH�P����NDSVDPÕQGD��EX�LVWLVQD��VD\ÕODQ�PDGGHOHU�LOH�GH÷HUOHQGLULOPHOLGLU��11 Mart 1996 tarihli 
YH������(&�6D\ÕOÕ�9HUL�7DEDQÕ�<|QHUJHVL m. 5(a) ve m. 7/I; ���0D\ÕV������WDULKOL�YH���������(& VD\ÕOÕ�
Bilgi Toplumu Yönergesi m. 2, 23 Nisan 2009 tarihli YH���������(&� VD\ÕOÕ�%LOJLVD\DU� 3URJUDPODUÕ�
Yönergesi m. 4/I(a) ile (b) ve 17 Nisan 2019 tarihli ���������6D\ÕOÕ�<|QHUJe m. 15�,��*|U�OG�÷���]HUH��
<|QHUJH� P�� �� LOH�� P�� �¶WH� ]LNUHGLOPH\HQ� ��� 1LVDQ� ����� WDULKOL� YH� ��������(&� VD\ÕOÕ� %LOJLVD\DU�
3URJUDPODUÕ�Yönergesi m. 4/I(a) ile �E��LoLQ�GH�LVWLVQD�WDQÕQPÕúWÕU� 
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NRQXODUÕQÕQ� sahiplerine P�� ��,,,� LOH� KDNODUÕQÕ� VDNOÕ� WXWPD� LPNkQÕ� WDQÕQPÕúWÕU��

Belirtilmelidir ki, Yönerge ile getirilen yeni istLVQDODU� DUDVÕQGDQ� \DOQÕ]FD� P�� �� LOH�

JHWLULOHQ� JHQHO� PHWLQ� YH� YHUL� PDGHQFLOL÷L� LVWLVQDVÕQÕQ DNVLQH� \DSÕODQ� V|]OHúPHOHU�

JHoHUOLGLU�� <|QHUJH� P�� ��,,,¶WHQ� ID\GDODQPDN� LVWH\HQ� KDN� VDKLEL�� PHWLQ� YH� YHUL�

PDGHQFLOL÷L�EDNÕPÕQGDQ�KDNODUÕQÕ�DoÕN��X\JXQ�YH�ELOJLVD\DUFa okunur205 úHNLOGH�VDNOÕ�

WXWPDN� ]RUXQGDGÕU��gUQH÷LQ� KDN� VDKLEL�� çevrimiçi �FUHWVL]� RODUDN� NDPX\D� VXQGX÷X�

LoHUL÷H�LOLúNLQ�PHWLQ�YH�YHUL�PDGHQFLOL÷L�NDSVDPÕQGDNL�KDNODUÕQÕ�meta data yöntemi 

YH\D�LQWHUQHW�VLWHVLQLQ�NXOODQÕP�úDUWQDPHVL206 LOH�VDNOÕ�WXWDUVD��|]Hl sektör veya kamu 

VHNW|U�QGHNL� úLUNHWOHULQ� EX� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕ üzerinde metin ve veri 

PDGHQFLOL÷L�LVWLVQDVÕQGDQ�ID\GDODQPDODUÕ�P�PN�Q�ROPD\DFDNWÕU��<|QHUJH�P����,9�LOH��

EX� LVWLVQDQÕQ� <|QHUJH� P�� �� LOH� WDQÕQDQ� ELOLPVHO� DPDoOÕ� PHWLQ� YH� YHUL� PDGHQFLOL÷L�

LVWLVQDVÕ� �]HULQGH� HWNL� GR÷XUPD\DFD÷Õ� DoÕNOÕ÷D� NDYXúWXUXOPXúWXU�� %X� GR÷UXOWXGD��

<|QHUJH�P���¶�Q�<|QHUJH�P���¶H�NÕ\DVODQGÕ÷Õ�]DPDQ��|]HO�K�N�P�QLWHOL÷LQGH�ROGX÷X�

söylenilebilir. 

A. g÷UHWLGHNL�EOHúWLULOHULQ�DH÷HUOHQGLULOPHVL 

Yönerge ile getirilen iki meWLQ� YH� YHUL�PDGHQFLOL÷L� LVWLVQDVÕ�� $%¶GH� KXNXNL�

NHVLQOLN�VD÷ODQPDVÕ�EDNÕPÕQGDQ�ID\GDOÕ�ROPDVÕQD�UD÷PHQ�ELUWDNÕP�KXNXNL�VRUXQODUÕ�GD�

EHUDEHULQGH�JHWLUPLúWLU��<|QHUJH�P����YH���LOH�JHWLULOHQ�LNL�LVWLVQDQÕQ�ROXPOX�HWNLOHUL��

|÷UHWLGH�� PHWLQ� YH� YHUL� PDGHQFLOL÷L faaliyetleri DoÕVÕQGDQ� KXNXNL� |QJ|U�OHELOLUOLN�

VD÷ODQPDVÕ�� EX� IDDOL\HWOHULQ� KHU� GXUXPGD� WHOLI� KDNODUÕ� YH\D� ED÷ODQWÕOÕ� KDN� LKODOL�

ROXúWXUPD\DFD÷Õ konusunda DoÕNOÕN� JHWLULOPHVL� YH� ED]Õ� NRS\DODUÕQ� JHoLFL� oR÷DOWPD�

 

205 øQJ��PDFKLQH-readable. 
206 Bkz. Yönerge, dibace 18. 
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veya bilimsel DPDoOÕ�oR÷DOWPD�RODUDN����0D\ÕV �����WDULKOL�YH���������(&�VD\ÕOÕ�%LOJL�

7RSOXPX� <|QHUJHVL� P�� ��,� YH� ��,,,�D� LVWLVQDODUÕ� DOWÕQGD� GH÷HUOHQGLULOHFH÷LQLQ�

belirtilmesi olarak VD\ÕOPÕúWÕU207�� øVWLVQDODUÕQ� KXNXNL� G�]OHPGHNL� ROXPOX� HWNLOHULQH�

UD÷PHQ��|÷UHWLGH�KHU�LNL�PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕQD�LOLúNLQ�ROXPVX]�HOHúWLULler 

GH�EXOXQPDNWDGÕU� 2OXPVX]�HOHúWLULOHU��<|QHUJH�P����EDNÕPÕQGDQ�LVWLVQD�NDSVDPÕQÕQ�

LVWLVQDGDQ�ID\GDODQDQ�NLúLOHU�EDNÕPÕQGDQ�GDU�ROPDVÕ ve LVWLVQDQÕQ�KXNXND�X\JXQ�HULúLP�

NRúXOXQD�ED÷ODQPÕú�ROPDVÕ��<|QHUJH�P����EDNÕPÕQGDQ�LVH�KDN�VDKLSOHULQH�KDNODUÕQÕ�

VDNOÕ�WXWPD�LPNkQÕ� WDQÕQPÕú�ROPDVÕ�YH�KDNODUÕ�X\JXQ�úHNLOGH�VDNOÕ�WXWPD�\|QWHPleri 

NRQXVXQGD�KXNXNL�NHVLQOLN�EXOXQPDPDVÕGÕU� %X�E|O�P�� HOHúWLULOHULQ� DoÕNODQPDVÕ�YH�

GH÷HUOHQGLULOPHVLQH�D\UÕOPÕúWÕU� 

1. Eser ve 'L÷HU�.RUXPD�.RQXODUÕQÕQ Bilimsel Amaçla 

0HWLQ�YH�9HUL�0DGHQFLOL÷LQGH�.XOODQÕPÕ 

g÷UHWLGH�PHWLQ�YH�YHUL�PDGHQFLOL÷LQH�JHWLULOHQ�HOHúWLULOHUGHQ�LONL��Yönerge m. 

3 ile VD\ÕODQ�NRúXOODUÕQ�PHWLQ�YH�YHUL�PDGHQFLOL÷L�X\JXODPDODUÕ� EDNÕPÕQGDQ�dar bir 

istisna aODQÕ� EÕUDNPDVÕGÕU. %LOLPVHO� DPDoOD�PHWLQ� YH� YHUL�PDGHQFLOL÷LQL� G�]HQOH\HQ�

Yönerge m. 3¶�Q� \DOQÕ]FD� DUDúWÕUPD� NXUXOXúODUÕ� YH� N�OW�UHO�PLUDV� NXUXPODUÕ� OHKLQH�

istisna WDQÕPDVÕ�ile EX�LVWLVQD\Õ�DUDúWÕUPD�DPDFÕ\OD�VÕQÕUOÕ�WXWPDVÕ�sebebiyle |÷UHWLGHNL�

birçok yazar, istisna NDSVDPÕQÕQ�\HWHULQFH�JHQLú�ROPDGÕ÷Õ�kanaatindedir208. Bu konuda 

Rosati¶QLQ� J|U�ú�� ELOLPVHO� DPDoOÕ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕQGD�

 

207 Strowel/Ducato (AI & TDM), s. 302. 
208 Ducato, R. / Strowel A.: Limitations to Text and Data Mining and Consumer Empowerment: Making 
the Case for a 5LJKW� WR� ³0DFKLQH� /HJLELOLW\´� CRIDES Working Paper Series, 2018, s. 16; 
Strowel/Ducato (AI & TDM), s. 303. Ferri, F.:  The dark side(s) of the EU Directive on copyright and 
related rights in the Digital Single Market, China-EU Law Journal, 2021, S. 7, s. 30; Quintais, J.: The 
New Copyright in the Digital Single Market Directive: A Critical Look, European Intellectual Property 
Review 2020, S. 28, s. 8. 
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\DOQÕ]FD�ELOLPVHO�DUDúWÕUPD�NXUXPODUÕQÕQ�\HU�DOPDGÕ÷Õ�YH�ELOLPVHO�DUDúWÕUPDODUGD�\HU�

alan IDUNOÕ�SD\GDúODUÕQ�GD�Yönerge m. 3 LOH�WDQÕQDQ LVWLVQDGDQ�ID\GDODQPDVÕ�JHUHNWL÷L�

yönündedir209. *HLJHU�)URVLR�%XOD\HQNR¶\D� J|UH�� LVWLVQDQÕQ� GDU� NDSVDPÕ� VWDUW-up 

úLUNHWOHU� YH\D� ELUH\VHO� DUDúWÕUPDFÕODUÕQ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕ�

EDNÕPÕQGDQ HQJHO�WHúNLO�etmesi, piyasa RGDNOÕ ELU�DoÕGDQ�EDNÕOGÕ÷ÕQGD�DU]X�HGLOPH\HQ�

ELU� VRQXFD� \RO� DoPDNWDGÕU210. %X� GR÷UXOWXGD� Strowel/Ducato, üniversitelerin idari 

amaçlar gibi akademik araúWÕUPD�GÕúÕQGD�NDODQ�GL÷HU�NXUXPVDO�DPDoODUOD�EX�LVWLVQDGDQ�

ID\GDODQDPD\DFD÷ÕQÕ�YH�NDGURVX]�DUDúWÕUPDFÕODU�YH\D�JD]HWHFLOHU�JLEL�NDPX�\DUDUÕ�LoLQ�

oDOÕúDQ�NLúLOHULQ�NDSVDP�GÕúÕQGD�NDOGÕ÷ÕQÕ�EHOLUWHUHN�LVWLVQD�NDSVDPÕQÕQ�\HWHULQFH�JHQLú�

ROPDGÕ÷ÕQÕ� VDYXQPaktaGÕU211. 0DUJRQL�.UHWVFKPHU¶LQ� J|U�ú�� LVH� LVWLVQDQÕQ� GDU�

NDSVDPÕ� VHEHEL\OH� $%¶GHNL� úLUNHWOHULQ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� DODQÕQGD� N�UHVHO�

SL\DVDODUGD� UHNDEHW� HWPH�\HWLVLQLQ� NÕVÕWODQGÕ÷Õ� \|Q�QGHGLU212. %L]�|÷UHWLGHNL� EDVNÕQ�

J|U�úH NDWÕOPDNWD\Õ]��]LUD� WLFDUL�DPDoOÕ�PHWLQ�YH�YHUL�PDGHQFLOL÷LQLQ�<|QHUJH�P����

NDSVDPÕ� GÕúÕQGD� EÕUDNÕOPDVÕ�� KHP� |]HO� VHNW|U� LOH� NDPX� VHNW|U�� RUWDNOÕ÷ÕQÕ� LoHUHQ�

DUDúWÕUPD�YH�JHOLúWLUPH�oDOÕúPDODUÕ��]HULQGH�KHP�GH�ELOLPVHO�DUDúWÕUPD�NXUXPODUÕQÕQ�

\HU�DOPDGÕ÷Õ�SURMHOHU�EDNÕPÕQGDQ��ELUH\VHO�DUDúWÕUPDFÕODU�YH�VWDUW-XS�úLUNHWOHU��]HULQGH�

 

209 Rosati, E.: An EU Text and Data Mining Exception for the Few: Would it Make Sense? Journal of 
Intellectual Property Law & Practice 2018, S. 6, s. 429 (TDM for the Few). %X�NRQXGD�5RVDWL¶\H�J|UH��
ELOLPVHO�DUDúWÕUPDQÕQ�VRQXFXQGD�NDU�HOGH�HWPH�DPDFÕ�WDúÕQPDVÕ�ROJXVX�WHN�EDúÕQD�|QHP�WDúÕPDPDNWDGÕU��
Rosati, s. 43. .DUúÕ� J|U�ú�� 6WDPDWRXGL�� ø�� �� 7RUUHPDQV�� 3��� (8� &opyright Law - A Commentary, 
Massachusetts 2021. 
210 Geiger, C. / Frosio, G. / Bulayenko, O.: Text and Data Mining in the Proposed Copyright Reform: 
Making the EU Ready for an Age of Big Data? Legal Analysis and Policy Recommendations, Max 
Planck Institute for Innovation and Competition, Münih 2018, s. 834. 
211 Strowel/Ducato (AI & TDM), s. 303��%HQ]HU�*|U�ú��Hilty, R. / Richter, H.: Position Statement of 
the Max Planck Institute for Innovation and Competition on the Proposed Modernisation of European 
Copyright Rules Part B Exceptions and Limitations (Art. 3 - Text and Data Mining), Max Planck 
Institute for Innovation & Competition Research Paper 2017, S. 17-2, s. 3. 
212 Margoni, T., / Kretschmer, M.: A Deeper Look into the EU Text and Data Mining Exceptions: 
Harmonisation, Data Ownership and the Future of Technology, CREATe Working Paper 2021, S. 7, s. 
24. 
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ROXPVX]� ELU� HWNL� GR÷XUDFDNWÕU�� Her ne kadar Margoni/.UHWVFKPHU¶LQ� küresel 

SL\DVDODUGDNL�UHNDEHWH�LOLúNLQ�yorumuna NDWÕOVDN�GD�PHWLQ�YH�YHUL�PDGHQFLOHUL�LOH�WHOLI�

KDNNÕ� VDKLSOHUL� DUDVÕQGDNL� GHQJHQLQ� J|]HWLOPHVL� JHUHNOLOL÷L G�ú�Q�OG�÷�� ]DPDQ��

J�QFHO� WHOLI�KDNNÕ�G�]OHPLQGH küresel piyasalardaki rekabetin WHOLI�KDNODUÕQÕQ�|Q�QH�

geçecek nitelikte ELU�oÕNDU�ROPDGÕ÷Õ kanaatindeyiz. 

<|QHUJH�P����EDNÕPÕQGDQ�|÷UHWLGH�HOHúWLULOHQ�ELU�GL÷HU�NRQX��LVWLVQDQÕQ�hukuka 

X\JXQ�HULúLP�NRúXOXQD�ED÷ODQPÕú�ROPDVÕGÕU��%X�NRúXO� oHUoHYHVLQGH, hukuka uygun 

HULúLP� NDSVDPÕQD� JLUHQ� GXUXPODUGDQ� ED]ÕODUÕ�� KDN� VDKLELQLQ� DoÕN� HULúLP� SROLWLNDVÕ�

EHQLPVHPLú� ROPDVÕ�� çevrimiçi �FUHWVL]� RODUDN� VXQXODQ� LoHUL÷H� HULúLOPHVL� YH\D� KDN�

VDKLEL� LOH� DUDúWÕUPD� NXUXOXúX� YH\D� N�OW�UHO� PLUDV� NXUXPX� DUDVÕQGD� V|]OHúPH�

EXOXQPDVÕGÕU213. +XNXND�HULúLP�NRúXOXQXQ� WHPHOLQGH��\D\ÕQFÕODUÕQ içerik üzerindeki 

KDNODUÕ� LOH� �QLYHUVLWHOHU� YH� DUDúWÕUPD� NXUXOXúODUÕQGDQ� HOGH� HWWLNOHUL� JHOLUL� NRUXPD 

G�ú�QFHVL� EXOXQPDNWDGÕU214. g÷UHWLGH� 6WURZHO�'XFDWR, KXNXND� X\JXQ� HULúLP�

NRúXOXQXQ PHWLQ� YH� YHUL� PDGHQFLOL÷L� IDDOL\HWL� |QFHVLQGH� VD÷ODQPDVÕ� JHUHNWL÷LQL 

beOLUWPLú� YH bu LVWLVQDQÕQ, LoHUL÷H� HULúLP� VD÷ODQPDVÕ LoLQ� WDVDUODQPÕú� ELU� DUDo�

olmaGÕ÷ÕQÕQ� DOWÕ oL]PLúWLU215. %X� ED÷ODPGD� 6WURZHO�'XFDWR�� düzenlemenin ücretli 

abonelikler için bütçesi bulunmayan DUDúWÕUPD�NXUXOXúODUÕ�YH�N�OW�UHO�PLUDV�NXUXPODUÕ 

EDNÕPÕQGDQ� \HWHUVL]� ROGX÷X ve çevrimiçi sunulan ND\QDNODUÕQ� ücretsiz olup 

 

213 Bkz.: Yönerge, dibace 14. 
214 AB Komisyonu: Commission Staff Working Document Impact Assessment on the Modernisation of 
EU Copyright Rules accompanying the Document Proposal for a Directive of the European Parliament 
and of the Council on Copyright in the Digital Single Market And Proposal for a Regulation of the 
European Parliament and of the Council Laying Down Rules on the Exercise of Copyright and Related 
Rights Applicable to Certain Online Transmissions of Broadcasting Organisations and Retransmissions 
of Television and Radio Programmes, 2016, s. 114. (https://eur-
lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-
01aa75ed71a1.0001.02/DOC_1&format=PDF, (ULúLP�7DULKL������������� 
215 Strowel/Ducato (AI & TDM), s. 306. 

https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
https://eur-lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-01aa75ed71a1.0001.02/DOC_1&format=PDF
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ROPDGÕ÷ÕQÕn anlaúÕOPDVÕQÕQ�]RU�ROGX÷X�J|U�ú�QGHGLU216. &DUUROO¶D�J|UH��PHWLQ�YH�YHUL�

PDGHQFLOL÷L�DQDOL]LQLQ�oÕNWÕVÕ�ROJXVDO�YHULOHU�RODFDNWÕU�YH�\D]DUÕQ�RULMLQDO�LIDGH\L��NRS\D�

VD\ÕOPD\D� \HWHFHN� |Oo�GH� LoHUPH\HFHNWLU217. Bizim kanaatimize göre, her ne kadar 

PHWLQ�YH�YHUL�NDSVDPÕQGD�KXNXND�X\JXQ�HULúLPL�]RUXQOX�WXWPDN��6WURZHO�'XFDWR¶QXQ�

EHOLUWWL÷L�JLEL�E�WoHVL�\HWHUOL�ROPD\DQ�DUDúWÕUPD�NXUXOXúODUÕ�DoÕVÕQGDQ�DU]X�HGLOPH\HQ�

bir durum yaratsa da \D\ÕQFÕODUÕQ�YH�sui generis YHUL�WDEDQÕ�\DWÕUÕPFÕODUÕQD�WDQÕQPÕú�YH 

göz DUGÕ� HGLOHPH]� WHOLI� KDNODUÕ EXOXQPDNWDGÕU�� %X� ED÷ODPGD�� YHUL� WDEDQÕ� VDKLEL� LOH�

kamunun menfaatL� DUDVÕQGDNL denge incelenmelidir. Margoni/KretschmeU¶e göre 

DUDúWÕUPDFÕODUÕQ� IL\DW� YH� HULúLOHELOLUOLN� VHEHEL\OH� ELUWDNÕP� YHUL\H� XODúDPDPDVÕQÕQ, 

|Q\DUJÕOÕ� algoritmalarÕQ� ROXúPDVÕQD� \RO� DoPD� LKWLPDOL� EXOXQPDNWDGÕU218. Biz, 

0DUJRQL�.UHWVFKPHU¶LQ� oHNLQFHVLQH� NDWÕOPDPDNWD\Õ]� o�QN�� KHU� QH� kadar teknoloji 

oD÷ÕQGD�DOJRULWPDODUÕQ�|Q\DUJÕOÕ�ROPDVÕ kamu için tehlike arz etmekte olsa da Yönerge 

P����NDSVDPÕQGDNL�KXNXND�X\JXQ�HULúLP�NRúXOX YHUL� WDEDQÕ� VDKLSOHULQLQ� KDNODUÕ� LOH�

HVHUGHQ�GR÷DQ�KDNODUÕQ�NRUXQPDVÕ�LoLQ�|QHP�WHúNLO�HWPHNWHGLU��%X�GR÷UXOWuda, hukuka 

X\JXQ�HULúLP�NRúXOXQD�LOLúNLQ�HOHúWLULOHU�NDUúÕVÕQGD��|]HOOLNOH�YHUL�WDEDQÕ�\DSÕPFÕVÕ�LOH�

WHOLI�KDNNÕ�VDKLplerinin KDNODUÕ�G�ú�QüleUHN�NXUXOPXú�EX�GHQJHQLQ�\HWHUOL�ROGX÷X�yani 

KXNXND�X\JXQ�HULúLP�NRúXOXQXQ��oR÷DOWPD�YH�DNWDUPD�KDNNÕQD�WDQÕQPÕú�bir istisna olan 

Yönerge m. 3 G�]HQOHPHVL�EDNÕPÕQGDQ gerekli bir NRúXO ROGX÷X�kanaatindeyiz. 

2. *HQHO�0HWLQ�YH�9HUL�0DGHQFLOL÷L�øVWLVQDVÕ 

 

216 Strowel/Ducato (AI & TDM), s. 306. 
217 Carroll, M.: Copyright and the Progress of Science: Why Text and Data Mining Is Lawful, University 
of California, Davis Review 2019, S. 53, s. 954. &DUROO¶XQ�$QJOR-$PHULNDQ� KXNXNX� JHOHQH÷LQGHQ�
JHOGL÷L�0DUJRQL�.UHWVFKPHU�WDUDIÕQGDQ�QRW�HGLOPLúWLU� Benzer g|U�ú��Strowel, A.: Big Data and Data 
Appropriation in the EU, Research Handbook on Intellectual Property and Digital Technologies 2020, 
s. 119. 
218 Margoni/Kretschmer, s. 1. 
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.DSVDP� EDNÕPÕQGDQ� <|QHUJH� P�� �¶H� \|QHOWLOHQ� HOHúWLULlerin benzerleri, 

Yönerge m. 4 ile düzenlenen genel metin ve veri madHQFLOL÷L� LVWLVQDVÕ� LoLQ� GH�

JHWLULOPLúWLU�� g]HO� NXUXOXúODU� YH� NDPX� NXUXOXúODUÕ� lehine getirilen ikinci istisna 

NDSVDPÕQGD��eser veya fikri ürün sahiplerinin KDNODUÕQÕ�VDNOÕ�WXWPD�LPNkQÕ�EXOXQPDVÕ�

VHEHEL\OH�|÷UHWLGHNL�ELUoRN�\D]DU��<|QHUJH�P����ile getirilen istisna NDSVDPÕQÕQ�ROPDVÕ�

gerekenden GDU�ROGX÷X�YH�PHWLQ�YH�YHUL�PDGHQFLOL÷L�X\JXODPDODUÕ�EDNÕPÕQGDQ�\HWHUVL]�

ROGX÷X�J|U�ú�Qdedir.  

g÷UHWLGH� 6WURZHO�'XFDWR�� ELUoRN� oHYULPLoL� SODWIRUPXQ� NXOODQÕP� úDUWODUÕ� ile 

PHWLQ� YH� YHUL�PDGHQFLOL÷LQL� V|]OHúPHVHO� RODUDN� engellemesi sebebiyle Yönerge m. 

�¶�Q�ID\GDVÕQÕQ, LQWHUQHW��]HULQGHNL�YHULQLQ�NXOODQÕPÕ�DoÕVÕQGDQ�VÕQÕUOÕ�RODFD÷ÕQÕ ileri 

V�UP�úW�U219. %X� NRQXGD� 5RVDWL�� PHWLQ� YH� YHUL� PDGHQFLOL÷LQLQ� GR÷DVÕQÕQ mevcut 

LoHULNOH� UHNDEHW� HWPH��PHYFXW�PRGHOOHUL� ER]PD� YH\D� LoHUL÷LQ� DQODPOÕ� E|O�POHULQLQ�

harici olarak \HQLGHQ� NXOODQÕOPDVÕ� ROPDGÕ÷ÕQÕQ� DOWÕQÕ� oL]erek220 metin ve veri 

PDGHQFLOL÷LQLQ� LQWHUQHWWHNL� SODWIRUPODUOD� UHNDEHW� HWPH� DPDoOÕ� NXOODQÕOPDGÕ÷ÕQÕ�

EHOLUWPLúWir.  Biz 6WURZHO�'XFDWR�YH�5RVDWL¶QLQ�LúDUHW�HWWL÷L�VRUXQODUÕQ�PHWLQ�YH�YHUL�

PDGHQFLOHUL�DoÕVÕQGDQ�DU]X�HGLOPH\HQ�ELU�VRQXo�GR÷XUGX÷XQX�J|]OHPOHPHNOH�ELUOLNWH��

KXNXNL�PHQIDDW�GHQJHVLQL�ER]PDGÕ÷Õ�NDQDDWLQGH\L]��=LUD��EL]LP�kanaatimizce, metin 

ve veri madencLOHUL� LOH� LoHULN� VDKLSOHULQLQ� D\QÕ� SL\DVDGD� UHNDEHW� HWPL\RU� ROPDVÕ, 

oR÷DOWPD� YH� DNWDUPD� KDNNÕ� VDKLSOHULQLQ� PHWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕ�

EDNÕPÕQGDQ� KXNXNL� PHQIDDWL� EXOXQPDGÕ÷Õ� DQODPÕQD� JHOPHPHNWHGLU� Metin ve veri 

 

219 Strowel/Ducato (AI & TDM), s. 304. 
220 Rosati (TDM for the Few), s. 429.  
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PDGHQFLOL÷L� X\JXODPDODUÕQGD� \DSÕOan geçici oR÷DOWPDODU� YH� YHUL� WDEDQÕ� aktarmaODUÕ�

üzerinde WHOLI�KDNNÕ VDKLSOHULQLQ�KXNXNL�PHQIDDWL�EXOXQPDNWDGÕU. 

g÷UHWLGH <|QHUJH�P����EDNÕPÕQGDQ�ELU�GL÷HU HOHúWLUL�NRQXsu, eser üzerindeki 

PHWLQ�YH�YHUL�PDGHQFLOL÷L�KDNODUÕQÕ�X\JXQ�úHNLOGH�VDNOÕ�WXWPD�\|QWemLQLQ�QH�RODFD÷Õ�

NRQXVXQGD� KXNXNL� NHVLQOLN� EXOXQPDPDVÕGÕU221�� *RW]HQ¶H� J|UH�� X\JXQ� úHNLOGH� VDNOÕ�

tutma yöntemlerinin VÕQÕUODUÕQÕQ� EHOLUOL� úHNLOGH� oL]LOPHPLú� ROPDVÕ�� |UQH÷LQ��

bilgisayarca okunabilir yöntemlerin VÕQÕUODQGÕUÕOPDPÕú ROPDVÕ, metin ve veri 

madenFLOL÷L�DoÕVÕQGDQ�KXNXNL�EHOLUVL]OL÷H�\RO�DoPDNWDGÕU222. g÷UHWLGH�Strowel/Ducato, 

ZHE� VLWHVLQLQ� K�N�P� YH� NRúXOODUÕ� DUDFÕOÕ÷Õ\OD� GD� EX� KDNNÕQ� VDNOÕ� WXWXODELOPHVL223 

LPNDQÕQÕQ� EXOXQPDVÕ NDUúÕVÕQGD� EX� X\JXODPDQÕQ PHWLQ� YH� YHUL� PDGHQFLOL÷L�

EDNÕPÕQGDQ� SUDWLN� ROPDGÕ÷ÕQÕ�� zira LVWLVQD� EDNÕPÕQGDQ KXNXND� X\JXQ� HULúLPLQ� úDUW�

NRúXOGX÷X�GD�G�ú�Q�OG�÷�QGH� PHWLQ�YH�YHUL�PDGHQFLVL��KHU�ZHE�VLWHVLQLQ�NXOODQÕP�

NRúXOODUÕQÕ� WHNHU� WHNHU� NRQWURO� HWPHN� GXUXPXQGD� NDODFD÷ÕQÕ� LOHUL� V�UP�úW�U224. Bu 

ED÷ODPGD� *HLJHU�)URVLR�%XOD\HQNR�� PHWLQ� YH� YHUL� PDGHQFLVLQLQ� KHU� ZHE� VLWHVL�

VDKLELQGHQ� |]HO� L]LQ� DOPDVÕ� JHUHNOLOL÷LQLQ� X\JXODPDGD� NDUJDúD\D� \RO� DoDFD÷Õ 

kanaatindedir225�� %L]� GH� KDN� VDKLELQLQ� NXOODQÕP� NRúXOODUÕ� LOH� PHWLQ� YH� YHUL�

PDGHQFLOL÷LQL�VÕQÕUODPD�\HWNLVL konusunda hukuki kesinlik bulunmaPDVÕQÕQ�metin ve 

 

221 Drexl / Hilty / Desaunettes-Barbero��PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕQÕQ�úDUWODUÕ�NRQXVXQGD�KXNXNL�
NHVLQOLN� EXOXQPDGÕ÷Õ� \|Q�QGH� HOHúWLUL� JHWLUPLúWLU� Drexl, J. / Hilty, R. / Desaunettes-Barbero, L. ve 
GL÷HUOHUL��$UWLILFLDO�,QWHOOLJHQFH�DQG�,QWHOOHFWXDO�3URSHUW\ Law - Position Statement of the Max Planck 
Institute for Innovation and Competition of 9 April 2021 on the Current Debate, Max Planck Institute 
for Innovation and Competition Research Paper 2021, s. 7. 
222 Gotzen, F.: Text and Data Mining, Jagiellonian University Journal of IP Law 2020, S. 4, s. 12; 
Gotzen, F.: Some Thoughts on Text and Data Mining in the European Union, Festskrift til Jørgen 
Blomqvist, Kopenhag 2021, s. 283-294 (Thoughts on TDM). 
223 Bkz.: Yönerge, dibace 18. 
224 Strowel/Ducato, s. 306. 
225 Geiger/Frosio/Bulayenko, s. 826. 
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YHUL�PDGHQFLOL÷L� X\JXODPDODUÕQÕ� ]RUODúWÕUGÕ÷Õ� yönündeki J|U�úlere NDWÕOPDNWD\Õ] ve 

*RW]HQ¶LQ� LúDUHW� HWWL÷L� JLEL� ELOJLVD\DUFD� RNXQDELOLU� \|QWHPOHU konusunda hukuki 

kesinlik getirilmesinde meWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕ� DoÕVÕQGDQ� fayda 

EXOXQGX÷X�kanaatindeyiz. 

B. Düzenlemelerin Türk Hukuku ile KDUúÕODúWÕUÕOPDVÕ 

(VHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ PHWLQ�YH�YHUL�PDGHQFLOL÷LQGH�NXOODQÕPÕ��$%�

telif hukuku düzleminde aktarma, oR÷DOWPD�YH�LúOHPH�KDNODUÕQD�JHWLULOHQ�ELU�LVWLVQDGÕU��

<|QHUJH�P����LOH�HVHU��YHUL�WDEDQODUÕ�YH�EDVÕQ�\D\ÕQODUÕ�EDNÕPÕQGDQ�oR÷DOWPD�KDNNÕ�YH�

YHUL� WDEDQODUÕ�EDNÕPÕQGDQ�aktarma KDNNÕQD�\|QHOLN�bir istisna; Yönerge m. 4 ile ise 

VD\ÕODQ� KDNODU� LOH� EXQODUD� HN� RODUDN� ELOJLVD\DU� SURJUDPODUÕQÕQ� X\DUODQPDVÕna yani 

LúOHPH� KDNNÕQD� yönelik bir LVWLVQD� WDQÕQPÕúWÕU�� 0HWLQ� YH� YHUL� PDGHQFLOL÷L�

X\JXODPDODUÕQD� WDQÕQDQ� LNL� \HQL� LVWLVQDQÕQ� 7�UN� KXNXNXQGDNL� J�QFHO� GXUXP� LOH�

NDUúÕODúWÕUÕOPDVÕ� LoLQ� |QFHOLNOH�)6(.�NDSVDPÕQGD� oR÷DOWPD�KDNNÕ (m. 22), aktarma 

KDNNÕ� �HN� P�� ��D�� YH� LúOHPH� KDNNÕ� �P�� ���� incelenmelidir. Türk hukukunda, 

<|QHUJHGHNL�PHWLQ�YH�YHUL�PDGHQFLOL÷L� LVWLVQDODUÕQD NDUúÕOÕN�JHOHFHN�bir düzenleme 

EXOXQPDPDNWDGÕU�� 

7�UN�KXNXNXQGD�oR÷DOWPD�KDNNÕ��)6(.�P�����LOH�G�]HQOHQPLúWLU��dR÷DOWPD��bir 

HVHULQ� DVOÕQD� LKWL\Do�GX\PDGDQ�RQGDQ�D\QÕ�\ROGDQ�\DUDUODQPD�YH�NXOODQPD�RODQD÷Õ�

VD÷OD\DFDN� NRS\DODUÕQÕQ�� KHUKDQJL� ELU� PDGGL� DUDo� LOH� PH\GDQD� JHWLULOPHVL� RODUDN�

WDQÕPODQPDNWDGÕU226��+HU�QH�NDGDU�oR÷DOWPD�NDYUDPÕQGDQ�HVHULQ�NDOÕFÕ�NRS\DODUÕQÕQ�

 

226 $WHú (.DSVDP� YH� 6ÕQÕUODQGÕUPD), s. 164�� <DYX]�$OÕFD�0HUGLYDQ�� V�� ���-819. 
<DYX]�$OÕFD�0HUGLYDQ¶D�J|UH�EX�Q�VKD�HVHULQ�VDELW�ELU�YDVÕWD��]HULQH�WHVSLW�HGLOHUHN�VRQUDNL�NXOODQÕPODU�
LoLQ�HOYHULúOL�hale getirilmesiyle elde edilmektedir. 
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olXúWXUXOPDVÕ�DQODúÕOVD�GD�HVHUGHQ�VÕQÕUOÕ�ELU�]DPDQ�GLOLPL�LoLQ�\DUDUODQPD\Õ�VD÷OD\DQ�

JHoLFL� NRS\DODU� GD� oR÷DOWPD� NDSVDPÕQGD� GH÷HUOHQGLULOPHNWHGLU227�� dR÷DOWPD� KDNNÕ��

HVHULQ�oR÷DOWÕOPDVÕ\OD�VD÷ODQDELOHFHN�PDGGL�PHQIDDWOHUL�HVHU�VDKLEL�LoLQ�VDNOÕ�WXWPDN�

DPDFÕ\OD� WDQÕQPÕúWÕU� YH� EX� PHQIDDWOHUL� ]HGHOHPH\HFHN� |Oo�GH� NÕVÕWODQDELOLU228. 

dR÷DOWPD�KDNNÕ�P�QKDVÕUDQ�HVHU�VDKLELQH�DLWWLU�YH�HVHU�VDKLEL�WDUDIÕQGDQ�GHYUHGLOHELOLU��

0HWLQ� YH� YHUL�PDGHQFLOL÷L� X\JXODPDODUÕQGD� NXOODQÕODQ� JHoLFL� oR÷DOWÕPODU�� oR÷DOWPD�

KDNNÕ�NDSVDPÕQGD�GH÷HUOHQGLULOPHNWHGLU229.  

)6(.� P�� ��� X\DUÕQFD� oR÷DOWPD� KDNNÕ�� ELOJLVD\DU� SURJUDPODUÕ� KDNNÕQGD� JHoLFL�

oR÷DOWPDQÕQ�JHUHNWLUGL÷L�|Oo�GH�ELOJLVD\DU�SURJUDPODUÕQÕQ�ELOJLVD\DUD�\�NOHQPHVLQL��

EX�SURJUDPODUÕQ�J|U�QW�OHQPHVLQL��oDOÕúWÕUÕOPDVÕQÕ�� LOHWLOPHVLQL�YH�GHSRODQPDVÕQÕ�GD�

NDSVDPDNWDGÕU230. DLMLWDO�RUWDPGD�\DSÕODQ�WDUDPD��\�NOHPH��LQGLUPH��GRV\D�SD\ODúÕPÕ�

JLEL�LOHWLP�YH�GHSRODPD�\|QWHPOHUL�GH�oR÷DOWPD�NDSVDPÕQD�JLUPHNWHGLU231.  

Aktarma KDNNÕ, YHUL�WDEDQODUÕQD�LOLúNLQ�ELU�KDNWÕU��7�UN�KXNXNXQGD�YHUL�WDEDQODUÕ��

)6(.�NDSVDPÕQGD�GHUOHPH�HVHU�(m. 6/11) veya sui generis YHUL�WDEDQÕ�(Ek m. 8) olarak 

NRUXQPDNWDGÕU��.DQXQ�NR\XFX��YHUL�WDEDQÕ�LoHUL÷LQLQ�NRUXQPDVÕQÕ�VD÷ODUNHQ��LoHUL÷LQ�

WDPDPÕQÕ�NRUXPDN�DPDFÕ\OD�GH÷LO��LoHUL÷LQ�QLFHOLN�YH\D�QLWHOLN�EDNÕPÕQGDQ�|QHPOL�ELU�

NÕVPÕQÕQ� DNWDUÕOPDVÕQÕ� YH\D� \HQLGHQ� NXOODQÕOPDVÕQÕ� HQJHOOHPH� DPDFÕ\OD� KDUHNHW�

HWPLúWLU232. VHUL�WDEDQÕ�\DSÕPFÕVÕ��YHUL�WDEDQÕQD�HVDVOÕ�ELU�\DWÕUÕP�\DSWÕ÷Õ�WDNGLUGH�HVHU�

 

227 $WHú��.DSVDP�YH�6ÕQÕUODQGÕUPD), s. 164. 
228 Ayiter, s. 125. 
229 ���0D\ÕV������ WDULKOL� YH���������(&� VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL EDNÕPÕQGDQ�X\JXODPD�EX�
úHNLOGHGLU� 
230 Çelik, A.: )LNLU�YH�6DQDW�(VHUOHUL�h]HULQGHNL�dR÷DOWPD�YH�<D\PD�+DNODUÕQÕQ�øKODOL��6HoNLQ�<D\ÕQODUÕ��
Ankara 2011, s. 97. 
231 Çelik, s. 97. 
232 $WHú��9HUL�7DEDQÕ���V������ 
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VDKLELQGHQ�D\UÕFD�NRUXQPDNWD�ROXS�EXUDGDNL�NRUXPDQÕQ�WHPHOL�HVDVOÕ�\DWÕUÕP�úDUWÕQD�

GD\DOÕGÕU233. %X� úDUWÕQ� VD÷ODQPDVÕ� LoLQ� YHUL� WDEDQÕ� \DWÕUÕPFÕVÕQÕQ�� LoHUL÷LQ�

ROXúWXUXOPDVÕ��DNWDUÕOPDVÕ��NRQWURO��YH�VXQXPX�LoLQ�KHP�QLWHOLNVHO�KHP�GH�QLFHOLNVHO�

anlamda234 HVDVOÕ�ELU�\DWÕUÕP�\DSPÕú�ROPDVÕ�JHUHNOLGLU�� 

Aktarma eylemi�� )6(.� HN� P�� ��D� LOH� ELU� YHUL� WDEDQÕQÕQ� LoHUL÷LQLQ� |QHPOL� ELU�

NÕVPÕQÕQ�YH\D�WDPDPÕQÕQ�KHUKDQJL�ELU�DUDo LOH�KHUKDQJL�ELU�úHNLOGH�V�UHNOL�YH\D�JHoLFL�

RODUDN�EDúND�ELU�RUWDPD�DNWDUÕOPDVÕ�RODUDN�WDQÕPODQPÕúWÕU��Bir veri tabDQÕ�\DSÕPFÕVÕ��

YHUL� WDEDQÕQÕQ� LoHUL÷LQLQ� |QHPOL� ELU� NÕVPÕQÕQ� YH\D� WDPDPÕQÕQ� EDúND� ELU� RUWDPD�

DNWDUÕOPDVÕQÕ235�� GD÷ÕWÕOPDVÕQÕ�� VDWÕOPDVÕQÕ�� NLUDODQPDVÕQÕ� YH\D� WRSOXPD� LOHWLOPHVLQL�

DOHQL\HW�WDULKLQGHQ�LWLEDUHQ�RQ�EHú�\ÕO�V�UH\OH�\DVDNOD\DELOLU� Orijinal veri WDEDQODUÕQGD�

ROGX÷X�JLEL��sui generis YHUL�WDEDQODUÕQGD�GD�YHUL�WDEDQÕ�\DSÕPFÕVÕQÕQ��YHUL�WDEDQÕQÕQ�

LoHUL÷LQLQ�ROXúWXUXOPDVÕQD��VXQXPXQD�YH\D�GR÷UXODQPDVÕ�LoLQ�HVDVOÕ�ELU�\DWÕUÕP�\DSPÕú�

ROPDVÕ� úDUWÕ� DUDQPDNWDGÕU�� 0HWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕQGD� Yeri 

WDEDQODUÕQGDQ�DNWDUÕODQ�YHUL��DNWDUPD�KDNNÕ�NDSVDPÕQD�JLUPHNWHGLU� 

øúOHPH�KDNNÕ��)6(.�P�����X\DUÕQFD�P�QKDVÕUDQ�HVHU�VDKLELQH�WDQÕQPÕúWÕU�DQFDN�

NLúLVHO� NXOODQÕP� DPDFÕ\OD� LúOHPH�� NXUDO� RODUDN� VHUEHVWWLU236. Eser sahibi, üçüncü 

NLúLOHULQ�LúOHPH�\DSPDVÕQD�L]LQ�YHUHELOLU��%X�NLúLOHU��HVHUL�HVHU�VDKLELQLQ�L]LQ�YHUGL÷L�

|Oo�GH� LúOH\HELOLU�� øúOHPH� HVHULQ� LúOHQPHVL� LoLQ� GH� HVHU� VDKLELQLQ� UÕ]DVÕ�

 

233 *�QHú��V������ 
234 3ÕQDU��V����� 
235 øQJ���right to extraction. 
236 %X� NRQXGD� ELOJLVD\DU� SURJUDPODUÕ� KDNNÕQGD� |]HO� ELU� VÕQÕUODPD� JHWLULOPLúWLU�� (N� RODUDN��$%�9HUL�
7DEDQÕ�<|QHUJHVL\OH�HOHNWURQLN�YHUL�WDEDQODUÕQÕQ�NLúLVHO�NXOODQÕP�LoLQ�LúOHQPHVL�\DVDNODQPÕú�ROVD�GD�
7�UN�KXNXNXQGD�EX�\DVDN�PHYFXW�GH÷LOGLU��6XOXN�.DUDVÕ�1DO��V����� 



70 

 

gerekmektedir237�� )6(.� P�� ��� X\DUÕQFD�� ELU� HVHU� �]HULQGHNL� KDNODUÕQ� WDPDPÕQÕQ�

GHYUHGLOPHVL�� DNVL� V|]OHúPHGHQ�DoÕNoD� DQODúÕOPDGÕNoD� LúOHPH�KDNNÕQÕQ�GHYUHGLOGL÷L�

YH\D�UXKVDWODQGÕ÷Õ�DQODPÕQD�JHOPH\HFHNWLU238. Bilgisayar SURJUDPODUÕQÕQ�X\DUODQPDVÕ 

KDNNÕ da LúOHPH� KDNNÕ� NDSVDPÕQD� JLUPHNWHGLU�� Belirtilmelidir ki, bilgisayar 

SURJUDPODUÕ� |]HOLQGH�� NLúLVHO� NXOODQÕP� LVWLVQDVÕ� NDSVDPÕQGD�� V|]OHúPH\OH�

HQJHOOHQPH\HQ� GXUXPODUGD� LúOHPH� \DSÕODELOLU�� $QFDN�� PHWLQ� YH� YHUL� PDGHQFLOL÷L�

X\JXODPDODUÕQÕQ�NLúLVHO�NXOODQÕP�LVWLVQDVÕ�NDSVDPÕQGD�GH÷HUOHQGLULOPH\HFH÷L�DoÕNWÕU�� 

7�UN� KXNXNXQGD� PHWLQ� YH� YHUL� PDGHQFLOL÷L� IDDOL\HWOHUL� EDNÕPÕQGDQ� oR÷DOWPa, 

LúOHPH� YH� aktarma hakkÕ� �]HULQGH� LVWLVQD� G�]HQOHQPHPLúWLU ve  metin ve veri 

PDGHQFLOL÷LQLQ� GXUXPX� NRQXVXQGD� KXNXNL� NHVLQOLN� EXOXQPDPDNWDGÕU� g÷UHWLGH�

dRQNDU�� PHWLQ� YH� YHUL� PDGHQFLOL÷L� X\JXODPDODUÕQGD� kamu menfaati ile eser 

VDKLSOHULQLQ� KDNODUÕ DUDVÕQGD denge kurulabilmesi için kanuni çerçevenin çizilmesi 

JHUHNWL÷L�J|U�ú�QGHGLU239. AB ile üyelik süreci devam eden Türkiye için metin ve veri 

PDGHQFLOL÷L�NRQXVXQGD�$%�KXNXNX�LOH�SDUDOHOOLN�NXUXOPDVÕ�JHUHNOLOL÷L�GH�G�ú�Q�OG�÷��

]DPDQ��EL]�GH�dRQNDU¶ÕQ�J|U�ú�QH kDWÕOPDNWD\Õ].  

Ö÷UHWLGH�<|QHUJH�P����YH��¶H�JHWLULOHQ�HOHúWLULOHU�KHVDED�NDWÕOGÕ÷ÕQGD, Türk kanun 

koyucunun YönergeGH�WDQÕQDQ�PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDODUÕQÕ�G�]HQOHUNHQ�üç 

QRNWD\D�GLNNDW�HWPHVL�JHUHNWL÷L�kanaatindeyiz. Kanun koyucu, öncelikle, Yönerge m. 

3 NDSVDPÕQGD� WLFDUL� DPDoOÕ� PHWLQ� YH� YHUL� PDGHQFLOL÷L X\JXODPDODUÕQÕQ� LVWLVQD�

 

237 Bu konuda örnekler: Bir yazDUÕQ��HVHULQLQ�IDUNOÕ�ELU�GLOH�oHYULOPHVL�LoLQ�L]LQ�YHUPHVL��HVHULQ�WL\DWUR�
YH\D�ILOP�úHNOLQGH�LúOHQPHVLQH�L]LQ�YHUGL÷L�DQODPÕQD�JHOPH]��6XOXN�.DUDVX�1DO��V������%LU�oHYLUPHQ��
øQJLOL]FH� \D]ÕOPÕú� ELU� HVHUL� 7�UNoH\H� oHYLUPHN� LoLQ� L]LQ� DOÕUVD�� GDKD� VRQUD� EX� HVHUL� )UDQVÕ]FD\D�
çeviremez. Erel, s. 136. 
238 %X�NRQXGD�|÷UHWLGHNL�ELUoRN�\D]DU�)6(.�P����¶QLQ�\HWHUOL�ROGX÷XQX��P�����LOH�\DSÕODQ�G�]HQOHPH\H�
JHUHN�ROPDGÕ÷Õ�J|U�ú�QGHGLU�� 
239 Çonkar, s. 704. 
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NDSVDPÕQGDQ�KDULo�WXWXOPXú�ROPDVÕQÕQ�|]HO�VHNW|U�LOH�NDPX�VHNW|U��RUWDNOÕ÷ÕQÕ�LoHUHQ�

DUDúWÕUPD� YH� JHOLúWLUPH� oDOÕúPDODUÕ, ELOLPVHO� DUDúWÕUPD� NXUXPODUÕQÕQ� \HU DOPDGÕ÷Õ�

SURMHOHU��ELUH\VHO�DUDúWÕUPDFÕODU�YH�VWDUW-XS�úLUNHWOHU�EDNÕPÕQGDQ�DGDOHWVL]�ELU�VRQXFD�

\RO�DoPD\DFDN�úHNLOGH�G�]HQOHPH�\DSPDOÕGÕU. <|QHUJH�P���¶WHNL�DUDúWÕUPD�NXUXOXúODUÕ�

YH�N�OW�UHO�PLUDV�NXUXPODUÕ�OHKLQH getirilen ilk istisna hükmü Türk hukukuQD�DOÕQÕUNHQ, 

oDOÕúPDODUÕ�NDPX�\DUDUÕ�LoLQ�ID\GD�WDúÕ\DQ�JD]HWHFLOHU��ELUH\VHO�DUDúWÕUPDFÕODU�YH�E�\�N�

úLUNHWOHUOH� UHNDEHW� HWPH� LPNkQÕ olmayan start-XS� úLUNHWOHUL� GH� NDSVD\DFDN úHNLOGH�

düzenlenmelidir. øNLQFL�RODUDN�LVH�NDQXQ�NR\XFX��PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕQÕ�

düzenlerken, bilgisayarca okunabilir yöntemlerLQ�VÕQÕUÕQÕ�EHOLUOL�ELU�úHNLOGH�oL]HUHN�EX�

konuda hukuki EHOLUVL]OLN� ROXúPDVÕQÕ� HQJHOOHPHOLGLU. Son olarak, her metin ve veri 

PDGHQFLOL÷L� IDDOL\HWLQLQ� WHOLI� KDNNÕ� LKODOL� ROXúWXUPD\DFD÷Õ� YH� Yönerge m. 3 ile 4 

NDSVDPÕQD� JLUPH\HFH÷L� GLNNDWH� DOÕQDUDN� G�]HQOHPH� \DSÕOarak metin ve veri 

PDGHQFLOL÷L�DODQÕQGD�KXNXNL�|QJ|U�OHELOLUOLN�VD÷ODQPDOÕGÕU� 

Yönerge m. 25 ile üye devletlere, Yönergede VD÷ODQDQ�LVWLVQDODUÕQ�NDSVDGÕ÷Õ�fikri 

�U�Q�NXOODQÕPODUÕ için 11 MDUW������WDULKOL�YH������VD\ÕOÕ�9HUL�7DEDQODUÕQÕQ�+XNXNL�

.RUXPDVÕ�+DNNÕQGDNL�<|QHUJHVL�ve ���0D\ÕV������ WDULKOL�2001/29/EC VD\ÕOÕ�Bilgi 

Toplumu Yönergesi¶QGH�VD÷ODQDQ�LVWLVQDODU�YH�VÕQÕUODPDODUOD�X\XPOX�ROPDN�NRúXOX\OD�

GDKD� JHQLú� K�N�POHU düzenleme veya yürürlükte tutma LPNkQÕ WDQÕQPÕúWÕU�� FSEK 

NDSVDPÕQGD� YönergeGHNL� PHWLQ� YH� YHUL� PDGHQFLOL÷L� LVWLVQDVÕQGDQ� GDKD� JHQLú� ELU�

hüküm düzenlenmesi, |UQH÷LQ� JD]HWHFLOHULQ� YH\D� �QLYHUVLWHOHUGHNL� NDGURVX]�

DUDúWÕUPDFÕODUÕQ� LVWLVQD� NDSVDPÕQD� GDKLO edilmesi, Yönerge P�� ��� X\DUÕQFD hukuka 

X\JXQ�RODFDNWÕU.  

Türk hukukunda Yönergede WDQÕQPÕú� LVWLVQD� DODQÕQGDQ� GDKD JHQLú� bir istisna 

WDQÕQPDVÕ�GXUXPXQGD�hem $%�KXNXNX�LOH�X\XPOX�ELU�G�]HQOHPH�\DSÕOPÕú�RODFDNWÕU 
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KHP� GH� PHWLQ� YH� YHUL� PDGHQFLOL÷L� IDDOL\HWOHUL� GDKD� D]� WHOLI� KDNNÕ� HQJHOL� LOH�

NDUúÕODúDFDNWÕU� Belirtilmelidir ki, hak sahipleri her halükârda eserlerinin Yönerge, telif 

KDNNÕ�P�NWHVHEDWÕ YH�\�U�UO�NWHNL� XOXVDO�PHY]XDWWD� |QJ|U�OHQ� LVWLVQDODUÕQ� NDSVDPÕ�

GÕúÕQGD�NDODQ�NXOODQÕPODU DoÕVÕQGDQ lisanslayabilecektir240. 

II. Eser ve DL÷HU�Koruma KRQXODUÕQÕQ 'LMLWDO�YH�6ÕQÕU�gWHVL�g÷UHWLP�
)DDOL\HWOHULQGH�.XOODQÕPÕ 

Yönerge m. 5 ile dLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�LoLQ�HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ 

�]HULQGHNL�oR÷DOWPD�KDNNÕ��LúOHPH�KDNNÕ��\D\PD�KDNNÕ��WHPVLO�KDNNÕ��\D\ÕQ�YH�XPXPD�

LOHWLP�KDNNÕ�LOH�<|QHUJH�LOH�JHWLULOHQ�EDVÕQ�\D\ÕQFÕODUÕQD�WDQÕQDQ�ED÷ODQWÕOÕ�KDNND yeni 

bir istisna WDQÕQPÕúWÕU��%X� LVWLVQD�� EHOLUOL� NRúXOODUD� ED÷ODQPÕúWÕU�� gQFHOLNOH�� |÷UHWLP�

IDDOL\HWL��<|QHUJH�P����,�X\DUÕQFD�ELU�H÷LWLP�|÷UHWLP�NXUXOXúXQXQ�VRUXPOXOX÷X�DOWÕQGD��

EX� NXUXOXúD� DLW� ELU� RUWDPGD� YH\D� \DOQÕ]FD� EX� NXUXPXQ� DNDGHPLN� NDGURVX� YH�

|÷UHQFLOHULQLQ�HULúLPLQH�DoÕN��J�YHQOL�ELU�GLMLWDO�RUWDPGD�JHUoHNOHúWLULOPHOLGLU��øNLQFL�

RODUDN��NXOODQÕODQ�HVHU�YH\D�GL÷HU�NRUXPD�NRQXODUÕQÕQ�ND\QD÷Õ�YH�\D]DUÕQÕQ�DQÕOPDVÕ��

iPNkQVÕ]�ROPDGÕNoD�]RUXQOXGXU�� 

<|QHUJH� P�� ��,,,� LOH� DoÕNODPD� DPDFÕ\OD� HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕQÕQ�

NXOODQÕPÕQÕQ�� \DOQÕ]FD� |÷UHWLP� NXUXPXQXQ� NXUXOGX÷X� �\H� GHYOHWWH� JHUoHNOHúWL÷LQLQ�

NDEXO� HGLOHFH÷L�� K�NPH� ED÷ODQPÕúWÕU�� gUQH÷LQ�� %HOoLND¶GD� EXOXQDQ� /HXYHQ�

hQLYHUVLWHVL¶QLQ�\DOQÕ]FD�DNDGHPLV\HQ�YH�|÷UHQFLOHULQ�úLIUHOHUL�LOH�HULúHELOGL÷L�7ROHGR�

LVLPOL�GLMLWDO�|÷UHWLP�SODWIRUPX��J�YHQOL�GLMLWDO�RUWDPD�ELU�|UQHNWLU��øWDO\D¶GD�EXOXQDQ�

ELU� KXNXN� SURIHV|U�Q�Q�� GLMLWDO� |÷UHWLP� VÕUDVÕQGD� P�]LN� HVHUOHUL� �]HULQGHNL� WHOif 

KDNODUÕQÕ�WDUWÕúPD�DPDFÕ\OD�GLQOHWHFH÷L, -RKQ�&DJH¶LQ��¶��¶¶�SHUIRUPDQVÕQÕQ�YLGHRVX 

 

240 Rosati, s. 59. 
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LVH� JHWLULOHQ� LVWLVQDQÕQ� NDSVDPÕQD� ELU� |UQHNWLU�� Profesör, GLMLWDO� |÷UHWLP� VÕUDVÕQGD�

øWDO\D¶GD� EXOXQVD� ELOH�� <|QHUJH� P�� ��,,,� NDSVDPÕQGD� |÷UHWLP� NXUXPX� %HOoLND¶GD�

EXOXQGX÷X�LoLQ�HVHULQ�%HOoLND¶GD�NXOODQÕOGÕ÷Õ�NDEXO�HGLOHFHNWLU� 

<|QHUJH�P����,,� LOH��\H�GHYOHWOHUH� LVWLVQD�NRQXVXQGD�HVQHNOLN� WDQÕQPÕúWÕU241. 

%X�IÕNUD�X\DUÕQFD��\H�GHYOHWOHULQ��E�W�Q�HVHUOHUL��EHOLUOL�HVHUOHUL�YH\D�EHOLUOL�NXOODQÕP�

türlerini, bu eserlere SL\DVDGD� NROD\FD� HULúLOHELOGL÷L� GXUXPODUGD, LVWLVQD� NDSVDPÕ�

GÕúÕQGD�WXWXODELOHFH÷L�|QJ|U�OP�úW�U��%HOLUWLOPHOLGLU�NL��SL\DVDda NROD\FD�HULúLOHELOLU�

eserlerin |÷UHWLP� NXUXPODUÕQÕQ� LKWL\DoODUÕQÕ� NDUúÕOD\DQ� QLWHOLNWH� ROPDVÕ�<|QHUJH�P��

��,,�X\DUÕQFD�úDUWWÕU��g÷UHWLP�NXUXPODUÕQÕQ�KDQJL�LKWL\DoODUÕQÕQ�NDUúÕODQPDVÕ�JHUHNWL÷L�

VRUXVX�<|QHUJHGH�\DQÕWODQPDPÕúWÕU242. 

h\H� GHYOHWOHULQ�� ED]Õ� HVHUOHUL� LVWLVQD� NDSVDPÕ� KDULFLQGH� WXWPDVÕ� GXUXPXQGD��

|÷UHWLP� NXUXPODUÕQD� OLVDQV� YHUHFHN� RODQ� NXUXPXQ� HULúLOHELOLU� YH� J|U�Q�U� ROPDVÕQÕ�

VD÷ODPDN� LoLQ� JHUHNOL� |QOHPOHUL� DOPD� ]RUXQOXOXNODUÕ� EXOXQPDNWDGÕU�� 0DGGH�

NDSVDPÕQGD�� |÷UHWLP� SD]DUÕQD� PDKVXV� �UHWLOHQ� HVHUOHU� YH\D� P�]LN� QRWDODUÕ� JLEL 

materyaller EX�GXUXPD�|UQHN�RODUDN�J|VWHULOPLúWLU��0HYFXW�GXUXPGD��|UQH÷LQ�SL\DVDGD�

EXOXQDELOHQ�ELU�WHVW�NLWDEÕQÕQ�GLMLWDO�|÷UHWLP�VÕUDVÕQGD�NXOODQÕOPDVÕQÕQ�KXNXND�X\JXQ�

ROXS� ROPDGÕ÷ÕQÕQ� \DQÕWÕ� LoLQ� <|QHUJH\L� Lo� KXNXNXQD� DNWDUDQ� �\H� GHYOHWLQ� XOXVDO�

hukukuQD�EDúYXUXODFDNWÕU�� 

6RQ�RODUDN��<|QHUJH�P����,9�LOH���\H�GHYOHWOHULQ�P����,�NDSVDPÕQGD�HVHU�YH\D�

GL÷HU�NRUXPD�NRQXODUÕQÕQ�NXOODQÕPÕ�LoLQ�KDN�VDKLSOHULQH�DGLO�bedel243 |QJ|UHELOHFH÷L�

 

241 g÷UHWLGH� EX� LVWLVQDQÕQ� \DUÕ� ]RUXQOX� ROGX÷X� \|Q�QGHNL� J|U�ú�� WH]LPL]LQ� �o�QF�� E|O�P�QGH�
incelenecektir. 
242 Bkz.: Yönerge, dibace 23. 
243 øQJ���fair compensation. 
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EHOLUWLOPLúWLU��<|QHUJHGH��DGLO�bedel WHVSLW�HGLOLUNHQ��\H�GHYOHWOHULQ�H÷LWLP�|÷UHWLPH�

LOLúNLQ� oÕNDUODUÕ� LOH� KDN� VDKLSOHULQLQ� X÷UDGÕ÷Õ� ]DUDU� DUDVÕQGDNL� GHQJHQLQ� J|]HWLOPHVL�

JHUHNWL÷L�EHOLUWLOPLúWLU244. 

A. g÷UHWLGHNL�EOHúWLULOHULQ�DH÷HUOHQGLULOPHVL 

Yönerge m. 5 LOH� JHWLULOHQ� GLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP istisnaVÕ konusunda 

ö÷UHWLGH HOHúWLULOHQ�LON�QRNWD, PDGGHQLQ�]RUXQOX�GH÷LO��\DUÕ�]RUXQOX�QLWHOLNWH�ROGX÷XGXU��

%X�\|QGH�)HUUL���\H�GHYOHWOHUH�NÕVPHQ�GH�ROVD�LVWLVQD\D�X\PDPD�LPNkQÕ�JHWLULOPHVL�

VHEHEL\OH�LVWLVQD\Õ�\DUÕ�]RUXQOX245 RODUDN�QLWHOHQGLUPLúWLU246. g÷UHWLGHNL�LNLQFL�HOHúWLUL��

\D\ÕQFÕODUÕQ�KDNODUÕ�ile OLVDQVODPD�VLVWHPLQH�LOLúNLQGLU��%X�HOHúWLULQLQ�LoHUL÷L��Yönerge 

m. 5 düzenlemesi ile $%¶GH� WHOLI�KDNNÕ�NRUXPDVÕ� LOH�GLMLWDO�RUWDPGD�|÷UHQLP KDNNÕ�

DUDVÕQGDki dengenin ancak NÕVPHQ�VD÷ODQPÕú�ROPDVÕGÕU��3Uiora/Jütte/MezeL¶\H�J|UH, 

G�]HQOHPH�LOH�KHU�QH�NDGDU�HVHUOHULQ�GLMLWDO�|÷UHWLPGH�NXOODQÕPÕ�DPDFÕQD�XODúÕOPÕú�ROVD�

da düzenleme, \D\ÕQFÕODUÕQ� NRUVDQOÕN� LKWLPDOLQH� GDLU� HQGLúHOHUL�gidermekte yetersiz 

kalmaktaGÕU ve üye devletlerin, LVWH÷e ED÷OÕ�RODUDN�JHWLULlebilece÷L lisanslama sistemini 

\HWHULQFH� GHWD\ODQGÕUPDPDNWDGÕU247. g÷UHWLGH� HOHúWLULOHQ� üçüncü QRNWD�� |÷UHWLP�

IDDOL\HWOHULQLQ� NDSVDPÕQD� LOLúNLQdir��'HVSRWLGRX¶\D� J|UH�� LVWLVQDQÕQ |÷UHWLPH� LOLúNLQ�

D\GÕQODWPD DPDFÕ\OD248 VÕQÕUODQGÕUÕOPÕú� ROPDVÕ, LVWLVQDQÕQ� NDSVDPÕ� KDNNÕQGD�

 

244 Bkz.: Yönerge, dibace 24. 
245 øQJ���TXDVL-mandatory; Ferri, s. 29. 
246 Ferri, s. 29. 
247 Priora, G. / Jütte, B. / Mezei, P.: Copyright and Digital Teaching Exceptions in the EU: Legislative 
Developments and Implementation Models of Art. 5 CDSM Directive, IIC (2022), S. 53, s. 564. 
248 øQJ���IRU�WKH�VROH�SXUSRVH�RI�LOOXVWUDWLRQ�IRU�WHDFKLQJ� 
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EHOLUVL]OL÷H� QHGHQ� ROPDNWDGÕU� o�QN�� KDQJL� |÷UHWLP� IDDOL\HWOHULQLn kapsanGÕ÷Õ�

NRQXVXQGD�NHVLQOLN�EXOXQPDPDNWDGÕU249.  

g÷UHWLGHNL�ilk HOHúWLUL��GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�LVWLVQDVÕQÕQ�]RUXQOX�GH÷LO��

\DUÕ� ]RUXQOX� bir istisna oOGX÷XQD� LOLúNLQGLU�� )HUUL¶\H� J|UH� �\H� GHYOHWOHU�� |÷UHWLP 

NXUXPODUÕQÕQ�X\JXQ�OLVDQVODUÕ�DODELOHFHNOHUL�LoLQ�X\JXQ�SL\DVD\Õ�\DUDWWÕNODUÕ�GXUXPGD��

WDPDPHQ� YH\D� NÕVPHQ� LVWLVQDGDQ� D\UÕODELOHFHNOHUi için Yönerge m. 5 ile getirilen 

istisna \DUÕ�zorunlu olarak nitelendirilmektedir250���)HUUL¶QLQ HOHúWLULVL��<|QHUJH�P����

NDSVDPÕQGD� �\H� GHYOHWOHUH� EHOLUOL� GXUXPODUGD� HVHUOHUL� istisna NDSVDPÕ� GÕúÕQGD�

tutulabilPH� LPNkQÕ� YHULOPLú� ROPDVÕQGDQ� ND\QDNODQPDNWDGÕU�� <|QHUJH� P�� ��,¶LQ�

ODI]ÕQGDQ�LVWLVQDQÕQ�]RUXQOX�QLWHOLNWH�ROGX÷X oÕNDUÕOVD�GD��\H�GHYOHWOHU��P����,,�X\DUÕQFD�

E�W�Q�HVHUOHUL��ED]Õ�HVHUOHUL�YH\D�ED]Õ�NXOODQÕP�W�UOHULQL��SL\DVDGD�NROD\FD�HULúLOHELOLU�

ve |÷UHWLP NXUXPODUÕQÕQ� LKWL\DoODUÕQÕ� NDUúÕOD\DQ� QLWHOLNWH� OLVDQV� EXOXQPDVÕ� úDUWÕ\OD�

LVWLVQD�NDSVDPÕ�GÕúDUÕVÕQGD�WXWDELOHFHNWLU��$\QÕ�]DPDQGD���\H�GHYOHWOHULQ��OLVDQV�YHUHQ�

kurumun HULúLOHELOLU� YH� J|U�Q�U� ROPDVÕQÕ� VD÷ODPDN� LoLQ� JHUHNOL� |QOHPOHUL� DOma 

]RUXQOXOXNODUÕ� EXOXQDFDNWÕU�� *|U�OG�÷�� �]HUH, kanun koyucunun üye devletlere 

HVQHNOLN� SD\Õ� EÕUDNWÕ÷Õ� DoÕN� ROPDVÕQD� UD÷PHQ� EX� seçeneNOHULQ� NXOODQÕPÕ IDUNOÕ 

NRúXOlara ED÷ODQPÕúWÕU��EX�QHGHQOH�)HUUL¶QLQ�SDUPDN�EDVWÕ÷Õ�sorun, \RUXPD�DoÕNWÕU��Bir 

\|QHUJH� PDGGHVLQLQ� ]RUXQOX� YH\D� LVWH÷H� ED÷OÕ� RODUDN� QLWHOHQGLULOPHVL�� |]�QGH� $%�

LoHULVLQGHNL� X\XPXQ� VD÷ODQPDVÕ� DoÕVÕQGDQ� |QHP� WDúÕPDNWDGÕU� Yönerge m. 5 üye 

GHYOHWOHUH�WDQÕQDQ�PDQHYUD�DODQÕ�VRQXFXQGD�$%��\HVL��ONHOHU�DUDVÕQGD�GL÷HU�]RUXQOX�

 

249 Despotidou, A.: The New Mandatory Teaching Exception or Limitation (Article 5 of the CDSM 
Directive): Ensuring Its Application in the Digital and Cross-Border Environment(s) While Losing the 
Way to Harmonization?, EU Internet Law in the Digital Single Market, Springer International 
Publishing 2021, s. 110-112. 
250 Ferri, s. 29. 
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istisnalar kadar uyumlDúWÕUPD VD÷ODQPD\DFD÷Õ� LoLQ� biz de )HUUL¶QLQ� HOHúWLULVLQH�

NDWÕOPDNWD\Õ]�� 

g÷UHWLGHNL LNLQFL� HOHúWLUL� EDVÕQ� \D\ÕQFÕODUÕQÕQ� KDNODUÕQD� LOLúNLQGLU� YH�PDGGH�

K�NP�Q�Q�\D\ÕQFÕODUÕQ�NRUVDQOÕN�LKWLPDOLQH�GDLU�HQGLúHOHUL�JLGHUPHNWH�\HWHUVL]�NDOGÕ÷Õ 

yönündedir251. Priora/Jütte/Mezei, NRUVDQOÕN� LKWLPDOL� NDUúÕVÕQGD� eserLQ� NXOODQÕODQ�

E|O�P�Q�Q� �o� DGÕP� WHVWL252 ile makul oranOD� VÕQÕUODQGÕUÕODELOHFH÷L J|U�ú�QGHGLU253. 

Esnek bir çerçeve olan254 �o� DGÕP� WHVWLQLQ� LúOHYL�� XOXVDO� G�]H\GH� LVWLVQDODr 

benimsenirken, bu istisnaODUÕQ� ilk olarak özel ve belirli bir düzenlemeye 

GD\DQGÕ÷ÕQGDQ�� ikinci olarak eserin normal NXOODQÕPÕ\OD� oHOLúPHGL÷LQGHQ ve son 

olarak da HVHU� VDKLELQLQ� PHúUX� PHQIDDWLQH� PDNXO� ROPD\DQ� ELU� úHNLOGH� ]DUDU�

vermeGL÷LQGHQ�HPLQ�ROPDNWÕU; zira üç DGÕP�WHVWLQLQ�DGÕ��EHOLUWLOPLú�RODQ��o�NULWHUGHQ�

gelmektedir255. Bizim kanaatimize göre���o�DGÕP�WHVWL�istisnalar EDNÕPÕQGDQ�LOJLOL�YH�

J�QFHO� ELU� VÕQÕUODPD� JHWLUGL÷L� LoLQ� GLMLWDO� |÷UHWLP� VÕQÕUODPDVÕQÕQ� NDSVDPÕ�� EDVÕQ�

\D\ÕQFÕODUÕQD� LOLúNLQ� ELU� WHKGLW� ROXúWXUPD\DFDNWÕU. =LUD�� �o� DGÕP� WHVWLQLQ� SUHQVLSOHUL�

Yönergenin 6. dibacesinde VD\ÕOarak kanun metninde istiVQDODUÕQ�VD\ÕODQ�prensiplere 

X\JXQ� ROPDVÕ� JHUHNWL÷L� EHOLUWLOPLúWLU. 3ULRUD�-�WWH�0H]HL¶\H, �o� DGÕP� WHVWLQLQ� EDVÕQ�

\D\ÕQFÕODUÕQÕQ�HQGLúHOHULQL�JLGHUPHNWH�olumlu etkisi RODFD÷Õ�NRQXVXQGD�NDWÕOPDNWD\Õ]�  

3ULRUD�-�WWH�0H]HL�� D\QÕ� VRUXQ� NDUúÕVÕQGD�� �o� DGÕP� WHVWine ek olarak, üye 

devletlerin her halükârda��<|QHUJH�P����,9�LOH�|QJ|U�OHQ�LVWH÷H�ED÷OÕ�DGLO�bedel hükmü 

 

251 Priora, G. / Jütte, B. / Mezei, P., s. 564. 
252 øQJ���WKUHH-step-test.  
253 Priora, G. / Jütte, B. / Mezei, P., s. 564. 
254 *ULIILWKV�� -���7KH�³7KUHH-6WHS�7HVW´� LQ�(XURSHDQ�Copyright Law-Problems and Solutions, Queen 
Mary School of Law Legal Studies Research Paper, Londra 2009, s. 4. 
255 Frankel/Gervais, s. 56-77; Pila, /Torremans, s. 323-326. 



77 

 

LOH�\D\ÕQFÕODUÕQ�KDNODUÕQÕ�NRUX\DELOHFH÷L J|U�ú�QGHGLU��Priora/Jütte/Mezei, adil bedeli, 

\D\ÕQFÕODUÕQ� oHNLQFHOHULQL� JLGHUPH� DoÕVÕQGDQ� ROXPOX� ELU� G�]HQleme olarak 

QLWHOHQGLUPLúWLU256. %L]�EX�J|U�úH�NDWÕOPDPDNWD\Õ]. Öncelikle, <|QHUJH�X\DUÕQFD�DGLO�

bedelin \DOQÕ]FD�<|QHUJH�P����,�NDSVDPÕQGDki NXOODQÕPODUÕ�NDSVDGÕ÷Õ�EHOLUWLOPLúWLU. 

%X� NXOODQÕPODUÕQ� ticari amaç güdülmeksizin YH� \DOQÕ]FD� |÷UHWLPH� LOLúNLQ�

DoÕNODPDODUGD�EXOXQPD�DPDFÕ\OD�VÕQÕUOÕ�ROGX÷X�YönergeGH�EHOLUWLOPLúWLU��Yönerge m. 

5/IV düzenlemesi ile, adil bedel tespit edilirken üye devletlerin |÷UHWLPH LOLúNLQ�

oÕNDUODUÕ�LOH�KDN�VDKLSOHULQLQ�X÷UDGÕ÷Õ�]DUDU�DUDVÕQGDNL�GHQJHQLQ�J|]HWLOPHVL�JHUHkWL÷L�

|QJ|U�OG�÷�Q�� GH� HNOHPHN� JHUHNOLGLU257. Bizim kanaatimizce, öUQH÷LQ�� ELU� \D\ÕQFÕ�

NRUVDQOÕN� VHEHEL\OH� <|QHUJH� P�� ��,9¶WHQ� ID\GDODQDPD\DFDNWÕU� o�QN�� EX� NXOODQÕP�

<|QHUJH� P�� ��,� NDSVDPÕQGD� GH÷HUOHQGLULOmeyecektir. BLU� GL÷HU� önemli nokta ise, 

Yönerge m. 5/II ile üye devletlere, H÷LWLP�|÷UHWLP SD]DUÕQD�PDKVXV��UHWLOHQ�HVHUOHU�

YH\D� P�]LN� QRWDODUÕ� JLEL� eserleri, bu eserlerin OLVDQVODUÕQD� SL\DVDGD� NROD\FD�

HULúLOHELOGL÷L� GXUXPODUGD, LVWLVQD� GÕúÕQGD� WXWPD� HVQHNOL÷L� WDQÕQPÕú� ROPDVÕGÕU�� h\H�

devletlere, bütün veya bD]Õ HVHUOHUL� LVWLVQD� NDSVDPÕ� GÕúÕQGD� WXWPD� HVQHNOL÷L�

VD÷ODQPDVÕQÕQ�� bu türdeki eserlerin �UHWLFLOHULQLQ� KDNODUÕQÕ� DoÕVÕQGDQ� NDSVDPOÕ� ELU�

NRUXPD�VD÷OD\DFD÷Õ�kanaatindeyiz��$\UÕFD��|÷UHWLP�NXUXPODUÕQÕQ�LVWLVQD�NDSVDPÕQGDNL�

NXOODQÕPODUÕ�LoLQ�HVHU�VDKLSOHULQH�adil bedel |GHPHVL�JHUHNHQ�ELU�VHQDU\RGD��|÷UHWLP�

NXUXPODUÕQÕQ� NÕVÕWOÕ� E�WoHOHULQLQ� ELU� NÕVPÕQÕQ bu giderlere D\UÕOPDVÕ� VRQXFXQGD�

|÷UHQLPLQ�SDKDOÕODúPDVÕ�YH\D�ELUWDNÕP�HVHUOHULQ�|÷UHWLP�IDDOL\HWOHULQGHQ�GÕúODQPDVÕ�

VRQXFX� GR÷PD� RODVÕOÕ÷Õ� EXOXQGX÷X� LoLQ� VL\Dsi ve kültürel oHúLWOLOL÷L \DQVÕWDELOHFHN�

 

256 Priora, G. / Jütte, B. / Mezei, P., s. 564. 
257 Bkz.: Yönerge, dibace 24. 
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QLWHOLNWH�ELU�PRGHOH�XODúÕOPDVÕ�LKWLPDOLQL�G�ú�N�J|UPHNWH\L]��%X�QHGHQOH��<|QHUJH�P��

��,9� NDSVDPÕQGDNL� DGLO� bedel hükmünü�� \D\ÕQFÕODUÕQ� KDNODUÕQÕ� korumak veya 

NRUVDQOÕNOD�P�FDGHOH�EDNÕPÕQGDQ ID\GDOÕ bir çözüm olarak GH÷HUOHQGLUPHPHNWH\L].  

Priora/Jütte/Mezzi�� PDGGHGH� |QJ|U�OHQ� OLVDQVODPD� VLVWHPL� KDNNÕQGD� GD�

HOHúWLULGH� EXOXQDUDN� sistemin Y|QHUJHGH� \HWHULQFH� GHWD\ODQGÕUÕOPDGÕ÷ÕQÕ� EHOLUWPLú, 

YönergeQLQ��\H�GHYOHWOHULQ�LVWH÷H�ED÷OÕ�RODUDN�EHQLPVH\HELOHFH÷L�lisanslama sistemi 

DoÕVÕQGDQ�NXUDFD÷Õ PRGHOOHULQ�EDúDUÕVÕQÕQ, |÷UHWLP NXUXPODUÕQÕQ�YH\D�H÷LWLP�|÷UHWLP�

YH�N�OW�UGHQ�VRUXPOX�EDNDQOÕNODUÕQ�OLVDQV�SL\DVDVÕQGD�QDVÕO�etki J|VWHUHFHNOHULQH�ED÷OÕ�

olaca÷ÕQÕ�LOHUL�V�UP�ú ve bu modellerin ve siyasi ve kültürel oHúLWOLOL÷L \DQVÕWDELOHFHN�

QLWHOLNWH�ROPDVÕQÕQ |÷UHWLP�SROLWLNDODUÕ� DoÕVÕQGDQ�|QHm WDúÕGÕ÷ÕQÕ� EHOLUWPLúWLU258. Bu 

konuda Priora/Jütte/0H]]L¶\H� NDWÕOPDNWD\Õ]�� ]LUD� Eizim kanaatimizce de lisans 

SL\DVDVÕ� NRQXVXQGD� �\H� GHYOHWOHUH� <|QHUJH� P�� �� LOH� JHWLULOHQ� NRúXOODUGDQ� ID]ODVÕ�

DUDQPDOÕGÕU� Her QH�NDGDU�EDVÕQ�\D\ÕQFÕODUÕQÕQ�KDNODUÕ�|QHPLQL�V�UG�UPH\H�GHYDP�HWVH�

de GLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLPGH� D\GÕQODWPD� DPDFÕ\OD� HVHUOHULQ� NXOODQÕOPDVÕnda 

NDPXVDO� ID\GD� EXOXQPDNWDGÕU. Bu nedenle Yönergenin zorunlu bir lisans sistemi 

JHWLUPHPLú� ROPDVÕ� YH� OLVDQV� VLVWHPLQL� �\H� GHYOHWOHULQ� NHQGL� |÷UHWLP SROLWLNDODUÕ�

GR÷UXOWXVXQGD� LVWH÷H� ED÷OÕ� úHNLOGH� G�]HQOHPHOHULQH� imkân WDQÕPÕú� ROPDVÕ�� |÷UHWLP�

DoÕVÕQGDQ� ROXmlu bir JHOLúPHGLU�� %XQD� UD÷PHQ� kurulacak lisans sistemlerinde 

3ULRUD�-�WWH�0H]]L¶QLQ�GH�VDYXQGX÷X�JLEL��siyasi ve kültürel oHúLWOLOL÷LQ�NRUXQPDVÕQD�

özen gösterilmelidir.  

g÷UHWLGHNL� ELU� GL÷HU� HOHúWLUL�� HVHUOHULQ� DQFDN� |÷UHWLPH� LOLúNLQ� DoÕNODPDODUGD�

bulunPD� DPDFÕ\OD NXOODQÕODELOPHVL� NRúXOX DOWÕQGD KDQJL� |÷UHWLP� IDDOL\HWOHULQi 

 

258 Priora, G. / Jütte, B. / Mezei, P., s. 564. 
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kapsanGÕ÷Õ� konusunda hukuki kesinlik EXOXQPDPDVÕGÕU. Despotidou¶ya göre, 

DoÕNODPDda bulunma259 NRQVHSWLQLQ�\DOQÕ]FD�|÷UHQFL\L�D\GÕQODWPD�DPDFÕ�WDúÕPDVÕQÕQ�

DQODPÕ� istisna ile esas olarak H÷LWLP� |÷UHWLP SL\DVDVÕQD� \|QHOLN�PDWHU\DOLQ� \HULQH�

JHoPHPHVL� JHUHNHQ� HVHU� SDUoDODUÕQÕQ� YH\D� DOÕQWÕODUÕQÕQ� NXOODQÕPÕQÕ� LPD� Hdiliyor 

ROPDVÕGÕU ve bu sebeple PDGGH�NDSVDPÕ�GDUDOPDNWDGÕU260. Gerçekten de Yönergenin 

21. dibacesi ile, H÷LWLPGH� D\GÕQODWPD� NDYUDPÕQÕQ�� oR÷XQOXNOD� H÷LWLP� |÷UHWLP 

SL\DVDVÕQD�\|QHOLN�PDWHU\DOLQ�\HULQH�JHoPH\HFHN�HVHU�SDUoDODUÕQÕ�YH�DOÕQWÕODUÕQÕ�LPD�

HGHFHN�úHNLOGH�NXOODQÕOGÕ÷Õ�EHOLUWLOPLúWLU��%ize göre, m. 5/II¶QLQ�ODI]Õ�ile üye devletlere 

H÷LWLP� |÷UHWLP� SL\DVDVÕQD� \|QHOLN� PDWHU\DO� EDNÕPÕQGDQ� HVQHNOLN� WDQÕQPÕú� ROPDVÕ��

VLVWHPDWLN� DoÕGDQ� VRUXQ� GR÷XUPDNWDGÕU. Yönerge m. 5/,,�� IÕNUD� LOH� DoÕNoD� üye 

GHYOHWOHULQ� VHoLPLQH� EÕUDNÕODQ� ELU� hükmün, m. 5/I ile tekrar LPD� HGLOPLú� ROPDVÕ��

kanaatimize göre, üye devletlerin manevra kabiliyetini engellemektedir.  

g÷UHWLP� LoLQ� DoÕNODPDGD� EXOXQPD� NRQVHSWL konusunda Rosati�� |÷UHWLP�

faaliyetinin WLFDUL� ROPD\DQ� ELU� DPDo� LoLQ� NXOODQÕOPDVÕ LOH� |÷UHWLP� IDDOL\HWL� ve eser 

NXOODQÕPÕ� DUDVÕQGD� GR÷UXGDQ� ELU� ED÷ODQWÕ� ROPDsÕ� JHUHNWL÷LQL� EHOLUWPLúWLU261. Bu 

ED÷ODPGD� 5RVDWL�� WLFDUL� ROPD\DQ� DPDFÕQ�� NDU� HOGH� HWPH� DPDFÕ� ROPD\DQ� RODUDN�

DQODúÕOPDVÕ�JHUHNWL÷LQL� LOHUL�V�UP�úW�U262. GHWLULOHQ�PDGGHQLQ�DPDFÕ� WHOLI�KDNODUÕQÕQ�

dijital |÷UHWLP DODQÕQGDNL� JHOLúPHOHUL� EDOWDODPDVÕQÕ� HQJHOOHPHsinin önüne geçmek 

 

259 øQJ���LOOXVWUDWLRQ� 
260 Despotidou, s. 110. 
261 5RVDWL��V������5RVDWL¶\H�J|UH��LGDUL�YH\D�DUúLYOHPH�DPDoODUÕ JLEL�GL÷HU�DPDoODU�EX�LVWLVQD�NDSVDPÕQGD�
GH÷HUOHQGLULOPHPHOLGLU� 
262 Rosati, s.103. 5RVDWL�� EX� ED÷ODPGD�� LVWLVQDGDQ� |]HO� |÷UHWLP� NXUXPODUÕQÕQ� GD� ID\GDODQDELOHFH÷i 
J|U�ú�QGHGLU.  
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ROGX÷X� LoLQ�� 5RVDWL¶QLQ� J|U�ú�QH� NDWÕOPDNWD\Õ]263. øVWLVQDQÕQ� \DOQÕ]FD� |÷UHWLP�

NXUXPODUÕQÕQ� |÷UHWLP� IDDOL\HWOHULQH� |]J�OHQPLú� ROPDVÕ� EHNOHQLU� ELU� VRQXoWXU ve 

LVWLVQDQÕQ NDSVDPÕ�� |÷UHWLP� NXUXPODUÕQÕQ� |÷UHQFLOHUL� D\GÕQODWPD� DPDFÕ� WDúÕ\DQ 

faaliyetleri ile VÕQÕUOÕ�RODUDN yorumlanarak |÷UHWLP�NXUXPODUÕQÕQ�GL÷HU�NXOODQÕPODUÕQÕ�

içermemelidir. 

B. Düzenlemenin Türk Hukuku ile KDUúÕODúWÕUÕOPDVÕ 

Yönerge, dLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP için HVHU� YH� GL÷HU� NRUXPD� NRQXODUÕ 

�]HULQGHNL�oR÷DOWPD�KDNNÕ��LúOHPH�KDNNÕ��\D\PD�KDNNÕ��WHPVLO�KDNNÕ��\D\ÕQ�YH�XPXPD�

LOHWLP�KDNNÕ�LOH�EDVÕQ�\D\ÕQFÕODUÕQD�WDQÕQDQ�haklara LVWLVQD�JHWLUPLúWLU� <|QHUJH�P���¶LQ�

7�UN�KXNXNXQD�X\JXODQPDVÕ�EDNÕPÕQGDQ�KDQJL�KDNODUÕQ�HWNLOHQHFH÷LQLQ�EHOLUOHQPHVL�

için öncelikle bu haklarÕQ�YH�)6(.�NDSVDPÕQGD�KDOLKD]ÕUGD�YDU�RODQ�|÷UHWLP�DPDoOÕ�

LVWLVQDODUÕQ analiz edilmesi gereklidir. 7�UN�KXNXNXQGD�)6(.�NDSVDPÕQGD�oR÷DOWPD�

KDNNÕ264�� LúOHPH�KDNNÕ��\D\PD�KDNNÕ�� WHPVLO�KDNNÕ ile \D\ÕQ�YH�XPXPD�LOHWLP�KDNNÕ�

G�]HQOHQPLú, ancak Yönerge LOH� EDVÕQ� \D\ÕQFÕODUÕQD� WDQÕQDQ� KDNODU265 henüz Türk 

KXNXNXQGD� G�]HQOHQPHPLúWLU�� )6(.� NDSVDPÕQGD� NRQX\D� LOLúNLQ� istisna, FSEK 

NDSVDPÕQGD�|QJ|U�OHQ�|÷UHWLP�DPDoOÕ�temsil serbestisidir266.  

'LMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP� IDDOL\HWOHUL� NDSVDPÕQGD� FSEK ile öngörülen 

oR÷DOWPD�KDNNÕ��LúOHPH�KDNNÕ��\D\PD�KDNNÕ��WHPVLO�KDNNÕ��\D\ÕQ�YH�XPXPD�LOHWLP�KDNNÕ�

 

263 Bkz.: Yönerge, dibace 19. 
264 dR÷DOWPD�KDNNÕ��WH]LPL]LQ��o�QF��E|O�P�QGH�PHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕ�DOWÕQGD�LQFHOHQGL÷L�
için tekrardan incelenmeyecektir. 
265 %DVÕQ� \D\ÕQFÕODUÕQD� WDQÕQDQ� KDNODU�� WH]LPL]LQ� LNLQFL� E|O�P�QGH� Welif pD]DUÕQÕ� iúOHYVHOOHúWLUPH\H�
yönelik düzenlemeler DOWÕQGD�LQFHOHQGL÷L�LoLQ�WHNUDU�LQFHOHQPH\HFHNWLU� 
266 Temsil serbestisi, tezimizin ilk bölümünde DoÕNODQPÕú ROXS�EX�E|O�PGH�\DOQÕ]FD�|÷UHWideki ilgili 
J|U�úOHUH�\HU�YHULOHFHNWLU�� 
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ve iúOHPH�KDNNÕQÕQ�LKODOL�ihtimali V|]�NRQXVX�ROPDNWDGÕU� dR÷DOWPD�KDNNÕ��PHWLQ�YH�

YHUL�PDGHQFLOL÷L�DOW�EDúOÕ÷ÕQGD�LQFHOHQGL÷L�LoLQ�WHNUDU�DoÕNODQPD\DFDNWÕU� 

øúOHPH� KDNNÕ�� PHWLQ� YH� YHUL� PDGHQFLOL÷L� EDúOÕ÷ÕQGD� LQFHOHQGL÷L� LoLQ� WHNUDU�

LQFHOHQPH\HFHNWLU�� .RQX� NDSVDPÕQGD�� LúOHQPH� HVHULQ� |UQHNOHUL�� ELU� WL\DWUR�

|÷UHWPHQLQLQ� 6DEDKDWWLQ� $OL¶\H� DLW� ³.�UN�0DQWROX�0DGRQQD´� URPDQÕQÕQ� WL\DWUR\D�

uyarlamDVÕ267 veya bir P�]LN�|÷UHWPHQLQLQ�ELU türküye yeni bir aranjman yapPDVÕGÕU��

øIDGH� DUDoODUÕ� E�\�N� IDUNOÕOÕN�J|VWHUHQ� VDQDW� W�UOHUL� DUDVÕQGD�EX� úHNLOGH�ELU�ED÷ODQWÕ�

NXUXOPDVÕ�P�PN�Q� ROPD]268��gUQH÷LQ�� ]L\DUHW� HWWL÷L� ELU� JDOHULGHNL� SRUWUHGHQ� LOKDP�

DODUDN�úLLU�\D]DQ�ELU�úDLULQ�HVHUL�LúOHQPH�HVHU�GH÷LOGLU�  

<D\PD� KDNNÕ�� )6(.�P�� ��¶WH� ELU� HVHULQ� DVOÕQÕ� YH\D� oR÷DOWÕOPÕú� Q�VKDODUÕQÕ�

NLUDODPDN�� |G�Qo� YHUPHN�� VDWÕúD� oÕNDUPDN� YH\D� GD÷ÕWPDN� RODUDN� WDQÕPODQPÕúWÕU��

<D\PD�KDNNÕ�ELU�PDOL�KDN�ROXS�NDPX\D�VXQPD�ROJXVX�RODQ�\D\ÕQODPD�NDYUDPÕQGDQ�

IDUNOÕGÕU�� \D\ÕQ� KDNNÕ� HVHU� LOH� GR÷DU� YH� \D\ÕQ� V|]OHúPHVL� LOH� EDúNDVÕQD� JHoLULOLU269. 

<D\PD� KDNNÕ�� \D\PDQÕQ� E�W�Q� W�UOHULQL� NDSVDPDNWDGÕU� YH� HVHU� VDKLEL� KHP� FR÷UDIL 

VÕQÕUODPDGD�hem de süre VÕQÕUODPDVÕQGD�EXOXQDELOPHNWHGLU��<D\PD�KDNNÕ�KHU�QH�NDGDU 

PDOL� KDNODU� DOWÕQGD� VD\ÕOPÕú� ROVD� GD� HVHU� VDKLEL� �Q�Q�� YH\D� VD\JÕQOÕ÷ÕQÕ� DUWWÕUPD�

DPDFÕ\OD� GD� \D\PD� KDNNÕQÕ� GHYUHGHELOLU�� 6RQXo� RODUDN�� EX� KDNNÕQ� NXOODQÕOPDVÕ�

VRQXFXQGD�JHOLU�HOGH�HGLOPHPHVL�KDNNÕQ�QLWHOL÷L\OH�oHOLúPHPHNWHGLU270. Bir edebiyat 

 

267 Bir romandan tiyatro oyunu \D]ÕODELOHFH÷LQH \|QHOLN�J|U�ú��7HNLQDOS��V������ 
268 Ayiter, s. 68; Öztan (øúOHQPH�(VHU), s. 233-234. Bu konuda verilen ilginç bir örnek, bir edebiyat eseri 
RODQ�URPDQÕQ�ELU�P�]LN�HVHUL�RODQ�RSHUD\D�oHYULOPHVL�KDOLQGH�DQFDN�OLEUHWWRQXQ�\DQL�PHWLQ�NLWDSoÕ÷ÕQÕQ�
LúOHQPH�HVHU�VD\ÕODELOHFH÷LGLU��%XQXQ�VHEHEL�RODUDN�RSHUDQÕQ�ELU�P�]LN�HVHUL�RODUDN�LIDGH�DUDoODUÕQÕQ�
HGHEL\DW�HVHUOHULQGHQ�oRN�GDKD�IDUNOÕ�ROPDVÕ�LOHUL�V�U�OP�úW�U��%L]�GH�YHULOHQ�|UQH÷H�NDWÕOÕ\RUX]��]LUD�
RSHUD�LoLQ�\DSÕODFDN�\HQL�EHVWH�ELU�P�]LN�HVHUL�RODUDN�NRUXQDFDNWÕU� 
269 Tekinalp, s. 162. 
270 Öztan, Hukuk, s. 368. 
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|÷UHWPHQLQLQ� ELU� úLLULQ� oR÷DOWÕOPÕú� Q�VKDODUÕQÕ� |÷UHQFLOHULQH� GD÷ÕWPDVÕ�� \D\PDQÕQ�

|UQH÷LQL�ROXúWXUXU� 

7HPVLO�KDNNÕ��)6(.�P�����LOH�ELU�HVHUGHQ�GR÷UXGDQ�YH\D�LúDUHW��VHV�YH\D�UHVLP�

QDNOL�\DSDQ�D\JÕWODUOD�KDOND�DoÕN�DODQODUGD�RNXPDN��J|VWHUPHN��RNXPDN�JLEL� WHPVLO�

\ROODUÕ\OD� ID\GDODQPD� KDNNÕ� RODUDN� WDQÕPODQDUDN� EX� KDN�P�QKDVÕUDQ� HVHU� VDKLELQH�

WDQÕQPÕúWÕU��(VHU�VDKLELQLQ�PHVOHN�ELUOL÷L��\HVL�ROPDVÕ�GXUXPXQGD�WHPVLO�KDNNÕ��kural 

olarak \HWNL� EHOJHVL� EXOXQDQ� PHVOHN� ELUOL÷LQLQ� \D]ÕOÕ� L]QL� ROPDGÕNoD�

NXOODQÕODPD\DFDNWÕU��7HPVLO�KDNNÕQÕQ� WDQÕP�XQVXUX��XPXPD�DU]��NDSVDPÕ� LVH� WHPVLO�

HWPHN��VDKQHOHPHN�YH�VHUJLOHPHN�KDNNÕGÕU271. $UWKXU�0LOOHU¶ÕQ�\D]PÕú�ROGX÷X�&DGÕ�

.D]DQÕ� DGOÕ� WL\DWUR� HVHULQLQ� ELU� RNXOGD� |÷UHQFLOHU� WDUDIÕQGDQ� VHUJLOHQPHVL�� WHPVLOH�

örnektir. 

<D\ÕQ� YH� XPXPD� LOHWLP�KDNNÕ� )6(.�P�� ��� X\DUÕQFD� Eir HVHULQ� DVOÕQÕ� YH\D�

oR÷DOWÕOPÕú�Q�VKDODUÕQÕ��VHV�YH\D�J|U�QW��QDNOLQH�\DUD\DQ�DUDoODUOD�\D\ÕQODQPDVÕ�YH�

\D\ÕQODQPÕú� HVHUOHULQ� EDúND� \D\ÕQ� NXUXOXúODUÕ� WDUDIÕQGDQ� \HQLGHQ� \D\ÕQODQPDVÕ�

úHNOLQGH� XPXPD� LOHWLOPHVL� KDNNÕ� ROXS�P�QKDVÕUDQ� HVHU� VDKLELQH� WDQÕQPÕúWÕU��5DG\R�

JLEL� DUDoODUÕQ�JHQLú�NLWOHOHUH�KLWDS� HWPH�SRWDQVL\HOL� GLNNDWH� DOÕQDUDN�EX� LOHWLPH� L]LQ�

YHUPHN�YH\D�\DVDNODPDN�HVHU�VDKLELQH�D\UÕ�ELU�KDN�LOH�WDQÕQPÕúWÕU272. *|U�OG�÷���]HUH��

VD\ÕODQ�KDNODUÕQ�KHSVLQLQ�NDSVDPÕ�GLMLWDO�|÷UHWLP�LOH |UW�úPHNWHGLU�YH�GLMLWDO�|÷UHWLPLQ�

\D\JÕQODúPD\D� GHYDP� HWWL÷L� J�Q�P�]GH� WHOLI� KDNODUÕQÕQ� GLMLWDO� |÷UHWLP� NRQXVXQGD�

KXNXNL�NHVLQOLN�JHWLUHFHN�úHNLOGH�J�QFHOOHQPHVL�JHUHNOLGLU� 

 

271 Tekinalp, s. 167. 
272 Erel, s. 157. 
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Temsil serbestisi, FSEK m. 33 ile G�]HQOHQPLúWLU. Yönerge m. 5 ile düzenlenen 

LVWLVQDQÕQ�� 7�UN� |÷UHWLVLQGHNL� GLMLWDO� |÷UHWLP NDYUDPÕ� WDUWÕúPDODUÕ� DoÕVÕQGDQ� ROXPOX�

HWNLVL� RODFD÷Õ� DoÕNWÕU��7HNLQDOS¶H�J|UH�� temsil serbestisi \DOQÕ]FD�\�]�\�]H�|÷UHWLPH 

|]J�OHQPLú�ROXS�\�]�\�]H�|÷UHWLP NDYUDPÕ�LOH�DQODWÕOPDN�LVWHQHQ�XQVXU, |÷Uetmen ile 

|÷UHQFLQLQ�D\QÕ�YH\D�D\QÕ�VD\ÕODELOHFHN�RUWDPGD�EXOXQPDVÕGÕU273. Öztan; TV, radyo, 

SRVWD�LOH�\DSÕODQ�|÷UHWLPGH EX�LVWLVQDGDQ�\DUDUODQÕODPD\DFD÷Õ�NDQDDWLQGHGLU274. $WHú¶H�

göre, ODI]L� \RUXP� \DSÕOPDVÕ� GXUXPXQGD� øQWHUQHW� �]HULQGHQ� |÷UHWLPGH� EX� LVWLVQD�

NXOODQÕODPD]275. Suluk/Karasu/Nal, ELU�HVHULQ�oHYULPLoL�RODUDN��\DOQÕ]FD�|÷UHQFLOHULQ�

HULúHELOGL÷L� ELU� SODWIRUPGD� ROPDVÕ� GXUXPXQGD� ELOH�� HULúLPH� DoÕOPDVÕ� YH\D� DoÕN�

|÷UHWLPGH�NXOODQÕOPDVÕQÕQ�\DVDN�ROGX÷XQX�EHOLUWPLúWLU276. 6XOXN¶D�J|UH�WHPVLO�KDNNÕ�

EDNÕPÕQGDQ X]DNWDQ�|÷UHQLP�LVWLVQDVÕ�\RNWXU277. *�QHú¶H�J|UH�LVH�\DVDGDNL�LVWLVQD�KHU�

ne kadar yüz yüze |÷UHWLP LOH� VÕQÕUODQGÕUÕOPÕú� ROVD� GD� J�Q�P�]GH� ROD÷DQ� |÷UHWLP 

\|QWHPOHUL� DUDVÕQD� JLUPLú� EXOXQDQ� LQWHUQHW� YH� X]DNWDQ� |÷UHWLP GH� J|]� DUGÕ�

edilmemelidir278. Yönerge LOH� JHWLULOHQ� G�]HQOHPHQLQ� 7�UN� KXNXNXQD� DOÕQPDVÕ�

GXUXPXQGD��WHPVLO�VHUEHVWLVL�NRQXVXQGDNL�\RUXPODPD�IDUNOÕOÕNODUÕ�JLGHULOPLú�RODFDNWÕU 

YH� NDQXQ� GH÷LúLNOL÷L VRQXFXQGD� WHPVLO� VHUEHVWLVLQLQ� GLMLWDO� |÷UHWLPL� GH� NDSVDGÕ÷Õ�

NRQXVXQGD�KXNXNL�NHVLQOLN�VD÷ODQDFDNWÕU� 

 

273 Tekinalp, s. 174.  
274 Tekinalp, s. 174; Öztan (Hukuk), s. 438. 
275 $WHú��.DSVDP�YH�6ÕQÕUODQGÕUPD���V�����-287. 
276 Suluk/Karasu/Nal, s. 104��$WHú��.DSVDP�YH�6ÕQÕUODQGÕUPD���V������ 
277 6XOXN��&���'LMLWDO�7HOLI�+DNODUÕ��7LFDUHW�YH�)LNUL�0�ONL\HW�+XNXNX�'HUJLVL�������6�����V���2. 
278 *�QHú��V�������*�QHú¶H�J|UH�EX�RODVÕOÕNWD�V|] konusu olan eserlerin tiyatro, sinema, pandomim gibi 
VDKQH�HVHUOHUL�YH\D�VÕQÕIWD�RNXQDQ�HGHEL�HVHUOHU�RODELOHFH÷L�|QJ|U�OPHNWHGLU� 
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*|U�OG�÷���]HUH��7�UN�WHOLI�KXNXNXQGD�WHPVLO�VHUEHVWLVL�NDSVDPÕQGD�dijital ve 

VÕQÕU�|WHVL�|÷UHWLPLQ�P�PN�Q�ROXS�ROPDGÕ÷Õ�|÷UHWLGH WDUWÕúPDOÕ�ELU�NRQXGXU ve hukuki 

NHVLQOL÷LQ� VD÷ODQPDVÕ� LoLQ� bu konuda G�]HQOHPH� \DSÕOPDVÕ� úDUWWÕU�� %X� ED÷ODPGD� 

$%¶GHNL� PRGHO� L]OHQHUHN )6(.� NDSVDPÕQGD düzenlenen oR÷DOWPD� KDNNÕ�� LúOHPH�

KDNNÕ�� \D\PD� KDNNÕ�� WHPVLO� KDNNÕ�� \D\ÕQ� YH� XPXPD� LOHWLP� KDNNÕ� LOH� Yönerge ile 

G�]HQOHQPLú� YH� )6(.� NDSVDPÕQGD� GD� G�]HQOHQPH� LKWLPDOL� EXOXQDQ� EDVÕQ�

\D\ÕQFÕODUÕQD� WDQÕQDQ� KDNODUD�� GLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLPH� LOLúNLQ� \HQL� ELU istisna 

getirilmelidir.  

+HU�QH�NDGDU�<|QHUJH�P����LOH�KXNXNL�ERúOXN�GROGXUXOPXú�ROVD�GD�PDGGHQLQ�

AB içerisinde yeknesak biU� X\JXODPD� VD÷ODPD\DFD÷Õ�� |÷UHWLGHNL� HOHúWLULOHU� ÕúÕ÷ÕQGD�

DoÕNWÕU� Bize göre�� <|QHUJH� P�� �� K�NP�� 7�UN� KXNXNXQD� DOÕQÕUNHQ; bütün eserler 

EDNÕPÕQGDQ�\D\ÕQFÕ\D� DGLO�bedel |GHQPHVL� ]RUXQOXOX÷X�G�]HQOHQPHPHOLdir. Bunun 

yerine, H÷LWLP�|÷UHWLP�SD]DUÕQD�|]J�OHQPLú HVHUOHU�YH�P�]LN�QRWDODUÕ�KDULo�WXWXOPDN�

�]HUH�� E�W�Q� HVHUOHULQ� KHP� GLMLWDO� KHP� GH� \�]� \�]H� H÷LWLPGH� NXOODQÕOPDVÕ� |]HO� ELU�

LVWLVQD�NDSVDPÕQGD� VHUEHVW� EÕUDNÕOPDOÕGÕU��d�QN���ELOJL\H�XODúPDQÕQ�NROD\ODúWÕ÷Õ�YH�

NLUOL� ELOJLQLQ� oR÷DODUDN� DUWWÕ÷Õ� J�Q�P�]GH�� VL\DVL� YH� N�OW�UHO� oHúLWOLOL÷L� \DQVÕWDQ�

HVHUOHULQ� |÷UHQFLOHUOH� EXOXúPDVÕ� VRQ� GHUHFH� |QHPOLGLU� g÷UHWLP�NXUXPODUÕQÕQ� NÕVÕWOÕ�

E�WoHOHULQLQ�E�\�N�ELU�NÕVPÕQÕQ�EX�JLGHUOHUH�D\UÕOPDVÕ�KHP�|÷UHQLPLQ�SDKDOÕODúPDVÕ�

KHP�GH�D]ÕQOÕN�J|U�ú�Q��\DQVÕWDQ�HVHUOHULQ�|÷UHWLP�IDDOL\HWOHULQGHQ�GÕúODQPDVÕ�ULVNLni 

WDúÕPDNWDGÕU�� øVWLVQD� NDSVDPÕ� KDULFLQGH� WXWXODQ� HVHUOHU� EDNÕPÕQGDQ�� |÷UHWLP�

NXUXPODUÕQD� OLVDQV�YHUHFHN�RODQ�NXUXPXQ�HULúLOHELOLU�YH�J|U�Q�U�ROPDVÕQÕ� VD÷ODPDN�

için gerekli önlemleri alma zorunlulu÷X� GHYDP� HGHcektir. Bu nedenle Türk kanun 

koyucu, YönergeQLQ��\H�GHYOHWOHUH�WDQÕGÕ÷Õ�HVQHNOLN�SD\Õ�LoHULVLQGH��hak sahiplerinin 

PHQIDDWL�GH�J|]�|Q�QGH�EXOXQGXUXODUDN��H÷LWLP�|÷UHWLP�NXUXPODUÕ�\DUDUÕQD�JHQLú�bir 
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GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�LVWLVQDVÕQÕ düzenlemelidir. Zira siyasi ve kültürel oHúLWOLOL÷L 

\DQVÕWDELOHFHN�QLWHOLNWH�ELU�PRGHO�EHQLPVHQPHVLQGH�NDPX�\DUDUÕ�EXOXQPDNWDGÕU��� 

III.  Eser ve DL÷HU�Koruma KRQXODUÕQÕQ .�OW�UHO�0LUDVÕ�.RUXPD�
$PDFÕ\OD�dR÷DOWÕOPDVÕ 

³.�OW�UHO�PLUDV�NXUXPX´�NDYUDPÕ�<|QHUJH�P����,,,�LOH�NDPXVDO�HULúLPH�DoÕN�

N�W�SKDQH��P�]H��DUúLY�YH\D�ILOP�YH�VHV�PLUDVÕ�NXUXPX�RODUDN�WDQÕPODQPÕúWÕU��Kanun 

NR\XFX��GLMLWDO�WHNQRORMLOHULQ�JHOLúPHVL�LOH�RUWD\D�oÕNDQ�N�OW�UHO�PLUDVÕ�NRUXPDQÕQ�\HQL�

\ROODUÕQÕQ� EX� LVWLVQD� NDSVDPÕQGD� NXOODQÕODELOHFH÷L� G�ú�QFHVLQL279 Yönergede 

EHOLUWPLúWLU��%X�ED÷ODPGD��N�OW�UHO�PLUDV�NXUXPODUÕQÕQ�NROHNVL\RQODUÕQGD�\HU�DODQ�eser 

YH�GL÷HU�NRUXPD�NRQXODUÕQÕ PXKDID]D�HWPHOHULQLQ��ILNUL��U�Q��oR÷DOWPD\Õ�LoHUHFH÷LQL�

YH� GROD\ÕVÕ\OD� LOJLOL� KDN� VDKLSOHULQLQ� L]QLQL� JHUHNWLUPH� LKWLPDOL� EXOXQDELOHFH÷i 

G�ú�QFHVL\OH�� N�OW�UHO�PLUDV� NXUXPODUÕ� OHKLQH� ]RUXQOX� ELU� LVWLVQD� G�]HQOHQPLúWLU280. 

gUQH÷LQ�� NROHNVL\RQXQGD� EHOJHVHO� NDVHWOHUL� EXOXQDQ� NDPX\D� DoÕN� ELU� �QLYHUVLWH�

kütüphanesi, zaman içerisinde bozulan kasetlerdeki ses ve görüntüyü muhafaza 

HGHELOPHN�DPDFÕyla belgeselleri elektronik ortama aktarabilecektir.  

.�OW�UHO�PLUDV� NXUXOXúODUÕQÕQ� JHUHNOL� WHNQLN� DUDoODUD� YH\D� \HWHUOL� X]PDQOÕ÷D�

VDKLS� ROPDPDVÕ� GXUXPXQGD�� NRUXPD� DPDoOÕ� oR÷DOWPD� IDDOL\HWL� NDSVDPÕQGD� �o�QF��

NLúLOHUH�EDúYXUXOPDVÕ�GD�P�PN�QG�U281. Eser YH\D�GL÷HU�NRUXPD�NRQXODUÕQÕQ ömrünün 

KHUKDQJL� ELU� QRNWDVÕQGD282 EX� IDDOL\HW� JHUoHNOHúWLULOHELOLU��gUQH÷LPL]GH� EDKVL� JHoHQ�

NDPX\D�DoÕN��QLYHUVLWH�N�W�SKDQHVL��EX�LVWLVQD�GR÷UXOWXVXQGD�EHOJHVHO�NDVHWOHULQL�EX�

 

279 Bkz.: Yönerge, dibace 25. 
280 Bkz.: Yönerge, dibace 25. 
281 Bkz.: Yönerge, dibace 28. 
282 Bkz.: Yönerge, dibace 27. 
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DODQGD�X]PDQODúPÕú�ELU�úLUNHW�DUDFÕOÕ÷Õ\OD��KHQ�] NDVHWOHU�ER]XOPD\D�EDúODPDGDQ�GD�

elektronik ortama aktarabilecektir. 

A. g÷UHWLGHNL�EOHúWLULOHULQ�DH÷HUOHQGLULOPHVL 

Yönerge m. 6 ile düzenlenen HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ N�OW�UHO�PLUDVÕ�

NRUXPD� DPDFÕ\OD� oR÷DOWÕOPDVÕ LVWLVQDVÕ�� |÷UHWLGH� ROXPOX� NDUúÕODQPÕú� DQFDN� bD]Õ 

yönleriyle HOHúWLULOPLúWLU�� g÷UHWLGHNL� LON� HOHúWLUL�� kültürel miras kurumunun yeri 

NRQXVXQGD� NHVLQOLN� EXOXQPDPDVÕQD� LOLúNLQGLU. Rosati¶\H� J|UH kültürel miras 

NXUXPODUÕQD�NXUXOXú�\HUL�EDNÕPÕQGDQ�VÕQÕUODPD�JHWLULOPHPLú�ROPDVÕ sebebiyle pratikte 

belirsizOLN� \DúDQPDVÕ LKWLPDOL� EXOXQPDNWDGÕU� YH kuruOXú� \HUL kavrDPÕ yoruma 

PXKWDoWÕU283��g÷UHWLGHNL�ikinci HOHúWLUL��LVWLVQDQÕQ�\DOQÕ]FD�oR÷DOWma KDNNÕ�EDNÕPÕQGDQ�

JHWLULOPLú�ROPDVÕGÕU. Delbaere¶\H�J|UH� N�OW�UHO�PLUDV�NXUXPODUÕQD�\D\ÕQ�YH�XPXPD�

LOHWLP�KDNNÕ EDNÕPÕQGDQ�D\QÕ�istisnaQÕQ WDQÕQPDPÕú�ROPDVÕ��GLMLWDO�RUWDPD�DNWDUÕOPÕú�

kültürel PLUDV�HVHUOHULQLQ�NDPX\D�HWNLQ�YH�GHPRNUDWLN�ELU�úHNLOGH�HULúLPL�EDNÕPÕQGDQ�

ek bir güçlük getirecektir284. g÷UHWLGHNL�üçüncü HOHúWLUL��istisna NDSVDPÕQGDNL�HVHUOHULQ�

N�OW�UHO� PLUDV� NXUXPODUÕQÕQ� NDOÕFÕ� NROHNVL\RQXQGD� EXOXQPDVÕQÕQ� úDUW� WXWXOPXú�

ROPDVÕGÕU. *XVV¶a göre, NDOÕFÕ�NROHNVL\RQ�NRúXOu VHEHEL\OH�NXUXPODU�DUDVÕ�|G�Qo�DOÕQDQ�

HVHU�LVWLVQD�NDSVDPÕQD�JLUPH\HFHNtir285.  

g÷UHWLdeki birinci HOHúWLUL, YönergeGH�N�OW�UHO�PLUDV�NXUXPODUÕQa kurulXú�\HUL�

EDNÕPÕQGDQ� istisna JHWLULOPHPLú ROPDVÕGÕU�� Rosati¶\H� J|UH� LVWLVQD� NDSVDPÕQGDNL�

 

283 Rosati, s. 134-135. 
284 Delbaere, F.: Copyright in the Digital Information Age: The case of digitally remastered heritage 
works within the regulatory framework of the European Union, KU Leuven 2021, s. 29. 
285 Guss, A.: The Digitization of Cultural Heritage under Polish Law and Policy: Challenges Presented 
by Copyright Law, Santander Art and Culture Law Review (SAACLR) 2020, S. 2, s. 384-385. 
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N�OW�UHO� PLUDV� NXUXPODUÕQÕQ $%� LoHULVLQGH� NXUXOPXú� ROPD� ]RUXQOXOX÷XQXQ�

EXOXQPDPDVÕ��NDQXQ�NR\XFXQXQ�G�]HQOHPH\L�LKPDO�HWWL÷L�|QHPOL�ELU�NRQXGXU�YH�EX�

ihmal sebebiyle uygulamada belirsizliN�\DúDQPDVÕ ihtimali EXOXQPDNWDGÕU286. Bu sorun 

NDUúÕVÕQGD�5RVDWL��N�OW�UHO�PLUDV�NXUXPODUÕQD�YHULOHFHN�OLVDQVODUÕQ�FR÷UDIL�NDSVDPÕQD�

LOLúNLQ� düzenlenen Yönerge m. 9 ile N�OW�UHO� PLUDV� NXUXPODUÕQÕQ� $%� LoHULVLQGH�

EXOXQPDVÕ�JHUHNWL÷LQGHQ�KDUHNHWOH��VLVWHPDWLN�RODUDN�<|QHUJH�P����LOH�D\QÕ�NRúXOXQ�

DUDQDFD÷Õ�J|U�ú�QGHGLU287��*HUoHNWHQ�GH�<|QHUJH�P�����5RVDWL¶QLQ� LúDUHW etWL÷L� JLEL�

<|QHUJH� P�� �� LOH� ED÷ODQWÕVÕ� EXOXQDQ� ELU� PDGGH� ROGX÷X� LoLQ�� <|QHUJH� P�� ��

NDSVDPÕQGDki kültürel miras kurumunun da AB içerisinde EXOXQPDVÕ�JHUHNWL÷LQH�GDLU�

]ÕPQL� ELU� DQOD\Õú� ROGX÷X� NRQXVXQGD� 5RVDWL¶\H� NDWÕOPDNWD\Õ]� Bu konuda Rosati, 

kuruOXú288 NDYUDPÕQÕQ AB hukukunun genel ilkeleri ve AYUXSD�%LUOL÷L AdaleW�'LYDQÕ 

(ABAD) içtihaGÕna uygun olarak yorumlanPDVÕ�JHUHNWL÷LGLU289. 5RVDWL¶QLQ�GH� LúDUHW�

HWWL÷L�JLEL��$%ø+$�P������ LOH�\HUOHúPH�|]J�UO�÷��G�]HQOHQPLú�YH�NXUXOXú NDYUDPÕ�

$%$'� WDUDIÕQGDQ� JHQLú� ELU� úHNLOGH� WDQÕPODQarak ELU� NLúL� YH\D� úLUNHWLQ� HNRQRPLN�

nedenleUOH�NDOÕFÕ�YH\D�\DUÕ�NDOÕFÕ�\HUOHúLPLQL�LIDGH�HGHFHN�\|QGH�\RUXPODQPÕúWÕU��Bu 

ED÷ODPGD, <|QHUJH�P����NDSVDPÕQGD�D\QÕ�\DNODúÕPÕQ�EHQLPVHQHELOHFH÷L konusunda 

Rosati LOH�D\QÕ�kanaatteyiz.  

g÷UHWLGHNL� �o�QF�� HOHúWLUL�� Yönerge m. 6 ile N�OW�UHO� PLUDV� NXUXPODUÕQD�

\DOQÕ]FD�oR÷DOWPD�KDNNÕ�EDNÕPÕQGDQ�LVWLVQD�|QJ|U�OP�ú�ROXS�D\QÕ�LVWLVQDQÕQ�\D\ÕQ�YH�

XPXPD�LOHWLP�KDNNÕ�EDNÕPÕQGDQ G�]HQOHQPHPLú ROPDVÕGÕU��%X�ED÷ODPGD�Delbaere, 

 

286 Rosati, s. 134. 
287 Rosati, s. 134. 
288 øQJ���HVWDEOLVKPHQW� 
289 Rosati, s. 135. 
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öncelikle ���0D\ÕV������WDULKOL��������/EC VD\ÕOÕ�%LOJL�7RSOXPX�<|QHUJHVL¶QLQ���,,�F�

maddesi NDSVDPÕQGD� NDU� DPDFÕ� J�WPH\HQ KDOND� DoÕN� N�W�SKDQHOHU�� H÷LWLP� |÷UHWLP�

NXUXPODUÕ, P�]HOHU�YH\D�DUúLYOHU OHKLQH�WDQÕQPÕú ELOLPVHO�DPDoOÕ�oR÷DOWÕP�LVWLVQDVÕQD�

ek olarak Yönerge m. 6 düzenlemesinin getirilmesini ROXPOX� ELU� JHOLúPH� RODUak 

QLWHOHQGLUPLúWLU�YH�EX�LVWLVQD\Õ, N�OW�UHO�PLUDV�NXUXPODUÕQÕQ�NROHNVL\RQODUÕQGD�EXOXQDQ�

HVHUOHULQ�KXNXND�X\JXQ�úHNLOGH�GLMLWDO�RUWDPD�WDúÕQPDODUÕQÕ�VD÷OD\DQ�J�oO��YH�HWNLOL�ELU�

DUDo� RODUDN� WDQÕPODPÕúWÕU290. Bu noktada 'HOEDHUH¶\H� NDWÕOPDNWD\Õ]� o�QN�� KHP� ilk 

LVWLVQDQÕQ� ]RUXQOX� ROPDPDVÕ� KHP� GH� N�OW�UHO� PLUDVÕ� NRUXPD� DPDFÕ� J�WPHPHVL�

VHEHEL\OH�<|QHUJH�P���¶QÕQ�N�OW�UHO�PLUDV�NXUXPODUÕ�LoLQ�|QHPOL�ELU�KXNXNL�ERúOX÷X�

GROGXUGX÷X�kanaatindeyiz��'HOEDHUH¶\H� J|UH� KHU� QH� NDGDU� oR÷DOWÕP� KDNNÕ� LVWLVQDVÕ�

olumlu bir geOLúPH�ROVD�GD�N�OW�UHO�PLUDV�NXUXPODUÕQÕQ�IDDOL\HWOHUL�DoÕVÕQGDQ�\D\ÕQ�YH�

umuma iletim hakkÕ��]HULQGH�LVWLVQD�düzenlenmesi de bir gerekliliktir ve Yönerge m. 

��NDSVDPÕQGD�\D\ÕQ�YH�XPXPD�LOHWLP�KDNNÕ��]HULQGH�istisna öngörülmemLú�ROPDVÕ, bu 

NXUXPODU� DoÕVÕQGan fazladan bir zorluk yaratarak GLMLWDO� RUWDPD� DNWDUÕOPÕú� N�OW�UHO�

PLUDV� HVHUOHULQLQ� NDPX\D� HWNLQ� YH� GHPRNUDWLN� ELU� úHNLOGH� HULúLlmesine engel 

ROPDNWDGÕU291. Bu NRQXGD� *XVV�� PDGGH� NDSVDPÕQGD� XPXPD� LOHWLP� KDNNÕQD� LVWLVQD�

JHWLULOPHPLú� ROGX÷XQXQ� DOWÕQÕ� oL]PLú� DQFDN� NRUXPD� V�UHVL� GRODQ� HVHUOHU� \|Q�QGHQ�

XPXPD� LOHWLP� JHUoHNOHúWLUHELOHFH÷LQL� EHOLUWPLúWLU292�� +HU� QH� NDGDU� 'HOEDHUH¶QLQ�

eserlerin kamuya etkin ve demokratik ELU�úHNLOGH� LOHWLPL�NRQXVXQGDNL�oHNLQFHOHULQH�

NDWÕOVDN�GD�kanaatimiz; ILNUL��U�Q�VDKLELQH�WDQÕQDQ�KDNODUÕQ, koruma süresi dolmadan 

N�OW�UHO�PLUDV�NXUXPODUÕ� WDUDIÕQGDQ� VHUEHVWoH�NDPX\D� LOHWLOHELOPHVL� RODVÕOÕ÷ÕQÕQ�hak 

 

290 Delbaere, s. 29. 
291 Delbaere, s. 135. 
292 Guss, s. 384. 
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sahibi ile NDPX� oÕNDUÕ� GHQJHVLQGH� RUDQWÕVÕ]OÕN� \DUDWDFD÷Õ� yönündedir. Bu nedenle, 

<|QHUJH�P����LOH�oR÷DOWPD�KDNNÕQD�JHWLULOHQ�LVWLVQDQÕQ�XPXPD�LOHWLP�KDNNÕ��]HULQGH�

GH�JHWLULOPHVL�JHUHNWL÷LQH�NDWÕOPDPDNWD\Õ]. 

g÷UHWLGHNL�ELU�GL÷HU�HOHúWLUL ise LVWLVQD�EDNÕPÕQGDQ�ELU�]RUXQOXOXN�QLWHOL÷LQGH�

olan kaOÕFÕ�NROHNVL\RQ�NRúXOXQD�LOLúNLQGLU��*XVV¶D�J|UH��<|QHUJH�P���¶GD�|QJ|U�OHQ�

NDOÕFÕ� NROHNVL\RQ NRúXOu sebebiyle, NXUXPODU� DUDVÕ� |G�Qo� DOÕQDQ� HVHUOHU� LVWLVQD�

NDSVDPÕQD�JLUPH\HFHNWLU293. .DOÕFÕ�NROHNVL\RQ�NRúXOX��Yönergenin 29. dibacesinde, 

eserler veya eser vH�GL÷HU�NRUXPD�NRQXODUÕQÕQ, bir kültürel miras kurumunD�DLW�ROPDVÕ�

veya |UQH÷LQ�bir mülkiyet devri, OLVDQV�V|]OHúPHVL veya yasal yükümlülükler sonucu, 

NXUXPGD�NDOÕFÕ�RODUDN�WXWXOPDVÕ�RODUDN�DoÕNODQPÕúWÕU��%X�ED÷ODPGD��|G�Qo�DOÕQDQ�ELU�

HVHU�NDOÕFÕ�NROHNVL\RQ�NRúXOXQX�VD÷ODPD\DFD÷Õ�LoLQ�*XVV¶XQ�\RUXPXQD�NDWÕOPDNWD\Õ]� 

B. Düzenlemenin Türk Hukuku ile KDUúÕODúWÕUÕOPDVÕ 

Yönerge P�� �¶QÕQ� 7�UN� KXNXNXQD� X\JXODQPDVÕ� EDNÕPÕQGDQ� KDQJL� KDNODUÕQ�

HWNLOHQHFH÷LQLQ� EHOLUOHQPHVL� LoLQ� |QFHOLNOH� EX� KDNODUÕQ� YH� )6(.� NDSVDPÕQGD�

KDOLKD]ÕUGD�YDU�RODQ�|÷UHWLP�DPDoOÕ�LVWLVQDODUÕQ�DQDOL]�HGLOPHVL�JHUHNOLGLU��<|QHUJH�P��

�� LOH��)6(.¶WH�G�]HQOHQPLú�ELU�PDOL� KDN�RODQ�oR÷DOWPD�KDNNÕ��]HULQGH� ]RUXQOX�ELU�

LVWLVQD�JHWLULOPLúWLU��Türk hukukunda N�OW�U�DPDoOÕ�oR÷DOWÕPD�LOLúNLQ�istisnalar, kLúLVHO�

NXOODQÕP� LVWLVQDVÕ�� devletin eserden faydalanma yetkisi ve kamuya mal etmedir. 

)6(.¶WH�PHYFXW� RODQ LVWLVQDODUÕQ� NDSVDPÕQÕQ��<|QHUJH�P�� �� LOH� G�]HQOHQHQ� LVWLVQD�

ÕúÕ÷ÕQGD�LQFHOHQPHVL�JHUHNOLGLU� <|QHUJH�P����LOH��oR÷DOWPD�KDNNÕna istisna JHWLULOPLú 

olup, bu hak PHWLQ�YH�YHUL�PDGHQFLOL÷L�DOW�EDúOÕ÷ÕQGD�DoÕNODQPÕúWÕU� 

 

293 Guss, s. 384-385. 
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.LúLVHO� NXOODQÕP� LVWLVQDVÕ�� FSEK m. 38 LOH� G�]HQOHQPLúWLU�� %X� LVWLVQD�

NDSVDPÕQGD� E�W�Q� ILNLU� YH� VDQDW� HVHUOHULQLQ�� NkU� DPDFÕ� WDúÕPDPak úDUWÕ\OD� NLúLVHO�

NXOODQÕP� LoLQ� oR÷DOWÕOPDVÕ� hukuka uygundur294. %X� oR÷DOWPDda NkU� DPDFÕ�

J�G�OPHVLQLQ�\DVDN�ROPDVÕQÕQ295 \DQÕQGD��KDN�VDKLELQLQ�PHúUX�PHQIDDWOHULQH�KDNOÕ�ELU�

VHEHS�ROPDNVÕ]ÕQ�]DUDU�YHUPHVL�YH\D�HVHUGHQ�QRUPDO�\DUDUODQPD\D�D\NÕUÕ�ROPDVÕ�GD�

\DVDNWÕU��ùDKVL�DPDoOD�\DSÕODQ�oR÷DOWPDODU�EHOLUOL�ELU�VD\Õ\Õ�DúDPD]296��g÷UHWLGHNL�NLPL�

\D]DUODUD�J|UH�NLúLVHO�NXOODQPDQÕQ�VÕQÕUÕ�ELU�DGHW�NRS\D�LOH�VÕQÕUOÕ\NHQ297 kimi yazarlara 

J|UH�LVH�NDQXQ�K�NP�QGH�DGHW�EHOLUWLOPHPLú�ROPDVÕ�GDKD�ID]OD�DGHWWHNL�oR÷DOWPDODUÕ�

X\JXQ�J|UPH�LPNkQÕ�YHUPHNWHGLU298. 

%X� LVWLVQDGDQ� ID\GDODQDELOHFHN� NLúLOHU� NRQXVXQGD� LVH� NLúLVHO� NXOODQÕPÕQ� GDU�

yorumlDQPDVÕ�� oR÷DOWÕOPÕú� NRS\DODUÕQ� \DOQÕ]FD� oR÷DOWDQ� NLúL� YH� \DNÕQ� GDU� DLOH�

oHYUHVLQGHNLOHULQ� NXOODQDELOHFH÷L� DQODPÕQD� JHOHFHNWLU�� øVWLVQDQÕQ� EX� úHNLOGH� GDU�

\RUXPODQPDVÕ�J�QGHOLN�KD\DWÕQ�LKWL\DoODUÕQÕ�NDUúÕODPDN�DoÕVÕQGDQ�\HWHUVL]�ROGX÷X�LoLQ�

oR÷DOWDQÕQ� Lú� oHYUHVL� YH� DUNDGDúODUÕ� WDUDIÕQGDQ� GD� NXOODQÕODELOHFH÷LQL� NDEXO� HWPHN�

\HULQGH�RODFDNWÕU299 DQFDN�K�NP�Q�HVHU�VDKLELQLQ�DOH\KLQH�VRQXo�GR÷XUDFDN�úHNLOGH�

NDPX\D�NDSDOÕ�oHYUHOHUL�YH�WRSOXOXNODUÕ�NDSVDPDPDVÕ�JHUHNWL÷L�GH�|÷UHWLGHNL�\D]DUODU�

 

294 .LúLVHO�oR÷DOWÕP�LVWLVQDVÕQD�WH]LPL]LQ�ELULQFL�E|O�P�QGH�DoÕNODQPÕúWÕU� 
295 7HNLQDOS��V�������7HNLQDOS¶H�J|UH�JLGHUGHQ�WDVDUUXI�HWPHN�GH�NDU�HOGH�HWPHNOH�EHQ]HU�ROXS�VHUEHVWL�
NDSVDPÕQGD�\DVDNWÕU�� 
296 Suluk/Karasu/Nal, s. 106. 
297 Tekinalp, s. 177. 
298 g]WDQ��+XNXN���V�������g]WDQ¶D�J|UH�KHU�QH�NDGDU�LVWLVQDODUÕQ�GDU�\RUXPODQPDVÕ�JHUHNVH�GH�DVOÕQGD�
|Oo��NDo�NRS\DQÕQ�NLúLVHO� LKWL\DFÕ� NDUúÕODPDN� LoLQ�\HWHUOL�ROGX÷X�ROPDOÕGÕU��%L]��g]WDQ¶D�NDWÕOÕ\RUX]�
çünkü somut olaydaki ihtiyaca göre eserin bir adetten fD]OD�oR÷DOWÕOPDVÕQGD�PHúUX�PHQIDDW�RODELOLU� 
299 $\LWHU��V�������(UHO��V�������7HNLQDOS��V�������$\LWHU¶H�J|UH�NLúLVHO�NXOODQÕPÕQ�HQ�JHQLú�\RUXPX��NLúLQLQ�
oR÷DOWÕOPÕú� NRS\DODUÕQ� NkU� DPDFÕ� ROPDGDQ� PHVOHNL� DPDoODU� LoLQ� GH� NXOODQDELOPHVLGLU�� (UHO¶H� J|UH��
fotokoSLFLOHU�JLEL�HVHUOHUL�oR÷DOWPD\Õ�PHVOHN�HGLQPLú�NLúiOHU�VHEHEL\OH�)6(.�P����¶L�GDU�\RUXPOD\DUDN�
KHU�IRWRNRSL\L�\DVD�GÕúÕ�VD\PDN�J�Q�Q�LKWL\DoODUÕ\OD�X\PDPDNWDGÕU�YH�NLúLVHO�NXOODQÕPOD�VÕQÕUOÕ�NDOPDN�
�]HUH�HVHUOHULQ�oR÷DOWÕOPDVÕ�KXNXND�X\JXQGXU��%L]�KHP�$\LWHU¶H�KHP�GH�(UHO¶H�NDWÕOPDNWD\Õ]� 
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WDUDIÕQGDQ� EHOLUWLOPLúWLr300. g÷UHWLGH� W�]HO� NLúLOHULQ� GH� EX� LVWLVQDGDQ� ID\GDODQÕS�

ID\GDODQDPD\DFD÷Õ� WDUWÕúPDOÕGÕU301. .LúLVHO� NXOODQPD\D� |]J�OHQPH�� |÷UHWLGH� NLúLVHO�

oHYUH� LoLQ� NXOODQPD� RODUDN� DoÕNODQPDNWD� YH� NLúLQLQ� \DNÕQ� oHYUHVLQH� LúDUHW�

etmektedir302��<|QHUJH�P�� �� K�NP��� NLúLVHO� NXOODQÕP� LVWLVQDVÕ� JLEL�� NLúLOHULQ� N�OW�U�

LKWL\DoODUÕQÕQ�JLGHULOPHVL�LoLQ�WLFDUL�DPDo�WDúÕPD\DQ NXOODQÕPODUÕ�NDSVDPDNWDGÕU�DQFDN�

<|QHUJH� P�� �� LOH� JHWLULOHQ� LVWLVQD�� W�]HO� NLúLOHUL� LOJLOHQGLUPHNWHGLU� YH� istisnadan 

ID\GDODQDFDN� NXUXPXQ� NDPX\D� DoÕN� ROPDVÕ� úDUWÕ� EXOXQPDNWDGÕU. Yönerge m. 6 ile 

NLúLVHO� NXOODQÕP� LVWLVQDVÕ� NDUúÕODúWÕUÕOGÕ÷ÕQGD��7�UN� |÷UHWLVLQGH� W�]HO� NLúLOHULQ� NLúLVHO�

NXOODQÕPGDQ�ID\GDODQDELOHFH÷L�NRQXVXQGD�J|U�ú�ELUOL÷L�ROPDPDVÕ�YH�FSEK m. 38 ile 

aranan NLúLVHO�NXOODQÕP�úDUWÕQÕQ��<|QHUJH�P����LOH |QJ|U�OHQ�NDPX\D�DoÕN�ROPD�úDUWÕ�

LOH� |UW�úPHPHVL nedeniyle, )6(.� P�� ��¶LQ Yönerge m. 6¶\D� LNDPH� RODPD\DFD÷Õ�

J|U�ú�QGH\L]��g÷UHWLGH��dRQNDU¶ÕQ�J|U�ú� de FSEK P����¶LQ�EX�LVWLVQD�EDNÕPÕQGDQ�

DVJDUL�KXNXNL�EHOLUOLOL÷L�VD÷OD\DFDN�QLWHOLNWH�ROPDGÕ÷Õ yönündedir303. 

)6(.�NDSVDPÕQGD�N�OW�U�DPDoOÕ�oR÷DOWÕPD�LOLúNLQ�ELU�GL÷HU�LVWLVQD��)6(.�P��

���LOH�|QJ|U�OP�ú�Gevletin faydalanma yetkisidir. Devletin faydalanma yetkisi, halka 

DoÕN�N�W�SKDQH��P�]H�YH�EHQ]HUL�NXUXPODUD�WDQÕQPÕú�ELU�LVWLVQDGÕU�YH�oR÷DOWPD�KDNNÕQÕ�

 

300 Tekinalp, s. 179. 
301 <DYX]�$OÕFD�0HUGLYDQ¶D�J|UH��ELU�úLUNHWLQ�IDDOL\HW�DODQÕQD�JLUHQ�ELU�NRQXGD�\D\ÕPODQDQ�PDNDOHQLQ�
oR÷DOWÕOPDVÕ�� úDKVL� DODQ� LoHULVLQGH� NDOPDNWDGÕU�� <DYX]�$OÕFD�0HUGLYDQ�� V�� ������ � .DUúÕ� *|U�ú� 
Suluk/KaUDVX�1DO¶D� J|UH� EX� G�]HQOHPH�� NXUXP� LoL� NXOODQÕPD� uygun görünmemektedir. 
Suluk/Karasu/Nal, s. 106. g]WDQ¶D� J|UH�� LVWLVQD� NLúLVHO� NXOODQÕP� LVWLVQDVÕ� RODUDN� GH÷LO�� |]HO� DODQGD�
NXOODQPD� RODUDN� DGODQGÕUÕOPDOÕGÕU�� %X� ED÷ODPGD� g]WDQ¶ÕQ� J|U�ú��� W�]HO� NLúLOHULQ� |]HO� DODQÕ�
RODPD\DFD÷ÕGÕU� Öztan, s. 478. 
302 <DYX]�$OÕFD�0HUGLYDQ��V������� 
303 dRQNDU¶D�J|UH�� LVWLVQDQÕQ�asgari hukuki kesinlik VD÷ODPDPDVÕQÕQ�VHEHEL��|÷UHWLGH�WDUWÕúÕODQ NLúLVHO 
kullanÕP NDYUDPÕQÕQ� NDSVDPÕ�� W�]HO� NLúLOHULQ� EX� VÕQÕUODPDGDQ� \DUDUODQÕS� \DUDUODQDPD\DFD÷Õ ve 
oR÷DOWPDQÕQ�QLFHOLNVHO�VÕQÕUÕQÕQ�EHOLUVL]�ROPDVÕGÕU��dRQNDU��V�������%L]�EX�J|U�úH�NDWÕOPDNOD�ELUOLNWH�DVÕO�
RODUDN�NLúLVHO�NXOODQÕP�NDYUDPÕ�oHYUHVLQGHNL�WDUWÕúPDODU�QHGHQL\OH��NDPX\D�DoÕN�ROPDVÕ�úDUW�NRúXODQ�
N�OW�UHO� PLUDV� NXUXPODUÕQÕQ� \DSDFDNODUÕ� oR÷DOWÕPÕQ� NLúLVHO� NXOODQÕP� DPDoOÕ� ROPD\DFD÷Õ� J|U�ú�QGH�
ROGX÷XPX]�LoLQ�)6(.�P����¶L�\HWHUVL]�J|UPHNWH\L]� 
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da kapsDPDNWDGÕU��%X�LVWLVQD�NDSVDPÕQGD��DOHQLOHúPHPLú�HVHUOHU�GH�GDKLO�ROPDN��]HUH� 

NRUXPD�V�UHVL�GRODQ�HVHUOHU�NDPX\D�DoÕN�KDOH�JHOPHktedir. g÷UHWLGHNL�JHQHO�J|U�ú��

GHYOHWLQ� ID\GDODQPD� \HWNLVLQL� NXOODQDELOPHVL� LoLQ� HVHULQ� \D\ÕPODQPDPÕú� ROPDVÕ 

JHUHNWL÷LGLU304. KaPX� NXUXPX�� \D\ÕPODQPDPÕú� HVHUOHUGH� ROGX÷X� JLEL� KHQ�]�

DOHQLOHúPHPLú�HVHUOHU��]HULQGH�GH�EX�LVWLVQD\Õ�NXOODQDELOLU305��(VHULQ�VDNOÕ�WXWXOGX÷X�

KDOND� DoÕN� N�W�SKDQH� YH\D� P�]H� JLEL� NDPXVDO� \HUOHUH� QDVÕO� JHOGL÷LQLQ� ELU� |QHPL�

EXOXQPDPDNWDGÕU306. Eserin, KDOND�DoÕN�kütüphane veya müze gibi kamusal yerlerde 

VDNOÕ� WXWXOPDVÕ� JHUHNOLGLU307. Eserin zilyedi olarak bulunan kamu kurumu, koruma 

V�UHVLQLQ�GROPDVÕQÕQ�DUGÕQGDQ�NHQGLOL÷LQGHQ�HVHULQ�VDKLEL�KDOLQL�DOPDNWDGÕU308 ancak 

|]HO� P�]H� YH\D� NLWDSOÕNODUGDNL� HVHUOHU� �]HULQGH� GHvletin faydalanma yetkisi 

kullanÕODmaz309. 

)6(.�P�����PHWQLQGH�� HVHULQ� oR÷DOWPD�YH�\D\ÕPÕQÕQ� HVHU� VDKLEL� WDUDIÕQGDQ�

DoÕNoD�\DVDNODQGÕ÷Õ�GXUXPODUGD�EX�LVWLVQDQÕQ�X\JXODQPD\DFD÷Õ�EHOLUWLOPLúWLU��Devletin 

ID\GDODQPD� \HWNLVL� NDSVDPÕQGD� oR÷DOWPD� KDNNÕ� GD� EXOXQPDNWDGÕU�� )6(.� P�� ��, 

Yönerge m. 6 ile NDUúÕODúWÕUÕOGÕ÷ÕQGD��<|QHUJH�P���¶GDQ�IDUNOÕ�RODUDN�LVWLVQD�NRQXVXQXQ�

NRUXPD�V�UHVL�GROPXú�YH�DOHQLOHúPHPLú�HVHUOHU�ROGX÷X�YH�EX�NDSVDPGD�HVHU�VDKLELQH�

oR÷DOWPD\Õ \DVDNODPD� \HWNLVL� WDQÕQGÕ÷Õ� J|U�OPHNWHGLU�� Yönerge m. 6 hükmü ise 

 

304 Ayiter, s. 183; Erel, s. 236; Öztan (Hukuk), s. 531; 7HNLQDOS��V�������$\LWHU�YH�(UHO¶H�J|UH�ID\GDODQPD�
\HWNLVLQLQ� \D\ÕPODQPDPÕú� HVHU� �]HULQGH� GR÷PDVÕ� GR÷DOGÕU çünkü \D\ÕPODQPÕú \DQL� WLFDUL� GRODúÕPD�
oÕNPÕú�ELU�HVHU��]HULQGH�GHYOHWH�ID\GDODQPD�\HWNLVL�WDQÕPDQÕQ�ELU�DQODPÕ�\RNWXU�� 
305 Suluk, s. 128. 
306 <DYX]�$OÕFD�0HUGLYDQ�� V�� ������ g]WDQ� �+XNXN��� V�� ����� gUQH÷LQ�� HVHU� PLUDVoÕODUÕ� WDUDIÕQGDQ�
ED÷ÕúODQPÕú�RODELOLU� 
307 <DYX]�$OÕFD�0HUGLYDQ��V������. 
308 g]WDQ��+XNXN���V�������$\LWHU¶H�J|UH�HVHU��]HULQGHNL�PDQHYL�KDNODUÕQ�PDOL�KDNODUOD�ELUOLNWH�VRQD�
HUHFH÷LQL� kabul etmek gereklidir. Ayiter, s. 181. Bizim kanaatimize göre PDGGHGH� \DOQÕ]FD� PDOL�
KDNODUGDQ�EDKVHGLOGL÷L�LoLQ�EX�úHNLOGH�ELU�oÕNDUÕP�\DSPDN�P�PN�Q�GH÷LOGLU�� 
309 Ayiter, s. 184; Erel, s. 237��<DYX]�$OÕFD�0HUGLYDQ��V������� 
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NRUXPD�V�UHVL�GROPDPÕú�HVHUOHU��]HULQGH�HWNL�GR÷XUPDNWDGÕU�YH� LVWLVQD�NDSVDPÕQGD�

HVHU� VDKLELQH� oR÷DOWPD\Õ \DVDNODPD� LPNkQÕ� WDQÕQPDPDNWDGÕU�� %X� IDUNOÕOÕNODU�

GROD\ÕVÕ\OD��GHYOHWLQ�ID\GDODQPD�\HWNLVL��<|QHUJH�P����LOH�hedeflenen istisna DODQÕQÕ�

VD÷ODPDPDNWDGÕU. 

)6(.�NDSVDPÕQGD�N�OW�U�DPDoOÕ oR÷DOWÕPD�LOLúNLQ�ELU�GL÷HU istisna, kamuya mal 

etmedir. Kamuya mal etme, HVHU� �]HULQGHNL� E�W�Q� PDOL� KDNODUÕQ� HVHU� VDKLELQGHQ�

DOÕQPDVÕ� DQODPÕQD� JHOPHNWHGLU. Kamuya mal etmeyi düzenleyen FSEK m. 47, 

10��������� WDULKOL� YH� ����� VD\ÕOÕ� WRUED� \DVD\OD� GH÷LúWLULOHUHN� NDPX\D�PDO� HWPHQLQ�

úDUWODUÕ� WHNUDUGDQ� EHOLUOHQPLúWLU310. <HQL� G�]HQOHPHQLQ� $QD\DVD\D� D\NÕUÕOÕ÷Õ� LOHUL�

V�U�OHUHN�NRQX�$QD\DVD�0DKNHPHVL¶QH�WDúÕQPÕúWÕU311. $QD\DVD�0DKNHPHVL¶QLQ�LSWDO�

NDUDUÕ�VRQXFXQGa312 DUWÕN�7�UN�KXNXNXQGD�EXOXQPDPDNWDGÕU�  

FSEK m. 47/II ile &XPKXUEDúNDQÕ�NDUDUÕ�LOH�HVHUGHQ�GR÷DQ�KDNODUÕ�NXOODQDFDN�

PDNDP��KDN�VDKLSOHULQH�WDOHS��]HULQH�|GHQHFHN�RODQ�EHGHOLQ�QDVÕO�EHOLUOHQHFH÷L�YH�EX�

EHGHOLQ�KDQJL�NXUXP�WDUDIÕQGDQ�|GHQHFH÷L�YH�eserden gelir elde edilmesi halinde bu 

JHOLULQ�KDQJL� DPDoODUOD� NXOODQÕODFD÷ÕQÕQ�EHOLUWLOHFH÷L�|QJ|U�OP�úW�U��$\QÕ�PDGGH\H�

J|UH�&XPKXUEDúNDQÕ�NDUDUÕQGD�EHOLUWLOHQ�HVHULQ��WRSOXPD�XODúPDVÕ�VD÷ODQDFDN�úHNLOGH�

\D\ÕPODQPDVÕ�]RUXQOXGXU��$QD\DVD�0DKNHPHVL¶QLQ�LSWDO�NDUDUÕ�VRQXFXQGD�)6(.�P��

 

310 Suluk/Karasu/Nal, s. 113. 
311 Suluk/Karasu/Nal, s. 113. 
312 %X�NRQXGD�|÷UHWLGHNL�ELU�J|U�ú��<|QHUJHQLQ�GL÷HU�K�N�POHUL�LOH�JHWLULOHQ�WRSOX�OLVDQVODPD�VLVWHPLQLQ��
)6(.�P����¶QLQ�LSWDOL�LOH�RUWD\D�oÕNDQ�ERúOX÷XQ�GROGXUXOPDVÕQGD�ROXPOX�HWNLVL�RODFD÷ÕGÕU��)DOFÕR÷OX��
M.: $YUXSD�%LUOL÷L¶QLQ����������6D\ÕOÕ�<|QHUJHVL�LOH�0HYFXGX�7�NHQPLú�(VHUOHU�øoLQ�*HWLULOHQ�7RSOX�
Lisanslama Sisteminin FSEK ���� 0DGGHQLQ� øSWDOL� LOH� 2UWD\D� dÕNDQ� %RúOXN� %DNÕPÕQGDQ�
'H÷HUOHQGLULOPHVL, Banka ve Finans Hukuku Dergisi 2019, C.: 8, S.: 32 3URI��'U��$OL�1HFLS�2UWDQ¶D�
Arma÷DQ��V������-1268. 
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���E�W�Q�\OH�X\JXODQDELOLU�ROPDNWDQ�oÕNPÕúWÕU313��$QD\DVD�0DKNHPHVL¶QLQ�LSWDO�NDUDUÕ�

VRQXFXQGD��)6(.¶WH�NDPX\D�PDO�HWPH�EDNÕPÕQGDQ�ERúOXN�EXOXQPDNWDGÕU314. 

øSWDO� NDUDUÕ� |QFHVLQGH�� Namuya mal etmenin kural olarak HVHU� VDKLSOL÷L�

konXVXQGD�ELU�GH÷LúLNOLN�\DUDWPDGÕ÷Õ315 ve HVHU�VDKLELQLQ�DGÕQÕQ�EHOLUWLOPHVL�JHUHNWL÷L�

NDQXQ�K�NP�QGHQ�DQODúÕOPDNWD\GÕ��g÷UHWLGH��HVHUGHQ�GR÷DQ�KDNODUÕ�NXOODQDFDN�NDPX�

NXUXOXúXnun koruma süresi sonuna kadar eser sahibine ait bütün mali haklardan 

GR÷UXGDQ�GR÷UX\D�YH\D�ELU�EDúNDVÕQD�OLVDQV�YHUHUHN�HVHUGHQ�ID\GDODQDELOHFH÷L�NDEXO�

görmekteydi316. 7�UN�WDULKLQGH�)6(.�NDSVDPÕQGD�ELU�HVHULQ�Namuya mal edilmesinin 

|UQHNOHUL� DUDVÕQGD� øVWLNODO� 0DUúÕ� GD� EXOXQPDNWD317 ROXS� HVHULQ� NDPXODúWÕUÕOPDVÕ�

KDNNÕQGD� ����� \ÕOÕQGD� oÕNDUWÕODQ� NDUDUQDPH�� P�OJD� NDQXQGD� DUDQDQ� úHNOL� úDUWODUÕ�

VD÷ODPDGÕ÷Õ�LoLQ�|÷UHWLGH�HOHúWLULOPLúWLU318.  

Yönerge m. 6 ile HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ \DOQÕ]FD�oR÷DOWÕP�KDNNÕ�

EDNÕPÕQGDQ NkU�DPDFÕ�J�WPH\HQ KDOND�DoÕN�N�W�SKDQHOHU��H÷LWLP�|÷UHWLP�NXUXPODUÕ, 

P�]HOHU�YH\D�DUúLYOHU OHKLQH�ELU�LVWLVQD�WDQÕQPÕúWÕU��%X�IDUNOÕOÕN�VHEHEL\OH��Yönerge m. 

��LOH�JHWLULOHQ�LVWLVQDQÕQ�P�OJD�)6(.�P�����LOH�|UW�úPHGL÷L�V|\OHQHELOLU� 

*|U�OG�÷�� �]HUH�� 7�UN� WHOLI� KXNXNXQGD�� <|QHUJH� LOH� JHWLULOHQ� \HQL� N�OW�UHO�

PLUDVÕ�NRUXPD�DPDoOÕ�oR÷DOWÕP�LVWLVQDVÕQÕ�NDUúÕOD\DFDN�ELU�K�N�P�EXOXQPDPDNWDGÕU��

<|QHUJH� P�� �� K�NP�Q�Q� 7�UN� KXNXNXQD� DOÕQPDVÕ�� N�OW�UHO� PLUDVÕQ� NRUXQPDVÕ�

 

313 Suluk/Karasu/Nal, s. 113. 
314 )DOFÕR÷OX��V��1235-1268. 
315 <DYX]�$OÕFD�0HUGLYDQ��V������� 
316 Erel, s. 238. 
317 <DYX]�$OÕFD�0HUGLYDQ��V������� 
318 3ÕQDU�� +��� g]�UGHQ� %�\�N� .DEDKDW�� 5DGLNDO� *D]HWHVL�� �� 2FDN� ������
(http://www.radikal.com.tr/yorum/ozurden-buyuk-kabahat-1035087/��(ULúLP�7DULKL�����1LVDQ������� 

http://www.radikal.com.tr/yorum/ozurden-buyuk-kabahat-1035087/
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NRQXVXQGD� KXNXNL� EHOLUOLOLN� VD÷ODQPDVÕQGD� ID\GDOÕ� RODFDNWÕU�� g÷UHWLGH� dRQNDU��

Yönerge m. 6 ile getirilen istLVQDQÕQ� HVHUOHULQ�NRUXQPDVÕ� DPDFÕ\Oa VÕQÕUODQGÕUÕOPDVÕ�

VHEHEL\OH�� EX� K�NP�Q� 7�UN� KXNXNXQD� DNWDUÕOPDVÕ� GXUXPXQGD� eser sahiplerinin 

KDNODUÕQD� sRQ�GHUHFH� VÕQÕUOÕ� ELU�P�GDKDOH� LoHUHFH÷L J|U�ú�QGHGLU��%L]�GH EX�J|U�úH�

NDWÕOPDNWD\Õ]��]LUD�LVWLVQD \DOQÕ]FD�kamusal HULúLPe DoÕN�N�W�SKDQH, P�]H��DUúLY veya 

film ve VHV� PLUDVÕ� NXUXPODUÕ� OHKLQH� WDQÕQPÕúWÕU� N�OW�UHO� PLUDVÕ� NRUXPD� DPDFÕ�

WDúÕPDNWDGÕU� ve kâr DPDFÕ� J�WPHPH� NRúXOX\OD� VÕQÕUODQGÕUÕOPÕúWÕU� Sonuç olarak, 

<|QHUJH�P����K�NP�Q�Q�7�UN�KXNXNXQGD�G�]HQOHQPHVLQGH�ID\GD�EXOXQPDNWDGÕU� 
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SONUÇ 

Dijital G�Q\DGDNL�JHOLúPHlerH�ED÷OÕ�RODUDN HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕQÕQ 

yeni NXOODQÕP�alanlarÕ RUWD\D�oÕNPÕúWÕU� Teknolojinin JHOLúimi NDUúÕVÕQGD�$%¶GHNL�telif 

KDNNÕ�VLVWHPL <|QHUJH�LOH�J�QFHOOHQHUHN�KXNXNL�NHVLQOL÷LQ�VD÷ODQPDVÕ�DPDoODQPÕúWÕU� 

%LOJL\H� HULúLPLQ� NROD\ODúWÕ÷Õ� J�Q�P�]GH�� ED]Õ� WHOLI� KDNODUÕ� NDPX� oÕNDUÕ� J|]HWLOHUHN�

VÕQÕUODQGÕUÕOPÕúWÕU��%X�GR÷UXOWXGD��Yönerge ile PHWLQ� YH� YHUL�PDGHQFLOL÷L�� GLMLWDO�ve 

VÕQÕU�|WHVL�H÷LWLP�YH�N�OW�UHO�PLUDVÕQ�NRUXQPDVÕ�DPDoOÕ�\HQL�LVWLVQDODU�G�]HQOHQPLúWLU��

%X�JHOLúPHOHU��KHP�VD\ÕODQ�DODQODUGD�KXNXNL�|QJ|U�OHELOLUOL÷LQ�VD÷ODQPDVÕ�DoÕVÕQGDQ�

EHQ]HU�KXNXNL�VRUXQODU�\DúDyan hem de AB ile üyelik süreci devam eden Türkiye için 

büyük önem WDúÕPDNWDGÕU. Tezimizde, Yönerge ile getirilen LVWLVQDODU�NDSVDPÕQGD�Türk 

telif hukukundaki istisnalar GH÷HUOHQGLULOerek Türk telif hukukunda \DSÕOPDVÕ�JHUHNHQ�

GH÷LúLNOLNOHU LQFHOHQPLúWLU.  

<|QHUJH�LOH�JHWLULOHQ�LON�LNL�LVWLVQD�RODQ�ELOLPVHO�DPDoOÕ�ve genel metin ve veri 

PDGHQFLOL÷L�LVWLVQDODUÕ��]RUXQOX�LVWLVQDODUGÕU��Yönerge m. 3 ile eserler��YHUL�WDEDQODUÕ�YH�

EDVÕQ� \D\ÕQODUÕ� EDNÕPÕQGDQ� oR÷DOWPD� KDNNÕ� YH� YHUL� WDEDQODUÕ� EDNÕPÕQGDQ� DNWDUma 

hakNÕQD� \|QHOLN� bir LVWLVQD��<|QHUJH�P�� �� LOH� LVH� VD\ÕODQ� KDNODUa ek olarak LúOHPH 

KDNNÕQD�\|QHOLN�ELU�LVWLVQD�WDQÕQPÕúWÕU��g÷UHWLGH�KHP�<|QHUJH�P����KHP�GH�P����\R÷XQ�

úHNLOGH� HOHúWLULOPLú� ROVD� GD� WHOLI� KDNNÕ� VDKLSOHUL� LOH� LVWLVQDGDQ� ID\GDODQDQ� NLúLOHU�

DUDVÕQGDNL�PHQIDDW� GHQJHVL� J|]� |Q�QGH� EXOXQGXUXOGX÷XQGD� EX� HOHúWLULOHULQ� W�P�QH�

NDWÕOPDN�P�PN�Q�GH÷LOGLU�� 

<|QHUJH�P����EDNÕPÕQGDQ�JHWLULOHQ�HOHúWLULOHU�DUDVÕQGDQ, LVWLVQDQÕQ�ticari amaç 

WDúÕPDPD� NRúXOXQD� ED÷ODQPÕú� ROPDVÕQÕn |]HO� VHNW|U� LOH� NDPX� VHNW|U�� RUWDNOÕ÷ÕQda 

\�U�W�OHQ� DUDúWÕUPDODU� ELUH\VHO� DUDúWÕUPDFÕODU, start-XS� úLUNHWOHU� ve gazeteciler 

EDNÕPÕQGDQ�DGDOHWVL]�ELU�VRQXo�RUWD\D�oÕNDUWDELOHFH÷LQH LOLúNLQ�HOHúWLULQLQ�Türk kanun 
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NR\XFX� WDUDIÕQGDQ� J|]� |Q�QGH� EXOXQGXUXOPDVÕ� JHUHNWL÷L� NDQÕVÕQGD\Õ]�� %X� QHGHQOH��

mHWLQ�YH�YHUL�PDGHQFLOL÷L�LVWLVQDVÕ�7�UN�KXNXNXQGD�G�]HQOHQLUNHQ��LVWLVQD�NDSVDPÕQÕQ 

\DOQÕ]FD� ELOLPVHO� DUDúWÕUPD� DPDFÕ� LOH� VÕQÕUODQGÕUÕOPDPDVÕ� YH� DUDúWÕUPD� IDDOL\HWOHUL�

kamu için önem WDúÕ\DQ� NLúLOHULQ�� |UQH÷LQ� DUDúWÕUPD� NXUXOXúODUÕ� YH� N�OW�UHO� PLUDV�

kurumlDUÕQÕQ�NDPX�VHNW|U��YH\D�|]HO�VHNW|UGHNL�RUWDNODUÕQÕQ��ELUH\VHO�DUDúWÕUPDFÕODUÕQ��

start-XS� úLUNHWOHULQ� YH� JD]HWHFLOHULQ� GH� LVWLVQD� NDSVDPÕQD� GDKLO� HGLOPHVL JHUHNWL÷L�

kanaatindeyiz.  

Türk kanun koyucunun, Yönerge m. 4 için JHWLULOHQ�HOHúWLULOHU�DUDVÕQGDQ, metin 

YH� YHUL� PDGHQFLOL÷L� KDNODUÕQÕ� VDNOÕ� WXWPD� yöntemleriQH� LOLúNLQ getirilen hukuki 

öngörülebilirlik HOHúWLULsini GLNNDWH�DOPDVÕ JHUHNWL÷L�NDQÕVÕQGD\Õ]��Hem pratikte metin 

YH� YHUL�PDGHQFLOL÷LQL� NROD\ODúWÕUPDVÕ� için hem de hukuki kesinlik VD÷ODQPDVÕ� için 

bilgisayarca okunabilir yöntemlerLQ� VÕQÕUÕQÕQ� oL]LOPHVLQGH hukuki fayda 

EXOXQPDNWDGÕU. %XQODUÕQ� \DQÕQGD�� Türk kanun koyucunun Yönerge m. 3 ve 4 

hükümlerini DNWDUÕUNHQ�KHU�PHWLQ�YH�YHUL�PDGHQFLOL÷L�IDDOL\HWLQLQ�oR÷DOWPD��DNWDUPD�

YH\D�LúOHPH�KDNNÕ�LKODOL�ROXúWXUPD\DFD÷Õ�YH�GROD\ÕVÕ\OD�KHU�NXOODQÕPÕQ�Yönerge m. 3 

LOH���NDSVDPÕQD�JLUPH\HFH÷Lnin DOWÕQÕ�oL]PHVL JHUHNWL÷L�kanaatindeyiz. 

Yönerge ile getirilen üçüncü LVWLVQD�RODQ�GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP LVWLVQDVÕ��

HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ �]HULQGHNL�oR÷DOWPD�KDNNÕ��LúOHPH�KDNNÕ��\D\PD�KDNNÕ��

WHPVLO�KDNNÕ��yD\ÕQ�YH�XPXPD�LOHWLP�KDNNÕ�LOH�EDVÕQ�\D\ÕQFÕODUÕQD�Yönerge ile WDQÕQDQ�

haklara \DUÕ�]RUXQOX�ELU�istisnD�JHWLUPLúWLU� 7�UN�WHOLI�KXNXNXQGD�GLMLWDO�YH�VÕQÕU�|WHVL�

|÷UHWLP� çerçevesinde temsil serbestisinin yRUXPX� NRQXVXQGD� |÷UHWLGH� J|U�ú� ELUOL÷L�

EXOXQPDPDNWDGÕU�� EDVNÕQ� J|U�ú� LVH� WHPVLO� VHUEHVWLVLQLQ� GLMLWDO� |÷UHWLPGH�

NXOODQÕODPD\DFD÷Õ� \|Q�QGHGLU�� 'ROD\ÕVÕ\OD� GLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP� DODQÕQGD�

hukuki ERúOXN�EXOXQPDNWDGÕU�YH�)6(.�NDSVDPÕQGD hukuki EHOLUOLOL÷LQ VD÷ODQPDVÕ�LoLQ�
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EX�NRQXGD�G�]HQOHPH�\DSÕOPDVÕ�úDUWWÕU��Türk kanun koyucu, $%¶GHNL�PRGHOi izleyerek 

)6(.� NDSVDPÕQGD düzenlenen oR÷DOWPD� KDNNÕ�� LúOHPH� KDNNÕ�� \D\PD� KDNNÕ�� WHPVLO�

KDNNÕ��\D\ÕQ�YH�XPXPD� LOHWLP�KDNNÕ� LOH��7�UN�KXNXNXQD�DOÕQPDVÕ�GXUXPXQGD�EDVÕQ�

\D\ÕQFÕODUÕQD�Yönerge ile tDQÕQDQ�KDNODUD��GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLPH�LOLúNLQ�\HQL�ELU�

istisna getirilmelidir. Bu istisna düzenlenirken, A%�|÷UHWLVLQGHNL�HOHúWLULOHU�ÕúÕ÷ÕQGD��

|÷UHWLPGH�VL\DVL�YH�N�OW�UHO�oHúLWOLOL÷L�\DQVÕWDQ ELU�UHMLP�WHUFLK�HGLOPHVL�|QHP�WHúNLO�

etmektedir. Bize göre��7�UN�NDQXQ�NR\XFX��H÷LWLP�|÷UHWLP�SD]DUÕQD�|]J�OHQPLú�HVHUOHU�

YH�P�]LN�QRWDODUÕ�KDULo�WXWXOPDN��]HUH��E�W�Q eserlerin hem dijital hem de yüz yüze 

H÷LWLPGH�NXOODQÕOPDVÕQÕ�yeni ELU� LVWLVQD�NDSVDPÕQGD�VHUEHVW�EÕUDNPDOÕ�YH�EX�HVHUOHU�

EDNÕPÕQGDQ� \D\ÕQFÕ lehine adil bedel veya lisans sistemi getirilmesi yönünde 

düzenleme yapmak yerine JHQLú� ELU� GLMLWDO� YH� VÕQÕU� |WHVL |÷UHWLP� LVWLVQDVÕ�

düzenlemelidir zira siyasi ve kültürel oHúLWOLOL÷LQ� VD÷ODQDELOPHVL� LoLQ� H÷LWLP�

NXUXPODUÕQÕQ�HVHUOHUH�HULúHELOPHVL�JHUHNOLGLU. '�]HQOHPH�\DSÕOÕUNHQ��LVWLVQD�NDSVDPÕ 

haricinde tutXODFDN� HVHUOHU� EDNÕPÕQGDQ�� |÷UHWLP� NXUXPODUÕQD� OLVDQV� YHUHFHk olan 

NXUXPXQ� HULúLOHELOLU� YH� J|U�Q�U� ROPDVÕQÕ� VD÷ODPDN� LoLQ� JHUHNOL� |QOHPOHUL� DOPD�

zorunlulu÷X�ROGX÷X da göz önünde EXOXQGXUXOPDOÕGÕU. 

<|QHUJH� LOH� JHWLULOHQ� G|UG�QF�� LVWLVQD� RODQ� GLMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLP�

LVWLVQDVÕ��HVHU�YH�GL÷HU�NRUXPD�NRQXODUÕ üzeULQGHNL�oR÷DOWPD�KDNNÕ üzerinde zorunlu 

ELU�LVWLVQD�G�]HQOHPLúWLU�� Türk telif hukukunda mevcut bulunan N�OW�UHO�PLUDVÕ�NRUXPD�

DPDoOÕ� LVWLVQDODU�� <|QHUJH� P�� �� K�NP�� LOH� JHWLULOHQ� LVWLVQD� NDSVDPÕ� LOH�

|UW�úPHPHNWHGLU��7�UN�NDQXQ�NR\XFXQXQ�Yönerge m. 6 hükmünün Türk hukukunda 

da düzenlemesi, N�OW�UHO�PLUDVÕQ�NRUXQPDVÕ�NRQXVXQGD�KXNXNL�EHOLUOLOLN�VD÷ODQPDVÕ 

LoLQ� |QHPOL� ELU� DGÕP� ROPDQÕQ� \DQÕQGD� HVHU� VDKLSOHULQLQ� KDNODUÕ üzerinde büyük bir 

P�GDKDOH\H� \RO� DoPD\DFDNWÕU��<|QHUJH�P�� �� LVWLVQDVÕQÕQ� \DOQÕ]FD�kamusal HULúLPe 
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DoÕN�N�W�SKDQH, P�]H��DUúLY veya film ve VHV�PLUDVÕ�NXUXPODUÕ� OHKLQH� WDQÕQPDVÕ�ve 

kültürel PLUDVÕ� NRUXPD� DPDFÕ� YH� kâr DPDFÕ� J�WPHPH� NRúXOODUÕ\OD VÕQÕUODQGÕUÕOPÕú�

ROPDVÕ� VHEHEL\OH� <|QHUJH� P�� �¶GD� G�]HQOHQGL÷L� úHNOL\OH� 7�UN� KXNXNXQD�

DNWDUÕOPDVÕQGD�ID\GD�RODFD÷Õ�kanaatindeyiz. 

Sonuç olarak, Yönerge ile getirilen dört yeni istisnaQÕQ�da Türk hukukunda 

G�]HQOHQPHVL��JHOLúHQ�WHNQRORML�LOH�GH÷LúHQ�WHOLI�KDNNÕ�NXOODQÕPODUÕ�NDUúÕVÕQGD�KXNXNL�

|QJ|U�OHELOLUOL÷LQ�VD÷ODQPDVÕQD�NDWNÕVÕ�RODFDNWÕU��<|QHUJH�P�����LOH���\H�GHYOHWOHULQ�

YönergeGHQ�GDKD�JHQLú�ELU�GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�LVWLVQDVÕ�|QJ|UPHVL�P�PN�Q�

NÕOÕQPÕúWÕU��%L]e göre��7�UN�NDQXQ�NR\XFX��ELOLPVHO�DPDoOÕ�PHWLQ�YH�YHUL�PDGHQFLOL÷LQL�

G�]HQOH\HQ�<|QHUJH�P�����JHQHO�PHWLQ�YH�YHUL�PDGHQFLOL÷LQL�G�]HQOH\HQ�<|QHUJH�P��

��EDNÕPÕQGDQ��YönergeGH�WDQÕQPÕú�DODQGDQ GDKD�JHQLú�ELU�LVWLVQD�DODQÕ WDQÕ\DFDN�ELU�

G�]HQOHPH� \DSPDOÕGÕU�� 'LMLWDO� YH� VÕQÕU� |WHVL� |÷UHWLPL� G�]HQOH\HQ� <|QHUJH� P�� ��

EDNÕPÕQGDQ�NDQXQ�NR\XFX��Yönergede �\H�GHYOHWOHUH�WDQÕQPÕú�HVQHNOLN�SD\Õ�LoHULVLQGH�

NDOPDN��]HUH��JHQLú�ELU�LVWLVQD�DODQÕQÕ�\DUDWDFDN�úHNLOGH�GLMLWDO�YH�VÕQÕU�|WHVL�|÷UHWLP�

LVWLVQDVÕQÕ�G�]HQOHPHOLGLU��<|QHUJH�P����EDNÕPÕQGDQ�LVH�NDQXQ�NR\XFX��N�OW�UHO�PLUDVÕ�

NRUXPD�DPDFÕ\OD�JHWLULOHQ�oR÷DOWPD�LVWLVQDVÕQÕ��D\QÕ�úHNLOGH�7�UN�KXNXNXQD�DOPDOÕGÕU��

AB ile uyum süreci devam etmekte olan Türkiye için, Yönerge ile düzenlenen yeni 

WHOLI�KDNNÕ�LVWLVQDODUÕQÕQ�7�UN�WHOLI�KXNXNXQD�DNWDUÕOPDVÕQÕQ�|QHPOL�ROGX÷X�DoÕNWÕU� 

  



100 

 

KAYNAKÇA 

 

Aksu, M.: $YUXSD�$GDOHW�'LYDQÕQÕQ�%D]Õ�.DUDUODUÕ�,úÕ÷ÕQGD�/LQN�9HUPHGHQ�'ROD\Õ�

Sorumlulu÷un Umuma øOHWLP�+DNNÕ�dHUoHYHVLQGH�'H÷erlendirilmesi, øKÜHFD 2019, 

C. 18, S.1, s. 33-62. 

 

$WHú��0���)LNLU�YH�6DQDW�(VHUOHUL�h]HULQGHNL�+DNODUÕQ�.DSVDPÕ�YH�6ÕQÕUODQGÕUÕOPDVÕ��

Ankara 2003 �.DSVDP�YH�6ÕQÕUODQGÕUPD�. 

 

$WHú��0���9HUL�7DEDQODUÕQÕQ�+XNXNL�.RUXPDVÕ, AÜHFD 2006, C. 55, S. 1, s. 47-84 

�9HUL�7DEDQÕ�� 

 

Ayiter, N.: +XNXNWD�)LNLU�YH�6DQ¶DW�hU�QOHUL��$QNDUD���72. 

 

%DOOÕ�� 0�� 7�UN� 7LFDUHW� .DQXQX¶QD� *|UH� +DNVÕ]� 5HNDEHW� .DYUDPÕ� YH� 8QVXUODUÕ, 

Gümrük & Ticaret Dergisi 2015, S. 5, s. 62-72. 

 

Bozbel, S.: Fikri Mülkiyet Hukuku, øVWDQEXO�2015. 

 

Bulayenko, O.: Permissibility of Non-Voluntary Collective Management of Copyright 

under EU Law: The Case of the French Law on Out-of-Commerce Books, Journal of 



101 

 

Intellectual Property, Information Technology and Electronic Commerce Law 2016, 

S. 7, s. 51-68. 

 

Carroll, M.: Copyright and the Progress of Science: Why Text and Data Mining Is 

Lawful, University of California, Davis Review 2019, S. 53, s. 893-964. 

 

CREATe Centre: Copyright Reform: Evidence on the Implementation of the 

Copyright in Digital Single Market Directive (Directive (EU) 2019/790). 

(https://www.create.ac.uk/cdsm-implementation-resource-page/�� (ULúLP� 7DULKL��

31.03.2022). 

 

Çelik, A.: )LNLU�YH�6DQDW�(VHUOHUL�h]HULQGHNL�dR÷DOWPD�YH�<D\PD�+DNODUÕQÕQ�øKODOL��

6HoNLQ�<D\ÕQODUÕ��$QNDUD������ 

 

Çolak, U.: 7�UN�OHUGH�øúOHPH�(VHU�6DKLSOL÷L�YH�6XL�*HQHULV�.RUXPD�0RGHOL�gQHULVL, 

Ankara Barosu Dergisi 2005, FMR C: 8, s. 95-156. 

 

Çonkar, M. H.: 'LMLWDO� 7HN� 3D]DUGD� 7HOLI� +DNNÕ� YH� %D÷ODQWÕOÕ� +DNODU, Türk 

+XNXNXQXQ� $YUXSD� %LUOL÷L� +XNXNXQD� 8\XPX� g]HO� +XNXN� �$FTXLV�

&RPPXQDXWDLUH¶LQ� $OÕQPDVÕ� - $oÕNODPDODU, 'H÷HUOHQGLUPHOHU, Öneriler��� øVWDQEXO�

Üniversitesi 2020, s. 682-714. 

 

https://www.create.ac.uk/cdsm-implementation-resource-page/


102 

 

Çöl, H.C.: Fikir ve Sanat EVHUOHUL�.DQXQX
QD�*|UH�(VHU�'ÕúÕQGD�.RUXPD�.RQXODUÕ, 

AÜHFD, C: 52, S. 4, Ankara 2003, s. 365-385. 

 

Delbaere, F.: Copyright in the Digital Information Age: The case of digitally 

remastered heritage works within the regulatory framework of the European Union, 

KU Leuven 2021. 

 

Despotidou, A.: The New Mandatory Teaching Exception or Limitation (Article 5 of 

the CDSM Directive): Ensuring Its Application in the Digital and Cross-Border 

Environment(s) While Losing the Way to Harmonization?, EU Internet Law in the 

Digital Single Market, Springer International Publishing 2021, s. 99-139. 

 

Drexl, J. / Hilty, R. / Desaunettes-%DUEHUR��/��YH�GL÷HUOHUL: Artificial Intelligence 

and Intellectual Property Law - Position Statement of the Max Planck Institute for 

Innovation and Competition of 9 April 2021 on the Current Debate, Max Planck 

Institute for Innovation and Competition Research Paper 2021, S. 21-10. 

 

Ducato, R. / Strowel A.: Limitations to Text and Data Mining and Consumer 

Empowerment: Making the Case for a Right WR� ³0DFKLQH� /HJLELOLW\´� CRIDES 

Working Paper Series 2018, s. 1-36. 

 



103 

 

Dusollier, S.: The 2019 Directive on Copyright in the Digital Single Market: Some 

Progress, a few Bad Choices and an Overall Failed Ambition, Kluwer Law 

International Common Market Law Review 2020, S. 57(4), s. 979-1030. 

 

(UHO��ù�: Türk Fikir ve Sanat Hukuku, 2��%DVNÕ��$QNDUD�1998. 

 

)DOFÕR÷OX��0�� $YUXSD�%LUOL÷L¶QLQ����������6D\ÕOÕ�<|QHUJHVL�LOH�0HYFXGX�7�NHQPLú�

(VHUOHU� øoLQ� *HWLULOHQ� 7RSOX� /LVDQVODPD� 6LVWHPLQLQ� )6(.� ����0DGGHQLQ� øSWDOL� LOH�

2UWD\D� dÕNDQ� %RúOXN� %DNÕPÕQGDQ� 'H÷HUOHQGLULOPHVL�� %DQND� YH� )LQDQV� +XNXNX�

Dergisi 2019, C.: 8, S.: 32 Prof. Dr��$OL�1HFLS�2UWDQ¶D�$UPD÷DQ��V������-1268. 

 

Ferri, F.:  The dark side(s) of the EU Directive on copyright and related rights in the 

Digital Single Market, China-EU Law Journal 2021, S. 7, s. 21±38. 

 

Fisher, W.: Theories of Intellectual Property, Cambridge 2001. 

 

Flynn S. / Geiger C. / Quintais J.: Implementing User Rights for Research in the 

Field of Artificial Intelligence: A Call for Action at International Level, 2020. 

(http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-

research-in-the-field-of-artificial-intelligence-a-call-for-action-at-international-level, 

(ULúLP�7DULKL��01.04.2022). 

 

http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-research-in-the-field-of-artificial-intelligence-a-call-for-action-at-international-level
http://copyrightblog.kluweriplaw.com/2020/04/21/implementing-user-rights-for-research-in-the-field-of-artificial-intelligence-a-call-for-action-at-international-level


104 

 

Frankel, S./Gervais, D. J.: Advanced Introduction to International Intellectual 

Property, Cheltenham 2016. 

 

Furgal, U.: 7KH�(8�3UHVV�3XEOLVKHUV¶�5LJKW��:KHUH�GR�0HPEHU�6WDWHV�6WDQG"��-,3/3�

2021, C. 16, S. 8, s. 887-893. 

 

Geiger, C. / Frosio, G. / Bulayenko, O.: Text and Data Mining in the Proposed 

Copyright Reform: Making the EU Ready for an Age of Big Data? Legal Analysis and 

Policy Recommendations, Max Planck Institute for Innovation and Competition, 

Münih 2018, s. 814±844. 

 

Geiger, C. / Frosio, G. / Bulayenko, O.: The Exception for Text and Data Mining 

(TDM) in the Proposed Directive on Copyright in the Digital Single Market ± Legal 

Aspects,Centre for International Intellectual Property Studies (CEIPI) Research Paper 

2018, S. 2, s. 1-33. 

 

Guss, A.: The Digitization of Cultural Heritage under Polish Law and Policy: 

Challenges Presented by Copyright Law, Santander Art and Culture Law Review 

2020, S. 2, s. 377-406. 

 

*�QHú��ø�� 8\JXODPDGD�)LNLU�YH�6DQDW�(VHUOHUL�+XNXNX�����%DVNÕ��$QNDUD������ 

 



105 

 

Gotzen, F.: Text and Data Mining, Jagiellonian University Journal of IP Law 2020, 

S. 4, s. 5-13. 

 

Gotzen, F.: Some Thoughts on Text and Data Mining in the European Union, 

Festskrift til Jørgen Blomqvist, Kopenhag 2021, s. 283-294 (Thoughts on TDM). 

 

Gönülal, E.: 'LMLWDO� 7HN� 3D]DUGD� 7HOLI� +DNNÕ� YH� %D÷ODQWÕOÕ� +DNODU� <|QHUJHVL� LOH�

Beraberinde Getirdi÷L�7DUWÕúmalar, GÜHFD 2019, S. 2, s. 783-808. 

 

Griffiths, J.: 7KH� ³7KUHH-6WHS� 7HVW´� LQ� European Copyright Law-Problems and 

Solutions, Queen Mary School of Law Legal Studies Research Paper, Londra 2009. 

 

Hilty, R. / Richter, H.: Position Statement of the Max Planck Institute for Innovation 

and Competition on the Proposed Modernisation of European Copyright Rules Part B 

Exceptions and Limitations (Art. 3 - Text and Data Mining), Max Planck Institute for 

Innovation & Competition Research Paper 2017, S. 17-2. 

 

Hily, R. / Moscon, V.: Modernisation of the EU Copyright Rules: Position Statement 

of the Max Planck Institute for Innovation and Competition, Münih 2017. 

 

Kamocki, P.: The Argument for Non-Consumptive Use in the EU: How Copyright 

Could Be Redefined to Allow Text and Data Mining, Intellectual Property Perspectives 



106 

 

on the Regulation of New Technologies, ATRIP Series, Edward Elgar Publishing, 

2018. 

 

.ÕOÕo��%�� 'LMLWDO�7HN�3D]DU�+HGHIL\OH�$YUXSD�%LUOL÷L�7HOLI�+DNODUÕ�+XNXNXQGD�$YUXSD�

.RPLV\RQX�7DUDIÕQGDQ�6XQXODQ�7�]�N�YH�'LUHNWLI�7HNOLIOHULQLQ�øQFHOHQPHVL��Ankara 

Barosu 2017, S. 2, s. 166-178. 

 

.ÕOÕoR÷OX��$�� 6ÕQDL�+DNODUOD�.DUúÕODúWÕUPDOÕ�)LNUL�+DNODU��$QNDUD�����. 

 

.OREXþQtN��/�� Ex post liability relief as a misguided approach to encouraging new 

online music services in Europe?, European Intellectual Property Review 2020, S. 7, 

s. 431-437. 

 

Leistner, M. / Metzger, A.: The EU Copyright Package: A Way Out of the Dilemma 

in Two Stages, Max Planck Institute for Innovation and Competition 2017, S. 48 s. 

381±384. 

 

Margoni, T., / Kretschmer, M.: A Deeper Look into the EU Text and Data Mining 

Exceptions: Harmonisation, Data Ownership and the Future of Technology, CREATe 

Working Paper 2021, S. 7, s. 1-35. 

 



107 

 

Metzger, A. / Senftleben, M.: Comment of the European Copyright Society on 

Selected Aspects of Implementing Article 17 of the Directive on Copyright in the 

Digital Single Market into National Law, European Copyright Society 2020. 

 

Michel, S.: Digitisation of art in the Public Domain: Museum Urges Wikimedia to 

Take Down Reproductions of out-of-protection Artworks, Journal of Intellectual 

Property Law & Practice 2019, S. 14(6), s. 427±429. 

 

Öztan, F.: Fikir ve Sanat Eserleri Hukuku, Ankara 2008 (Hukuk). 

 

Öztan, F.: )LNLU�YH�6DQDW�(VHUOHUL�+XNXNXQGD�øúOHQPH�(VHUOHU��3URI��'U��$OL�%R]HU¶H�

$UPD÷DQ��%DQND�YH�7LFDUHW�+XNXNX�$UDúWÕUPD�Enstitüsü, Ankara 1998, s. 221-242 

�øúOHQPH�(VHU�� 

 

3ÕQDU�� +�� �� 1DO�� 7��� *ROGPDQQ�� %�� 0�]LN� HVHUOHUL� �]HULQGHNL� WHOLI� KDNODUÕ� YH�

XOXVODUDUDVÕ� X\JXODPDODU�� �$OPDQ�� $%'� YH� 7�UN� KXNXNXQXQ� NDUúÕODúWÕUPDOÕ�

LQFHOHQPHVL�YH�$%
GH�J�QFHO�JHOLúPHOHU���øVWDQEXO�����. 

 

3ÕQDU�� +� 0DUND� +XNXNXQGD� +DNODUÕQ� 7�NHQPHVL� ± EFTA-0DKNHPHVL¶QLQ�

³0DJOLWH´��$YUXSD�7RSOXOXNODUÕ�0DKNHPHVL¶QLQ�³6LOKRXHWWH´�YH�<DUJÕWD\¶ÕQ�³3ROLFH´�

.DUDUODUÕ�dHUoHYHVLQGH�%LU�øQFHOHPH��3URI��'U��.HPDO�2÷X]PDQ¶D�$UPD÷DQ��øVWDQEXO�

2000, s. 855-915. 



108 

 

 

3ÕQDU, H.: Özürden Büyük Kabahat, Radikal Gazetesi, 4 Ocak 2011. 

(http://www.radikal.com.tr/yorum/ozurden-buyuk-kabahat-1035087/ (ULúLP� 7DULKL��

12 Nisan 2022). 

 

3ÕQDU�� +�: UluslararaVÕ� 5HNDEHWWH� )LNUL� 0�ONL\HW� +DNODUÕQÕQ� gQHPL� YH� 7�UNL\H��

øVWDQEXO������ 

 

Pila, J. / Torremans, P.: European Intellectual Property Law, Oxford 2019. 

 

Priora, G. / Jütte, B. / Mezei, P.: Copyright and Digital Teaching Exceptions in the 

EU: Legislative Developments and Implementation Models of Art. 5 CDSM Directive, 

IIC (2022), S. 53, s. 543±566. 

 

Quintais, J.: The New Copyright in the Digital Single Market Directive: A Critical 

Look, European Intellectual Property Review 2020, S. 28, s. 1-23. 

 

Rosati, E.: An EU Text and Data Mining Exception for the Few: Would it Make Sense? 

Journal of Intellectual Property Law & Practice 2018, S. 6, s. 429-430 (TDM for the 

Few). 

 

http://www.radikal.com.tr/yorum/ozurden-buyuk-kabahat-1035087/


109 

 

Rosati, E.: Copyright in the Digital Single Market: Article-by-Article Commentary to 

the Provisions of Directive 2019/790, Oxford 2021. 

 

Senftleben, M. / Angelopoulos, C.: The Odyssey of the Prohibition on General 

Monitoring Obligations on the Way to the Digital Services Act: Between Article 15 of 

the E-Commerce Directive and Article 17 of the Directive on Copyright in the Digital 

Single Market, Amsterdam/Cambridge 2020, s. 22-23. 

 

Soysal, T.: Avrupa Birli÷L¶QLQ� 'LMLWDO� 7HN� 3D]DUGD� 7HOLI� +DNODUÕ� 'LUHNWLIL�

dHUoHYHVLQGH�0�]LN�6HNW|U�QGH�µ'H÷er Boúlu÷X¶�.DYUDPÕ�YH�'�]HQOHPHQLQ�ønternet 

øçerik PaylaúÕP� 6LWHOHULQH� (WNLOHUL� Ankara Barosu Dergisi 2019, S. 4, s. 141-206 

(De÷er Boúlu÷u). 

 

Soysal, T.: %DVÕOÕ�<D\ÕQODUÕQ�7HOLI�+XNXNX�.DSVDPÕQGD�%D÷ODQWÕOÕ�+DN�1LWHOL÷i ve Bu 

<D\ÕQODUÕQ�$YUXSD�%LUOL÷L¶QLQ�'LMLWDO�7HN�3D]DUGD�7HOLI�+DNODUÕ�'LUHNWLIL�dHUoHYHVLQGH�

.RUXQPDVÕ� TFMD 2019, C. 5, S. 2, s. 260-298 (Ba÷ODQWÕOÕ�+DN). 

 

6WDPDWRXGL��ø����7RUUHPDQV��3�� EU Copyright Law - A Commentary, Massachusetts 

2021. 

 

Strowel, A.: Big Data and Data Appropriation in the EU, Research Handbook on 

Intellectual Property and Digital Technologies 2020, s. 107-135. 



110 

 

 

Strowel, A. / Ducato, R.: Artificial Intelligence and Text and Data Mining: A 

Copyright Carol, Routledge Handbook of Copyright Law 2021, s. 299-316. 

 

Suluk, C.: Avrupa Birli÷L�+XNXNXQGD�%DVÕQ�<D\ÕQFÕODUÕQD�7DQÕQDQ�%D÷ODQWÕOÕ�+DNODU, 

ø0+)' 2022, C. 7, S. 12, s. 169-227 �%DVÕQ�<D\ÕQFÕODUÕ�. 

 

Suluk, C.: 'LMLWDO�7HOLI�+DNODUÕ, Ticaret ve Fikri Mülkiyet Hukuku Dergisi 2021, S. 7, 

s. 7-12. 

 

Suluk, C.: <HQL� )LNLU� YH� 6DQDW� (VHUOHUL� .DQXQX� 7HOLI� +DNODUÕ� YH� .RUVDQOÕNOD�

0�FDGHOH��øVWDQEXO������� 

 

Suluk, C. / Orhan, A.: 8\JXODPDOÕ� )LNUL� 0�ONL\HW� +XNXNX� &�� ,,� )LNLU� YH� 6DQDW�

(VHUOHUL��øVWDQEXO 2005 �8\JXODPDOÕ�+XNXN�. 

 

Suluk, C./Karasu, R./Nal, T.: )LNUL�0�ONL\HW�+XNXNX�����%DVNÕ��$QNDUD���20. 

 

Sutton-Spence, R.: Analysing Sign Language Poetry, Londra 2005. 

 



111 

 

Tekin, U.: $YUXSD� 3DUODPHQWRVX¶QXQ� YH� .RQVH\Õլ ¶QÕլn DÕլ jÕլ tal Tek Pazarda TelÕլ f 

+DNODUÕQD� ve Ba÷ODQWÕOÕ� +DNODUD� ølÕլ úkÕլ Q� ��������� 6D\ÕOÕ� 'Õլ rektÕլ fÕլ  +DNNÕQGD� %D]Õ�

De÷erlendÕլ rmeler��$QNDUD�$YUXSD�dDOÕúPDODUÕ�'HUJLVL�������&������V�����-224. 

 

Tekinalp, Ü���)LNUL�0�ONL\HW�+XNXNX�����%DVNÕ��øVWDQEXO������ 

 

Tekinalp, Ü���)LNUL�0�ONL\HW�+XNXNX�����%DVNÕ��øVWDQEXO������ 

 

<DúDVÕQ��$�� Sinema Eserleri ve Sinema Eserleri Üzerindeki Hak Sahipleri, Legal 

Dergisi 2016, C. 12, S. 47, s. 888-928. 

 

Yavuz, L. / $OÕFD, T. / Merdivan, F.: FLNLU�YH�6DQDW�(VHUOHUL�.DQXQX¶QXQ Yorumu, 

Ankara 2013. 

 

'L÷HU�.D\QDNODU 

 

AB Komisyonu��6KDSLQJ�(XURSH¶V�'LJLWDO�)XWXUH��6KDSLQJ�WKH�'LJLWDO�6LQJOH�0DUNHW��

About Shaping the Digital Single Market, 2021. (https://ec.europa.eu/digital-single-

market/en/shaping-digital-single-market��(ULúLP�7DULKL�������������. 

 



112 

 

AB Komisyonu: 6KDSLQJ�(XURSH¶V�'LJLWDO� )XWXUH��7KH�(8�&RS\ULJKW�/HJLVODWLRQ��

2022. (https://digital-strategy.ec.europa.eu/en/policies/copyright-legislation�� (ULúLP�

Tarihi: 31.03.2022). 

 

AB Komisyonu: Commission Staff Working Document - Impact Assessment on the 

Modernisation of EU Copyright Rules, 2016. (https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=celex:52016SC0301��(ULúLP�7DULKL�������������� 

 

AB Komisyonu: Commission Staff Working Document Impact Assessment on the 

Modernisation of EU Copyright Rules accompanying the Document Proposal for a 

Directive of the European Parliament and of the Council on Copyright in the Digital 

Single Market And Proposal for a Regulation of the European Parliament and of the 

Council Laying Down Rules on the Exercise of Copyright and Related Rights 

Applicable to Certain Online Transmissions of Broadcasting Organisations and 

Retransmissions of Television and Radio Programmes, 2016. (https://eur-

lex.europa.eu/resource.html?uri=cellar:e065cd0d-7a57-11e6-b076-

01aa75ed71a1.0001.02/DOC_1&format=PDF��(ULúLP�7DULKL������������� 

 

AB Parlamentosu: $%� <DVDPD� 7UHQL�� $YUXSD� %LUOL÷L� 7HOLI� +DNODUÕQÕQ�

Modernizasyonu. (https://www.europarl.europa.eu/legislative-train/theme-connected-

digital-single-market/file-jd-directive-on-copyright-in-the-digital-single-market, 

(ULúLP�7DULKL�������������. 


