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OZET

Tezin Baghg: Irak'ta Fikih flminin ifrat Ve Tefrit Arasinda
Giincellestirilmesi (Mukayeseli Fikhi Calisma)

Tezin Yazari RAHEEM KHALIS HUSSEIN HUSSEIN
Danisman: Dr. Ogr. Uyesi HANAN AKKO

Anabilim Dah: Temel islam Bilimleri Ana Bilim Dal
Tezin Taru Yuksek Lisans

Kabul Tarihi 15/05 /2023

Ummetin alimlerine i¢tihAd kapis1 ardna kadar acik oldugu icin
miictehidlerin acil meselelerin hiikiimlerini tespit etmeleri farzdir. Bu arastirma,
genel manada fikhin yenilenmesini 6zel olarak da Irak fakihlerinin yenilenmesini
aydinlatmaya ¢alismaktadir. Bu nedenle ¢alismanin kapsami “Cagdas Irak Fikhinda
Yenilenme” konusu ile sinirlandirilmistir. Calismanin 6nemi, sorumlulugun gayesi ve
sonucu olarak ifade edilebilecek hiikiimlerin vakiaya uygulanmasi kaynaklidir. Buna
ragmen fikhi yenilenme ihtilafli bir mesele oldugu i¢in arastirma konuyu agiklamaya
ihtilafin sebeplerini ortaya koymaya caligsmaktadir. Yenilenme taraftar1 fikih¢ilarin
ictthad ve yenilenme yanlis1 metotlar1 da ayni sekilde ihtilafli konulardandir.
Arastirmada iki yontem kullanilmistir. Usul kaidelerine uygun olarak fikhi goriislerin
siralanmasinda tiimevarim yontemi tercih edilmistir. Bu goriislerin tahlil edilip, usul
kaideleri ve ser'i delillerle irtibatlarinin gdsterilmesi; IslAm seriati ve ¢agin ruhuna
uygun goriisiin tercih edilmesinde analitik yontem kullanilmistir. Arastirmada
ulagilan neticelerden dnemlileri sunlardir: Fetvada yenilenme konusunun alani, soru
soran kisinin yer, zaman ve hal yoOniiyle durumunu dikkate alarak icgtihadi ve
degisikligi kabul eden zanni meseleler ve ictihadi hiikiimlere dayanir. Mekasidu’s-
seria ve bu esas lizerine kurulu istinbat konularii bilmeden fetva konusunda ictihad
etmek dogru degildir. islam seriati, Allah1’m rahmetine dayali ilahi hitap ve degisen
sartlarin dogru anlagilmasina baghdir. Irak Fikih Akademisi mensuplar1 da evlilik
akdinin belgelenmesinin gerekliligi, Fitir sadakasinin deger iizerinden verilmesinin
caiz olmasi, evlilikle ilgili birgok hususu degistirdigi gerekgesiyle ehl-i kitaptan olsa
dahi gayrimiislim kadinla evlenmenin haram olmasi, fiyat artisiyla olsa dahi vadeli
ve taksitli satisin caiz olmasi, teverruk satisinin caiz olmasi ve ¢agdas bankalar
tarafindan yiiriitiilen banka teverruk yasagi gibi gayeleri gézeten birgok ictihadlari
vardir. Irak fakihlerinin igtihad yenilenmesini kabul eden ve yenilenme hususunda
seriatin her zaman ve her yerde gecerli olan merhamet ve esnekligini savunan fikih
anlayisina uygun olarak verdigi daha bir¢ok fetva da duruma 6rnek olarak verilebilir.

Anahtar Kelimeler: Fikih, Fikhi Yenilenme, Gai Arastirma, Irak Fikhi
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ABSTRACT

Thesis Title: The Call To Renew The Science Of Jurisprudence in Iraq
Between Excess And Negligence (a Jurisprudential Magasid
Study)

Author RAHEEM KHALIS HUSSEIN HUSSEIN

Supervisor: Dr. HANAN AKKO

Department: Basic Islamic Sciences

Thesis type: Master’s Thesis

Date: 15\05\ 2023

Since the door of ijtihad is wide open to the scholars of the nation, and it is
obligatory for the mujtahids to solve urgent problems, this study aimed to shed light on
the issue of jurisprudential renewal in general, and among the jurists of Iraq in
particular. Therefore, the scope of this study is limited to the subject of "Doctrinal
Renewal in Contemporary Iraqi Jurisprudence”.The importance of the study comes
from the fact that applying rulings to reality is the goal of divine assignment, and that
the jurisprudential renewal, despite this, is a controversial issue that this study seeks to
discuss, and to know the reasons for the disagreement in it, as well as highlighting the
jurisprudential and renewal approach of the renewed jurists, The study followed two
basic approaches: the inductive approach: by tracking the jurisprudential opinions
according to their fundamental rules, and the analytical approach when analyzing these
opinions, linking them to their origins and legal evidence, and deriving the
contemporary jurisprudential opinion corresponding to the modern era and Islamic
law. The conclusions of this study were as follows: The field of renewal in the fatwa
depends on speculative issues and judgments that are subject to change, with the
change of the questioner’s condition in terms of place, time and situation, and that
diligence in fatwa is not valid without knowing the purposes of the Sharia, and being
able to deduce based on that knowledge. The Islamic law is based on the jurisprudence
of the context of the divine discourse based on mercy, and the context of changing
conditions. The members of the Iragi Figh Academy have jurisprudence under the
auspices of the objectives, such as: The necessity of documenting the marriage
contract, the permissibility of paying zakat al-fitr at the value, the prohibition of
marriage to a non-Muslim woman, even if it is in writing due to the change of many
conditions, the permissibility of deferred sale and installment sale with an increase in
the price, the permissibility of Tawarrug (Reverse Murabaha) and the prohibition of
bank tawarruq conducted by contemporary banks, and other issues In which the Iraqi
jurisprudence followed the direction of those who agreed and supported the
jurisprudential renewal, and saw in it the mercy and flexibility of Sharia that is
applicable in every time and place.

Keywords: Jurisprudence. Jurisprudential renewal. Magasid study. Ijtihad.
Iragi Jurisprudence.
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