KARABUK

UNIVERSITESI

52801 AaSn) AR ey b oluadll

2020
ofieale Ay
) Adldy) aglal)

ASHRAF MAHMOOD

Prof. Dr. Fahrettin ATAR



521 1) AuaSl ) LAY ey b oLl

T.C.
A gl)S daalas
Liled) il ) g
AansliaY) L) o slal) aud

Dfiale Al

ASHRAF MAHMOOD

Prof. Dr. Fahrettin ATAR

Al S
2020



Gaanl) 4

.................. (=) i e cladll
551 AuadluY ) A8 e ) b oLonl :
AUl dad 28R Cay ot
D Js¥) allaal

D JsY) Gl
- JY1 allaall
b Sl Callaall
: 5: J Y callaall
e a8l e iy Al da gyl
................. L;‘QA\J 45"413“ o é.)ss\ .
. d_;ﬁ\ M\
: L;al_ﬂ\ L,mﬂa.d\
- Gl (ladll

@Lﬂ\ gglk.d\
G Gl

&l gl
S Jaadl
JsY¥) Gl



48
49
49
49
50
52
54
55
57
69
71
71
75
78
81
81
83

88
88

93

(U Gaaall S o AdA b oladl
................. Geaall Sy by el
:@Lﬁ\ alladll

Lela 3 5 Bl 1) sy 28R -

............ o ‘;M‘\J\MJF:
(Ua0) wlbadll G jec 38R 8 sliadl) ;
.................. Cllaall Gy ey iy el
P S )
............ o3¢ (A ApndY) Larid g
(U=0) Cle (p Qe DA A elzadl) ;
................... Ole (p Glalny <o el
D S k)

............ s3¢ (8 ApmdY) Larid g
(U=0) b o o e 4D 8 Lzl 1 Gualall Gl

D) A8MAl) Cay s -

Sl bl
Sl (llagl)
S Gl
Js¥ alladll

Sl (allaal)
Al allaal)
d)?\ lladll

G Cllad)
I sl

Js¥) alladll

G Callagl)

.................................. Gl o s a1 J5¥) allaall

Slie o olalie A8VA ey 3ladll -

sladll 41 1y 5 dhngia ;
............ be (8 ApadY) sl jga
Shad¥l s LY gl slad ¢+ ealad) Canall
Graall JSy o EMA (e BLadl)
lhadll (e AA (e ) Bliadll -

@Lﬂ\ a._tﬂa.d\
G Gl

Js¥) alladll
@Lﬂ\ k._iua.q.“
G (it



94 e, Al o g e AR (e ) slaatll ; l ) alladll
Oey O b_daa s bl 8 cdlla il jlie ¢ alldaall g dasall 1 BN Jaadl)

07 e Sl yuaall g 3080 I 43l 4831l
08 Aldaall g dauall () g 1 J5Y1 Canall
08 e L) Gy a1 J5Y) allaall
08 pllaall 5 olimdlly LeBile 5 dpuall 1 SUI Callall
101 e, Al sl - ) alladl)
103 e, Aldadll Cay yai 1wl Ll alladll
104 s aAllad) 3L ¢ Gealald) Calladl)
107 oo palaall g 2l N eladll G cBldad g <l i ;S Caadll
107 e, sladll jilas Eua (ge 1 Y alhaal
113 . S & & & JRa G (g1 AN )
121 ...A... A . Oyl S e 1 GIU Qlladll
126 et Sl 53l 5 il
130 e s bl

LAd Aglall 5 )



Al e 288 dadea

o elazdll" O piny 3 gana Hliadlae Gaedl Ul B8 e el il da gl 3 o e ol
ol Al S dnlia (A Dpulo) A0y o slall el yy 8 "B I ApadluY) A8DIA) (1 )

Prof. Dr. Fahrettin ATAR ..o

Ll D) lall ¢ Al 1) i yiia

Jsd
2020/10/01 eyt sl g Lo YU A58 Lind (8 (0 J il 30 pfinealall Allus y e oSa)

Akl daad eliac| 8 i)
4alll gy Prof. Dr. Fahrettin ATAR (KBU) s
Ipac  Dr. Ogr. Uyesi Aiitmamat KARIEV (KBU) e,
isac  Dog. Dr. Recep CETINTAS (BEU) e,

gz 53] Calae 8 (e Al Bpadlayll o glall a3 piialall A 53 G 5 Y1 o3gs callall =i o

Prof. Dr. Hasan SOLMAZ e



DOGRULUK BEYANI

Yiiksek lisans tezi olarak sundugum bu calismay1 bilimsel ahlak ve geleneklere aykir
herhangi bir yola tevessiil etmeden yazdigimi, arastirmami yaparken hangi tiir alintilarin
intihal kusuru sayilacagini bildigimi, intihal kusuru sayilabilecek herhangi bir boliime
arastirmamda yer vermedigimi, yararlandigim eserlerin kaynakcada gosterilenlerden

olustugunu ve bu eserlere metin icerisinde uygun sekilde atif yapildigini beyan ederim.

Enstitii tarafindan belli bir zamana bagli olmaksizin, tezimle ilgili yaptigim bu beyana
aykirt bir durumun saptanmasi durumunda, ortaya ¢ikacak ahlaki ve hukuki tiim sonuglara

katlanmay1 kabul ederim.
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OZET

[slam’da Hulefd-i Rasidin dénemindeki yargi, bu arastirmanin  6nemi
yargmnin bir {ilkeyi ayakta tutan en Onemli sartlardan biri olmasidir. Hulefa-yi
Rasidin doneminde usul, fikih ve uygulama yoniinden yargi ve hakimlerin nasil
yonetilecegini, o donemdeki yargi ve hakimlerin idaresini simdiki zaman ile

karsilastirmay1 bu ¢alismada gdstermek istedik.

Aragtirmanin en One ¢ikan sonuglar1 arasinda sunlar yer almaktadir:
Hulefa-i Rasidin donemindeki yargi, Yiice Allah'n istedigi gibi mesru, adil ve
esit temeller T{zerine insa edilmistir, Toplumlara haklarin1 garanti eder ve

yasaklardan korur.

Arastirma ayrica Islami donemde Hulefd-i Rasidin yargi idaresi ve
hakimlerin {izerine insa edildigi temel kurallart da ortaya koymaktadir. Bu
calisma Hulefa-i Rasidin donemindeki her halifenin donemine ait kaza ile ilgili
bilgileri  ac¢ikhiga  kavusturmustur. Temyiz ilkesinin ~ benimsenmesini, idari
otoritenin adli otoriteden ayrilmasini agikliga kavusturarak, o donemde yargiy1
yonetme yaklasimi meselelerinde Omer b. Hattab’in hilafet dénemini arastirdik,

yargi i¢in ana kaynaklarin Kur'an-1 Kerim ve Siinnet oldugunu belirttik.

Aragtirma ayrica, Hulefa-i Rasidin ve vyargiclarin bazi davalar1 icma,
kiyas ve Islam'da ilim ve fazilet sahiplerinin yargi emsalleri ilkesine dayanarak
cozmek icin nasil calismis olduklar1 da gosterilmistir. Kuran ve Siinnette acik
bir metnin bulunmamasi durumunda, Ovgiiye deger goriistin Sura Meclisinden
sonra alindigt durumlarda, s6z konusu emirde belirtilen ana ve yan kaynaklarin
hicbiriyle c¢elismemek kaydiyla. Hulefa-i Rasidinin, yargi yOnetiminde ve yargig
secimlerinde ¢ok ugrastilar, iyiliklerine ve Islam'm hiikiimleri ve onun seriat
bilimlerine 1iliskin bilgilerine gilivenerek, o donemin en o©nemli hakimlerinden ve

hiikmettikleri topraklardan soz ettiler.

Muhtesip ve mezalim, o donemin yargi yOnetiminin en Onemli
sonuglarindan biri olarak ele alindi. Bunun nedeni, yargi ile bircok resmi ve

nesnel yonden yakin iligkileri olmasi, yargig, muhtesip ve sikdyet sahibinin



caligmalarinin  bir agiklamasinin  olmasi, onlart birlestiren, koalisyondan ve

ihtilaftan ayiran seyin bir agiklamasidir.

Arastirmada ayrica kaynak, bi¢gim ve igerik yoniinden Hulefa-i Rasidin
donemi ve cagdas yargi kurumlarinin en O6nemli temelleri ve yargiclari, analiz ve

Orneklerle ele alinda.

Anahtar Kelimele : Yargt - Zaman - Halifelik - Islami - Hulefa-i
Rasidin
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ABSTRACT

“The judiciary in the period of the rashidun islamic caliphate” is one of
the most recognizable research. Indeed, the Judiciary’s importance reveals as
one of the most essential Pillars that contribute in flourishing statehood. In this
study we want to show how the judiciary and judges were managed through the
time of the rashidun islamic caliphate in terms of fundamentalism, jurisprudence
and practice. Then we will compare the judges and judiciary’s administration in

both the old and the contemporary ages.

One of the most prominent results of the research is the fact that
judiciary in the Rashidun era was built on legitimate and fair foundations based
on the wishes of God Almighty, that guarantees the rights of societies and
safeguards their sanctities.

The research also showed the basic rules on which the administration of
the judiciary and judges were built in the Islamic era. Thus, we clarified the
situation during the era of each of the rightly guided caliphs, and we delved into
the succession of Omar Ibn al-Khattab by revealing his point of view about
judiciary at that time and clarifying his adoption in separating the administrative
authority from judicial authority. Furthermore, we explained how  the Holy
Qur’an and sunnah were regarded as main sources for the judiciary at that time.
The research also depicted how the rashidun caliphs were working and exposed
how the solved some issues by depending on the principle of consensus, and the
judicial precedents of those who had preceded knowledge and believe in Islam.
However, In the absence of an explicit text in the Holy book and the Sunnah,
they where apply the praiseworthy opinion that was taken after the Shura
Council, provided that none of the main and subsidiary sources mentioned in the
order mentioned also violates. This research shows how the Rightly Guided
Caliphs were very disciplined in the manner of their administration of the
judiciary and their choice of judges based on their goodness and their
knowledge of the provisions of Islam and its legal sciences, it also mentions the
most important judges of that era. We mentioned the Hisbah and grievances as
one of the most prominent outcomes of judiciary administration at that time, due

to their close relationship with the judiciary in many formal and objective

11



aspects that were also explained. On the other hand, we mentioned the statement
of the work of the judge, the muhtasib and the owner of the grievances, and a
statement of what unites them and divides them from coalition and difference.
The research also dealt with the most important points of foundations of the
judiciary and judges in the Rashidun era and the contemporary judiciary in

terms of source, form and content, with analyzes and examples.

Keywords: The judiciary - Time - The caliphate- Islamic - Rashidah
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