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VAN YUZUNCU YIL UNIiVERSITESI

SOSYAL BILIMLER ENSTITUSU

LISANSUSTU TEZ ORIJINALLIK RAPORU

el o0 /2020
Tez Baslig1 / Konusu:

SAFIf MEZHEBINDE KABZ ILE ILGILI HUKUMLER

Yukarida basligi/konusu belirlenen tez c¢alismamin Kapak sayfasi, Giris, Ana boliimler ve Sonug

boliimlerinden olusan toplam ............ sayfalik kismina iligkin, ...... [oe.... [evinenn. tarihinde sahsim/tez
danismanim tarafindan ................. intihal tespit programindan asagida belirtilen filtreleme uygulanarak
alinmis olan orijinallik raporuna gore, tezimin benzerlik orant % .................. (e ) dir.

Uygulanan Filtreler Asagida Verilmistir:
- Kabul ve onay sayfasi harig,
- Tesekkiir harig,
- Icindekiler harig,
- Simge ve kisaltmalar haricg,
- Gereg ve yontemler harig,
- Kaynakg¢a harig,
- Alintilar harig,
- Tezden ¢ikan yayinlar harig,
- 7 kelimeden daha az 6rtiisme igeren metin kisimlar1 hari¢ (Limit match size to 7 words)

Yiiziincti Y1l Universitesi Lisansiistii Tez Orijinallik Raporu Alinmasi ve Kullamilmasina Iliskin
Yonergeyi Inceledim ve bu yonergede belirtilen azami benzerlik oranlarma gore tez ¢alismamin herhangi bir
intihal Igemedigini; aksinin tespit edilecegi muhtemel durumda dogabilecek her tiirlii hukuki sorumlulugu
kabul ettigimi ve yukarida vermis oldugum bilgilerin dogru oldugunu beyan ederim.

Geregini bilgilerinize arz ederim. .../...12020
Mohammed Jamal
Mohammed KHOSHNAW
Ad1, Soyadi, Imza

Adi Soyadi  : Mohammed Jamal Mohammed KHOSHNAW
Ogrenci No : 179203074
Anabilim Dah: Temel Islam Bilimleri

Programi : [lahiyat

Statiisii :Y. Lisans X Doktora o
DANISMAN ENSTITU ONAYI
................................... UYGUNDUR
LJ/020200 [ooi... /2020

Doc¢. Dr. Bekir KOCLAR
Enstitii Miidiirii

Xl




OZGECMIS

Kisisel Bilgiler

Adi-Soyadi : Mohammed Jamal M. KOSHNAW

Uyrugu : Irak

Dogum Tarihi ve Yeri :07/06/1974

Telefon : 0090 535 881 31 39

E-mail : mhartaly@gmail.com

Egitim

Derece Egitim Birimi Mezuniyet
Tarihi

Yiiksek Lisans Van Yiiziincii Y1l Un. Sosyal Bil. Enst 08/06/2020
Lisans [lahiyat Fakiiltesi DUHOK. Duhok Univ. 1999 - 2000
Is Deneyimi

Yil Yer Gorev

2017 Irak Ogretmenler Birligi Ogretmen

Yabanci Dil

Arapga

Kirtge

Hobiler

Kitap Okumak

Islami Bilimler Ogrenimi

Goniillii Is



SIMGELER VE KISALTMALAR

Tezimde kisaltma ve isaretleri kullanmadim. Lakin dipnotlarda asagida gecen
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kabz takes place either through the agents who deliver them on behalf of the vendor
or by registering the documents to the buyer who will receive them at a later time or
by kabz them legally without physically taking possession of the goods, by
registering them with the official authorities, where registration to the buyer is
tantamount to kabz, transferring, possessing, and enabling him to dispose of it.

Then I discussed the definition of jurisprudence rules and its importance,
supported by examples of kabzs and providing real life examples. As the last topic, I
discussed the financial contracts and their relationship with kabzs where I defined
contract in the Shafi’s School of Sharia Law and provided decisive evidence
highlighting that there are two types of contracts; with and without nettings. I then
discussed the pillars of the contract and its terms, such as the form of the contract and
the two contracting parties and the necessary binding conditions between them, the
subject of the contract and required specifications. I’ve provided four decisive
conditions for contracts which are terms of contract, enforcement, validity and
obligatory. I have dedicated the discussion of the relationship between kabzs and
contracts and their divisions accordingly. There are contracts which require
permission of the vendor/donor for kabz to take place, such as gifts and loans, as
ownership does not transfer by virtue of provision and acceptance, but requires
vendor/donor’s permission for the correct kabz to take place. Other types of kabzs
include exchange, interest, deferred purchase, speculation, crop sharing, and others
that require kabzs to be effective such as gifts and mortgages. At the end, I've
illustrated the most important results that I have reached.

Key Words: Islamic Law, Shafit Sect, Capture / Kabz, Provision.
Quantity: XI+ 98

Supervisor: Assistant Professor Mustafa Harun KIYLIK
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PROVISIONS REGARDING “KABZ/CAPTURE” IN SHAFII SECT

ABSTRACT

This research is titled (Provisions Regarding Capture In Shafii Sect). The
discussion focuses on kabzs in contracts and transactions in Shafi’s School of Sharia
Law. [I’ve defined kabzs linguistically and idiomatically. The restriction in the
definition is due to this school’s unwritten Sharia Law concerning kabz and it’s
based on convention, as there’re a number issues where the legislator has left the
judgement to convention within different societies. I've then embarked upon
terminologies and idioms related to kabzs, like money, possessions, grant, biddings,
etc. I’ve then discussed the legality of “kabz” in the Sharia Law supported with
evidence. Subsequently, I’ve discussed different sections of kabzs taking permission
into consideration. As for a kabz to take effect and become legal, it must be
permitted by the person who has the right of possession but if he doesn’t have the
right of possession, the permission condition is considered void. I’ve then discussed
different types of kabzs and their conditions and in doing so, I've differentiated
between real estate kabzs, transferrable assets and small kabzs. 1 concluded that real
estate kabzs are conditional to vacation of the property provided it’s clear of vendor’s
possessions or any other person other than the buyer and sufficient time has passed to
complete the handover process.

As with regards to transferable assets I've discussed transfer and interpolation
and with regards to small kabzs it’s handling by hand. I've presented the conditions
for the correct kabz to take place like eligibility, jurisdiction and permission and the
kabz must not be linked to other’s rights or common share.

This research did not omit methods of kabz in electronic contracts of all kinds.
Electronic goods, such as programs, applications, films, and various visuals and
audience material are subject to kabzs by giving access to the buyer to use the
products and benefiting from them. If the obstacle of usage is removed it becomes a
kabz. As with regards to nominal goods that are traded by electronic means, their



taraflari, gerekli olan kosullar, sozlesme yapilan sey ve bulunmasi gereken kosullar
gibi sézlesmelerin unsurlarindan ve kosullarindan bahsettim. Ozetle s6zlesmelerin
kosullarinin doért oldugunu ve bunlarin gergeklesme kosullari, sthhat, gecerlilik ve
baglayicilik oldugunu belirttim. Ozel olarak kabzin sozlesmelerle iliskisi ve bunun
tiirlerinden de bahsedilmistir. Hibe, bor¢ ve 6diing gibi miilkiyetin ge¢mesi i¢in
kabzin sart oldugu sozlesmeler dile getirmistir. Clinkii bu gibi s6zlesmelerde
miilkiyet sadece teklif ve kabul ile ge¢mez. Bunun yanindaki hibe eden kisinin
izniyle kabiz bulunmasi sarttir. Diger bazilarinda ise sdzlesmenin gecerli olmasi i¢in
kabiz sarttir. Sarp akdi, faizli mallarin satis1 selem, mudarebe, musakat ve muzaraa
akitleri buna ornektir. Bir de hibe ve rehin gibi diger bazilarinda ise akdin baglayici
olmasi i¢in kabiz sarttir. Son olarak ulasgtigim en 6nemli neticelere yer verdim.

Anahtar Kelimeler: Islam Hukuku, Safii Mezhebi, Kabz, Hiik{im.

Sayfa Sayisi : XI + 98
Tez Damismani: Dr. Ogr. Uyesi Mustafa Harun KIYLIK
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“Safii Mezhebinde Kabz Ile Ilgili Hiikiimler” isimli bu aragtirmamizda Safii
fikhinda sozlesme ve islemlerdeki kabzdan bahsedecegiz. Arastirmamda kabzin
kavramsal olarak tarifini yaptiktan sonra, kabzi belirleyen seri bir tarif
bulunmadigindan bu konudaki tariflerin 6rfe dayandigimi belirttim. Zira insan
toplumlar1 arasinda Hak Tealanin hiikmii 6rfe biraktig1 bir¢cok nokta bulunmaktadir.
Ardindan nakit, haiz olma, elinde tutma, aligveris ve benzeri kabz ile ilgili birtakim
sozciik ve kavramlar1 ele aldim. Sonrasinda Isldm fikhinda kabzin mesruiyetine
isaret ettim ve bu konuda deliller getirdim. Ardindan da izin acisindan kabzin
tiirlerine yer verdim; kabzin gegerli olabilmesi i¢in elinde bulundurma hakki bulunan
kisinin izin vermesinin sart oldugunu, béyle bir hakkin bulunmamasi durumunda ise
iznin sarti olmadigini belirttim. Ardindan kabzin keyfiyeti ve kosullarindan
bahsettim. Keyfiyet hususunda kabzi; gayrimenkullerin kabzi, menkul mallarin kabzi
ve kiigiik seylerin kabzi olarak birbirinden ayirdim. Gayrimenkul mallarda kabzin
gayrimenkuliin her tiirli degerlendirmelerden ve saticiya veya miisteri disindaki
kimselere ait mallardan tahliye edilmesi ve {izerine teslime uygun zamanin ge¢mesi
seklinde oldugunu ifade ettim.

Menkul mallarda havale ve 6deme seklinde olacagini, kiigiik mallarda ise ele
almakla olacagimi belirttim. Cezai ehliyet, velayet ve izin gibi kabzin gegerlilik
sartlarint dile getirdim ve baskasinin hakki bulunan ya da genel hissesi bulunan bir
malin kabzedilmis sayilamayacagini ifade ettim.

Arastirmamiz farkli tiirleri ile modern elektronik s6zlesmelerdeki kabzin
keyfiyetine de deginmistir. Program, uygulama, film, farkli gorsel ve isitsel icerikler
gibi elektronik mallarda kabz, misterinin bu drlinleri kullanmasina ve
faydalanmasina izin verilmesi suretiyle gerceklesir. Uriinlerin kullamimina dair engel
kalktiginda bu kabiz mesabesinde sayilir. Elektronik yollarla ticareti yapilan ayni
anlarda ise kabz mallarin teslimi konusundaki acenteler ve satict vekilleri araciligi ile
ya da bagka bir vakitte teslim alinmasi i¢in miisteri adina gonderilen belgeler veya
resmi mercilerde kayithi olan trtinler gibi hiikkmen kabzedilen mallar seklinde
gerceklesir. Bu gibi islemlerde tescilin miisteri adina yapilmasi kabiz mesabesinde
sayilir. Miilkiyet, malin sahipligi ve kullanim hakki miisteriye geger.

Ardindan arastirmamda fikih kaidelerinin tarifini yaptim ve Oneminden
bahsettim. Kabiz ve benzeri ile ilgili modelleri belirttim. Son bahiste finansal
sozlesmeleri ve kabiz ile iliskisini dile getirdim. Safii mezhebindeki sozlesme
tirlerini aktardim ve agikladim. Sozlesmelerin karsilikli sézlesmeler ve karsiliksiz
so6zlesmeler diye ikiye ayrildigimi belirttikten sonra, sézlesmelerin sekli, meclisi,
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