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ABSTRACT

SEYHAN, Alperen. A Neo-Mercantilist Approach to the Dispute Settlement Body of the World
Trade Organization: Developing Countries, Master’s Thesis, Ankara, 2025.

This thesis examines the role of the World Trade Organization’s (WTQO) Dispute Settlement Body (DSB)
in shaping the legal and strategic behaviour of developing countries, with a particular focus on the
developing countries. Anchored in a neo-mercantilist theoretical framework, the thesis argues that the DSB,
while formally impartial and rules-based, operates within a global system where power asymmetries deeply
influence legal outcomes, access and enforcement. The research first contextualizes the evolution of the
multilateral trading system from GATT to the WTO and explores the institutional and legal dimensions of
the DSB. It then analyses the theoretical tensions between liberal institutionalism, realism, structuralism,
and neo-mercantilism, ultimately favouring the latter for its explanatory power regarding state behaviour

and systemic inequality.

The thesis scrutinizes how developing countries engage with the DSB, highlighting both the benefits—such
as Special and Differential Treatment (S&DT) provisions and the support of the Advisory Centre on WTO
Law (ACWL)—and persistent challenges, including limited legal capacity, high litigation costs, and
difficulties in enforcement. China’s accession to the WTO and its evolving role from rule taker to rule
maker are analysed through key dispute cases. The thesis emphasises China’s strategic use of its self-
declared developing country status to maximize legal and economic advantage while resisting pressure to

relinquish these privileges.

The analysis culminates in an assessment of the Appellate Body crisis, which is framed as a geopolitical
struggle between the U.S. and China, reflecting a deeper clash over the future of the WTO’s rules and power
distribution. The findings suggest that although the DSB offers formal equality, it ultimately reproduces
material inequality. The thesis concludes that reforming the DSB without addressing power asymmetries
risks reinforcing the status quo, and that neo-mercantilist behaviour by dominant and emerging powers

alike continues to challenge the integrity of the multilateral trading system.
Keywords

World Trade Organization, Dispute Settlement Body, Appellate Body, Special and Differential
Treatment, Advisory Centre on WTO Law
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OZET

SEYHAN Alperen. Diinya Ticaret Orgiitii Anlasmazliklarin Halli Organina Neo-Merkantilist
Bir Yaklasim: Gelismekte Olan Ulkeler, Yiiksek Lisans Tezi, Ankara, 2025.

Bu tez, Diinya Ticaret Orgiitii’niin (DTO) Uyusmazliklarin Halli Organinin (DSB) gelismekte olan
iilkelerin hukuki ve stratejik davranislarini nasil sekillendirdigini incelemekte, 6zel olarak gelismekte olan
iilkelere odaklanmaktadir. Neo-merkantilist bir kuramsal ¢er¢eveye dayanan ¢aligmada, DSB’nin bigimsel
olarak tarafsiz ve kural temelli bir yap1 arz etmesine ragmen, kiiresel gii¢ asimetrilerinin hukuki sonuglari,
erisim imkanlarimi ve uygulama siireglerini derinden etkiledigi savunulmaktadir. Tezin ilk béliimiinde ¢ok
tarafl ticaret sisteminin GATT tan DTO’ye evrimi ile DSB’nin kurumsal ve hukuki yapis1 incelenmektedir.
Ardindan liberal kurumsalcilik, realizm, yapisalcilik ve neo-merkantilizm arasindaki kuramsal gerilimler
analiz edilmekte ve devlet davraniglari ile sistemik esitsizlikleri agiklama agisindan tezde neo-merkantilist

yaklasim tercih edilmektedir.

Caligma, gelismekte olan iilkelerin DSB ile etkilesimini inceleyerek; Ozel ve Farkli Muamele (S&DT)
hiikiimleri ve DTO Hukuku Danisma Merkezi (ACWL) gibi mekanizmalarin sagladigi avantajlara karsin,
sinirlt hukuki kapasite, yliksek dava maliyetleri ve kararlarin uygulanmasinda yasanan zorluklar gibi
yapisal sorunlarin altim gizmektedir. Cin’in DTO’ye katihm siireci ve DSB’deki roliiniin “kural
izleyiciden” “kural koyucuya” evrilmesi, temel davalar iizerinden incelenmekte ve Cin’in “gelismekte olan
ilke” statiistinii stratejik bigimde kullanarak nasil hukuki ve ekonomik avantaj sagladigi ortaya

konmaktadir.

Analizin sonunda, 2019’dan bu yana siiregelen Temyiz Organi krizine odaklanilmakta ve bu kriz, ABD ile
Cin arasindaki daha genis jeopolitik miicadelenin bir pargasi olarak degerlendirilmektedir. Tezin bulgulari,
DSB’nin bigimsel esitlik sundugu halde fiili esitsizligi yeniden iirettigini gostermektedir. Tezin temel
arglimani, DSB’nin reforme edilmesi gerektigi; aksi takdirde mevcut gilic dengesizliklerinin
kalicilasacagidir. Nihayetinde hem yerlesik hem de yiikselen giiglerin neo-merkantilist davraniglari, gok

tarafli ticaret sisteminin biitiinliigiinii tehdit etmeye devam etmektedir.

Anahtar Sozciikler

Diinya Ticaret Orgiitii, Anlasmazliklarin Halli Organi, Temyiz Organi, Ozel ve Farkli Muamele, DTO
Hukuku Danigma Merkezi
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INTRODUCTION

Since its establishment in 1995, the World Trade Organization (WTO) has played an
important role in the regulation of global trade relations. This has been achieved through
the establishment of a comprehensive legal framework that emphasises non-
discrimination, transparency and predictability (Petersmann, 1997, p.35). The Dispute
Settlement Body occupies a central position within the WTO's institutional architecture
(Palmeter, Mavroidis, & Meagher, 2022, pp.22-23). The DSB functions as a rule-based
mechanism for the resolution of trade disputes between member countries. It is regarded
as one of the most effective mechanisms of international law (Pauwelyn, 2001). Its
purpose is to enable weaker states to challenge stronger states on equal legal grounds
(WTO Secretariat, 2017). However, the practical operation of the system reveals
asymmetries in access, capacity and implementation, which disadvantages developing
countries in particular (Nottage, 2009; Pauwelyn, 2001, pp. 535-578; Steinberg, 2002,
pp.339-374). The WTO’s system of self-declared development status has further
complicated the issue by allowing large economies, such as China, to claim developing
country privileges while wielding significant influence within the global trading system
(Linklaters, 2020). Since acceding to the WTO in 2001, China has utilised the DSB both
as a complainant and as a respondent, thereby transitioning from a role as a rule-taker to
that of an assertive rule-maker (Zhou, 2023, p.252). Concurrently, the relationship
between China and the leading developed countries, most notably the United States, has
undergone a marked escalation of tensions, culminating in the paralysis of the Appellate
Body (AB) since 2019 (Hopewell, 2021, p.1033). These dynamics have given rise to
broader debates about justice, reform and power politics in the multilateral trading
system. The present thesis examines the functioning of the WTO's Dispute Settlement
Mechanism (DSM)! through the lens of neo-mercantilist theory, focusing on how power

asymmetries shape legal outcomes and institutional behaviour. The experiences of

! Throughout this thesis, the term "Dispute Settlement Mechanism" (DSM), more commonly referred to
as the "Dispute Settlement System" in the literature, refers to the entire system of dispute resolution
within the structure of the WTO, encompassing its rules, procedures and institutional components. In
contrast, "Dispute Settlement Body" (DSB) specifically denotes the formal WTO organ responsible for
administering dispute settlement proceedings, including the establishment of panels and the adoption of
panel and Appellate Body reports.



developing countries are given particular emphasis, with China serving as a critical case
study to analyse strategic engagement, contested status and the implications of this

contested status for institutional legitimacy and reform.

This thesis makes a critical contribution to the existing literature on global trade
governance by examining the functioning of the WTO’s dispute settlement mechanism
through a neo-mercantilist lens and by highlighting the role of power asymmetries in
shaping institutional outcomes. It is frequently observed that the DSB is praised for its
formal legal equivalence and effectiveness. However, a persistent gap has been noted
between normative design and practical implementation, a discrepancy that is especially
pronounced in the context of developing countries. The findings of this thesis underscore
how structural disadvantages, including constrained legal capacity, implementation
challenges, and geopolitical pressures, impede the ability of less powerful states to fully
leverage the system. Furthermore, the case of China offers a compelling illustration of
how a strategically positioned developing country can manipulate and, at times, exploit
the rules of the multilateral system to advance its national interests. The research
contributes to the broader discourse on WTO reform by addressing current challenges
such as the Appellate Body crisis, the politicisation of development status and the
contestation of legal authority within the multilateral trading regime. The present thesis
seeks to provide meaningful insights for scholars, policymakers and practitioners
interested in the future of global economic governance and the principles of fairness and
equity in international legal institutions. In order to achieve this objective, it employs a

dual approach, integrating theoretical inquiry with empirical analysis.

This thesis seeks to answer the following basic research question: How has the World
Trade Organization’s dispute settlement mechanism been used by developing countries,
including the special case of China, and to what extent has it contributed to or constrained
their strategic interests within the global trading system? To address this overarching
question, the thesis explores several interrelated sub-questions: How do neo-mercantilist
assumptions help explain the evolving behaviour of major trading states within the DSM
framework? In what ways does the WTQO's DSM reflect power asymmetries between
developed and developing countries? How has China, a self-declared developing country,
strategically engaged with the DSM since its accession in 2001? What role has the
Appellate Body crisis played in reshaping the conflict dynamics between China and the



United States? These questions guide a theoretical and empirical investigation into the
functioning and future of the WTO’s dispute settlement mechanism, aiming to reveal how

legal structures mediate and reproduce global economic power relations.

By answering these research questions, this thesis aims to analyze how the World Trade
Organization’s Dispute Settlement Mechanism functions in practice for developing
countries and to assess the extent to which it facilitates or constrains their strategic
interests, with a particular focus on the case of China. To achieve this, the thesis will
examine the structural and institutional design of the WTO’s DSM, with particular
attention to how it seeks to ensure legal equality among members regardless of economic
size. It will assess developing countries’ participation patterns, identifying barriers to
access, limitations in legal capacity, and implementation challenges. It will explore
China’s strategic engagement with the DSM since its accession to the WTO in 2001,
including its roles as complainant, respondent, and third party. The consequences of the
Appellate Body crisis will also be analysed, especially in the context of US-China trade
rivalry and its implications for dispute settlement legitimacy. These dynamics will be
interpreted through a neo-mercantilist theoretical framework, emphasizing how power
politics and state interests continue to shape international legal institutions. To this end,
the thesis aims to contribute to academic debates on global economic governance,
international law and WTO reform by providing a nuanced and power-sensitive account

of the dispute settlement process.

The present thesis employs a qualitative, case-based methodology grounded in
International Political Economy (IPE) with particular emphasis on neo-mercantilist
theory. The research is designed as a theory-informed empirical analysis that examines
how power asymmetries and strategic state behaviour manifest in the World Trade
Organization's Dispute Settlement Mechanism. Methodologically, the study utilises a
range of texts and documents as primary sources including academic literature, WTO
legal texts (e.g. the Dispute Settlement Understanding (DSU), Appellate Body reports),
dispute case summaries and official correspondence. The case of China was selected for
its dual status as a developing country and a major economic power, thereby facilitating
an in-depth examination of how the DSM functions within a context of contested legal
and political authority. The scope of the study is twofold: institutional and temporal.

Institutionally, the scope is confined to the functioning of the WTO’s Dispute Settlement



Mechanism with attention to mechanisms such as the Appellate Body and the Multi-Party
Interim Appeal Arbitration Arrangement (MPIA). Thematically, the research focuses on
issues such as the state of development, legal asymmetries, dispute outcomes,
implementation limitations and institutional reform debates. The temporal focus of the
study is the post-1995 period, commencing with China's accession to the WTO in 2001
and culminating in the present day. The thesis encompasses recent developments,
including the Appellate Body crisis and the ongoing WTO reform negotiations. While the
specific case of China is analysed separately, the thesis has broader implications for
developing countries by identifying structural constraints that apply in all cases. The
findings are, therefore, intended to offer both case-specific insight and theoretical
generalisation regarding the functioning of international legal institutions in a stratified

global economy.

The structure of the thesis is organised into seven chapters, each designed to progressively
build the analytical framework and empirical foundation needed to address the central
research question. The introduction provides context, explains the significance of this
thesis, presents the research question, defines the objectives, outlines the methodology
and describes the scope of the study. This chapter provides a concise overview of the
rationale for prioritizing the development agenda, focusing on China’s unique
circumstances within the broader context of the WTO’s Dispute Settlement Mechanism.
The second chapter provides an overview of the evolution from the General Agreement
on Tariffs and Trade (GATT) to the establishment of the WTO. This section traces the
evolution of the Dispute Settlement Mechanism and contextualises current challenges
including the Appellate Body crisis. The third chapter introduces the theoretical lens of
neo-mercantilism and compares it with liberal institutionalism, realism and structuralism.
This chapter explains why the neo-mercantilist approach is the most suitable framework
for analysing strategic state behaviour within the WTO legal system. The fourth chapter
examines the contested nature of the term "developing country" within international
institutions, particularly the WTO. The chapter examines the various classification
criteria and highlights the implications of self-identification for trade privileges and
participation in disputes. The fifth chapter, focusing on the participation of developing
countries in the DSM, analyses structural barriers, legal capacity issues and empirical

dispute outcomes. The chapter also examines Special and Differential Treatment and the



role of the Advisory Centre on WTO Law. The sixth chapter presents a case study of
China’s specific circumstances and examines its dispute settlement behaviour since
joining the WTO. The chapter analyses key disputes, China’s use of developing country
privileges, the discourse on its status and its role in the Appellate Body crisis and the
WTO reform debate. The final chapter synthesises the main findings, reflects on the
theoretical and empirical implications and offers recommendations for WTO reform and

future research.



CHAPTER 1
HISTORICAL BACKGROUND

The establishment of the WTO Dispute Settlement Body signifies a substantial
progression from earlier trade governance mechanisms that were part of the GATT
framework. While the GATT established a forum for addressing trade-related disputes,
its procedures were frequently criticised for their perceived lack of enforceability and for
being dominated by negotiations based on power dynamics. The World Trade
Organization, endeavored to establish a more rules-based, legally binding dispute
settlement system through the Dispute Settlement Agreement. This transition proved to
be of particular significance for developing countries, as it presented a structured
framework within which smaller and less influential states could advocate for their trade
interests against larger economies within the confines of established legal principles.
However, as will be analysed in the following sections, the implementation of these rules
has revealed persistent asymmetries based on structural, economic and institutional

factors.

1.1. FROM GATT TO WTO

In order to understand the origins and evolution of international financial institutions in
their contemporary form, most of which emerged after World War 11, it is crucial to
mention the characteristics of the pre-institutional era and the processes that led to this
formation. During World War II, international trade was severely disrupted and nearly
came to a halt. The stagnation and deterioration of international trade during the war
stemmed from multiple factors: The imposition of trade sanctions by warring parties
through blockades and embargoes; significant risks to maritime routes, which hindered
commercial shipping—particularly relevant given that over 80% of world trade today
relies on maritime transport?; the prioritisation of domestic production to reduce import
dependency under wartime economies; and restrictions on the free market flow of critical
raw materials such as oil, coal, rubber and iron due to their strategic military value

(UNCTAD, 2024). Additionally, the United States' neutrality policy at the beginning of

2 Please see United Nations Conference on Trade and Development. (2024). Review of maritime transport
2024. UNCTAD. https://unctad.org/publication/review-maritime-transport-2024



the war further constrained trade dynamics (Hoekman & Kostecki, 2009, pp.23-25).
Following this stagnation, states sought to establish international institutions to restore
and promote global economic cooperation. The first significant step towards this goal was
the Anglo-American-led Bretton Woods Conference in 1944, which aimed to bring global
economic stability and resulted in the establishment of the International Monetary Fund
(IMF), the International Bank for Reconstruction and Development (IBRD) (currently,
the World Bank Group; WBG) and the idea of creating an international trade organisation
(Bordo & Eichengreen, 1993, pp.357-404). As a result of this aim, 56 countries laid the
foundations of the International Trade Organization (ITO) by preparing the Havana
Charter at the United Nations Conference on Trade and Employment to liberalise and

regulate global trade in November 1947 (Toye, 2003).

However, in the period between the adoption of the Havana Charter and the institutional
formation of the ITO, 23 countries seeking to reduce tariffs and trade barriers came
together in Geneva in October 1947 and signed the General Agreement on Tariffs and
Trade (Jackson, 1997, pp. 36-41). The Havana Charter, which was finalised in March
1948 and expanded the provisions of the GATT to cover employment, development,
competition policies, investment, services and commodities as well as trade, had to be
ratified by the signatory states to enter into force. However, the US government under
President Truman did not submit it to Congress because domestic opposition considered
its scope too broad and contrary to national sovereignty. In addition, the United Kingdom
expressed reservations particularly regarding the Charter’s provisions on monetary
controls and its potential interference with the Sterling Area, as well as the perceived
overreach of the ITO into areas traditionally managed by national governments. As a
result, the ITO was never formally established. (Toye, 2003, pp.304-305). The GATT
filled this gap with the Protocol of Provisional Application on 1 January 1948 and
functioned as a de facto trade regime for 47 years without a formal institutional
foundation (Jackson, 1997, pp.41-42).
The GATT has made important contributions to the international trade regime through
principles such as reciprocity and non-discrimination, most notably embodied in the
‘Most-Favoured-Nation” (MFN) and ‘National Treatment’ clauses (GATT, 1947, Art. 1
& III). As a result, practices such as protectionism, high tariffs and import restrictions

that were previously dominant among states have been increasingly replaced by freer



trade practices, including the reduction of tariffs and the elimination of trade barriers.
This transformation was largely driven by the application of MFN and National
Treatment principles. The MFN principle, codified in Article I of the Agreement,
prohibited discriminatory trade practices among contracting parties (Jackson, 1997,
pp-157-160). Under this rule, all members were required to treat each trading partner
equally; any concession or trade advantage—such as tariff reductions or market access
benefits—granted to one member had to be automatically extended to all other members,
unless explicitly exempted. This mechanism was designed to ensure fairness,
predictability and stability in global trade by eliminating preferential treatment. However,
there were notable exceptions to MFN, such as in Regional Trade Agreements (RTAs)
where countries were permitted to form free trade areas or customs unions and grant
preferential treatment exclusively to their members or in Multi-Fibre Arrangement
(MFA) and Agreement on Textiles and Clothing (ATC) which allowed developed
countries to impose import quotas on textile and clothing products from developing
countries, thereby deviating from MFN obligations until the full integration of the sector
into WTO rules in 2005 (Hoekman & Kostekci, 2009, pp.226-231). Two additional
exceptions relevant to this thesis include: first, when a country engages in unfair trade
practices, affected states may impose duties or other trade remedies without violating the
MFN principle; and second, under the Generalized System of Preferences (GSP),
developed countries are allowed to offer special trade advantages to developing countries
without extending them to others (B. Hoekman et al., 2004, pp.485-486; Jackson, 1997,
pp.160-173). Complementing the MFN obligation, the National Treatment principle,
outlined in Article III of the Agreement, requires that once foreign goods have entered a
country’s domestic market, they must be treated no less favourably than domestically
produced ‘like’ products in terms of internal taxes, regulations and other requirements
(GATT, 1947, Art. III). This principle was designed to prevent the use of domestic
regulations as disguised protectionist tools. For example, a country cannot impose a
domestic tax on imported wine that is higher than that imposed on locally produced wine
of similar quality and characteristics. In this way, National Treatment works alongside
MFN to create a level playing field not only at the border but also within domestic
markets. In addition to these core principles, GATT contributed to the international trade

regime through mechanisms aimed at promoting reciprocity, the elimination of non-tariff



barriers (NTBs)® and increased transparency in trade policies (Hoekman & Kostecki,
2009, pp.25-36). It also incorporated safety valves, such as safeguard measures and
balance-of-payments exceptions, allowing temporary protection when needed.
Furthermore, GATT laid the institutional foundation for enforcement and dispute
settlement, establishing a rules-based system that was later strengthened under the WTO
(WTO, n.d.-a)—a development that will be examined in further detail in the following
paragraphs.

Unlike formal international organisations, GATT did not have a permanent institutional
structure but operated through a temporary secretariat that organised periodic meetings.
Moreover, decision-making was based on consensus rather than voting (Hoekman &
Kostecki, 2009, pp.56-57), reinforcing its intergovernmental contract rather than an
international organisation. Initially, GATT had 23 founding contracting parties, which
collectively accounted for at least one-fifth of global trade at the time; by 1994, this
number had expanded to 128 members, representing approximately 90 percent of world
trade (WTO, n.d.-b). While it originally focused on industrial tariffs, subsequent
amendments broadened its scope to include a wider range of trade-related issues. One of
the most significant amendments was Part IV (Trade and Development), introduced in
1965 and the ‘Enabling Clause,” adopted in 1979, addressed the special needs of
developing countries and allowed developed countries to offer preferential market access
to developing nations, thereby creating more exceptions to the strict MFN principle

(Hoekman et al., 2004, pp.482-484; Hoekman & Kostekci, 2009, pp.39-41).

These institutional and substantive expansions under GATT were primarily driven by a
series of multilateral trade negotiations, known as the GATT Rounds, held between 1947
and 1994. The first of these, the Geneva Round (1947), resulted in the signing of GATT
itself, as 23 countries exchanged approximately 45,000 tariff concessions affecting
around $10 billion in trade—establishing the foundational tariff schedules of the postwar

order. In the Annecy Round (1949) and the Torquay Round (1950-51), further tariff

3 Non-tariff barriers (NTBs) refer to trade restrictions that do not involve tariffs but instead rely on
mechanisms such as quotas, import licensing, sanitary and phytosanitary regulations, technical standards
and domestic subsidies. NTBs gained prominence particularly after the 1970s as part of a broader shift
toward “new protectionism”, where states, facing increased global competition and domestic economic
pressures, resorted to less overt but still restrictive trade policies to shield sensitive sectors (Baldwin,
1970, p.5-13; Bhagwati, 1988, p.43-59). Unlike traditional tariffs, NTBs can often function as disguised
barriers to trade, making them harder to identify and regulate under multilateral rules.
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reductions were achieved and new members joined, though limitations of item-by-item
negotiations began to emerge. The Second Geneva Round (1956) continued the
liberalisation process and marked the accession of Japan, while the Dillon Round (1960—
61) notably introduced the European Economic Community into negotiations, requiring
tariff harmonisation within the new customs union. A significant breakthrough occurred
in the Kennedy Round (1964—67), which introduced linear tariff cuts, resulted in $40
billion in trade concessions and produced GATT’s first anti-dumping code—signalling a
shift toward rule-making beyond tariffs. The Tokyo Round (1973-79) expanded the
agenda to include non-tariff barriers, generating plurilateral agreements on issues such as
subsidies, technical standards and government procurement. While it achieved over $300
billion in tariff cuts and made procedural improvements to dispute settlement, its
fragmented legal architecture and the limits of the consensus-based approach underscored

the need for systemic reform (WTO, n.d.-b; Croome, 1995).

By the early 1990s, it had become increasingly clear that the provisional GATT
framework, lacking a permanent institutional structure and confined largely to trade in
goods, was insufficient to manage the complexities of a rapidly globalizing economy.
There was growing recognition of the need to address trade-related issues beyond goods,
such as services, intellectual property and agriculture and to strengthen enforcement
mechanisms to ensure compliance. These institutional and substantive gaps prompted the
launch of the Uruguay Round (1986—94), the most ambitious and comprehensive GATT
negotiation, involving 123 countries (WTO, n.d.-c). Over nearly eight years, members
agreed to wide-ranging reforms: the inclusion of services through the General Agreement
on Trade in Services (GATS), the integration of intellectual property rights (TRIPS), new
rules on agriculture and textiles and a comprehensive overhaul of the dispute settlement
mechanism with binding rulings and appellate review. The round culminated in the
signing of the Marrakesh Agreement in April 1994, which established the WTO
(Hoekman & Kostecki, 2009, pp. 39—41; Croome, 1995). While the original GATT 1947
text was retained within the WTO framework as GATT 1994, the WTO created a
permanent institutional structure with legal personality, broader substantive scope and
enhanced enforcement capacity—marking a historic shift from a provisional trade
arrangement to a fully institutionalised, rules-based multilateral trading system.

Following the establishment of the WTO, the need to make the global trading system
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more inclusive and responsive to development concerns led to the launch of the Doha
Development Round in 2001. Initiated in the wake of the 9/11 attacks and amid growing
concerns about the marginalisation of developing countries in global trade, the Doha
Round was explicitly framed as a development-focused negotiation. It aimed to address
the imbalances inherited from the Uruguay Round, especially in agriculture, market
access and special and differential treatment for developing countries (WTO, 2001).
However, despite early ambitions, the negotiations faced persistent deadlocks over issues
such as agricultural subsidies, non-agricultural market access (NAMA) and services
liberalisation. The inability of developed and developing members to reconcile divergent
interests led to the effective stalling of the Round in the following years, exposing both
the limitations of consensus-based decision-making and the increasingly multipolar

nature of the trading system (Palmeter, Mavroidis, & Meagher, 2022, pp.26-30).
1.1.1.  WTO in the 21st Century

The previous section examined the foundational developments marking the transition
from the GATT to the WTO in the 20th century. This section focuses on the major
developments in the 21st century, particularly the efforts to revise trade rules and respond
to persistent challenges faced by the WTO since its inception. These developments have
increasingly tested the organisation’s effectiveness and relevance in the evolving global
trade landscape (Oatley, 2019, pp.80-81). A major initiative in this regard was the Doha
Development Agenda (DDA), launched during the WTO Ministerial Conference held in
Doha, Qatar, in November 2001. The DDA aimed to promote deeper trade liberalisation
while addressing the development-related concerns of member states, especially those of
developing countries. The agenda covered several contentious issues, including
agricultural subsidies, market access for industrial goods and reform of existing WTO
regulations. However, contentious issues such as agricultural subsidies, industrial tariffs
and the reform of WTO rules exposed entrenched divides between developed and
developing countries. These disagreements persisted despite successive Ministerial
Conferences, such as the 2003 meeting in Cancun, Mexico, where only partial agreements
were reached. As a result, the Doha Round effectively stalled, undermining confidence in
the WTO’s ability to deliver comprehensive trade reforms (Oatley, 2019, pp.56-59). By
the 2010s, the global trade environment had further evolved, shaped by the rise of

emerging economies and the growing importance of new trade domains such as digital
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commerce. Nonetheless, the WTO failed to adapt its institutional and regulatory
framework accordingly, further calling into question its capacity to govern contemporary

trade dynamics (Wolfe, 2013).

In light of the persistent difficulties in achieving consensus within the WTO framework,
many countries have increasingly turned to bilateral and regional trade agreements as
alternative pathways to trade liberalisation (Hopewell, 2016, p.176). Particularly
throughout the 2000s, there was a significant rise in the number of bilateral free trade
agreements and the establishment of regional economic blocs (Hoekman, 2014, p.243;
Oatley, 2019, pp.69-77). As of 2025, 375 regional trade agreements are in force and
recognised by the WTO (WTO, 2025). While agreements such as the EU enlargements,
NAFTA, ASEAN FTAs, Mercosur and the Trans-Pacific Partnership (TPP/CPTPP) have
advanced trade among their members by reducing trade barriers, they have also sparked
concerns about undermining the WTO’s multilateral principles—particularly the norm of
non-discrimination (Oatley, 2019, pp.69-77). The rise of regionalism, driven in part by
the slow progress of multilateral negotiations, has thus introduced new challenges for the
coherence and inclusivity of the global trading system. When trade rules are increasingly
shaped within exclusive, club-like settings, the broader objective of a unified and rules-
based international trade regime risks being diluted. To mitigate such fragmentation, the
WTO relies on mechanisms such as the “Enabling Clause,” which allows for certain
preferential trade arrangements and maintains ongoing surveillance of regional
agreements to ensure that they complement rather than replace the multilateral system

(Hoekman et al., 2004, pp.482-484; Oatley, 2019, pp.69-77).

After nearly a decade of deadlock in the Doha Round, a significant development occurred
at the WTO’s 9th Ministerial Conference in Bali in 2013 with the adoption of the Trade
Facilitation Agreement (TFA). Signed as the centrepiece of the so-called “Bali Package”,
a limited set of agreements that also included provisions on agriculture and development,
the TFA marked the first multilateral trade accord concluded under the WTO since its
establishment in 1995 (WTO, n.d.-d). Though limited in scope, the TFA demonstrated
that consensus on targeted issues remains possible (Eliason, 2015). Its primary objective
was to expedite the cross-border movement of goods by simplifying customs procedures
and reducing bureaucratic obstacles (WTO, 2017b). Following the attainment of the

required ratification threshold, the agreement entered into force in February 2017. It is
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expected to lower global trade costs over the medium to long term and contribute to

enhancing the efficiency of international trade logistics (WTO, n.d.-d).

As previously discussed, several cases have illustrated the WTO’s limited capacity to
address global challenges effectively. Further reform potential was demonstrated in
January 2017 through the first-ever amendment to a WTO agreement provision was
adopted—specifically, to the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS) (WTO, n.d.-e)*. This amendment represented a critical step
toward aligning intellectual property protections with global public health priorities. By
establishing a legal mechanism that enables the production and export of patented
medicines under compulsory licenses to countries facing supply shortages, the WTO
demonstrated its potential to adapt existing rules in response to pressing international
concerns, albeit gradually. Despite its significance, the practical utilisation of this

mechanism has remained limited (Abbas & Riaz, 2017).

One of the most significant contemporary crises facing the WTO concerns its dispute
settlement mechanism. This crisis was initially triggered in 2017, when the United States,
under the Trump administration, began blocking new appointments to the WTO Appellate
Body. The U.S. accused the Body of exceeding its mandate and engaging in judicial
overreach. As a result, the number of Appellate Body members, normally seven,
gradually declined as terms expired and by 10 December 2019, only one member
remained (Bachand, 2020, p.859; Hopewell, 2021, pp.1025-1028; Howse, 2020, pp.371-
389). With fewer than the required three members to adjudicate appeals, the Appellate
Body effectively ceased functioning, allowing parties to appeal panel reports “into the
void.” (Hopewell, 2021, p.1033). This procedural gap has significantly undermined the
credibility of the WTO’s rule enforcement, one of the organisation’s core functions and
contributed to what many observers view as an existential crisis for the mechanism. The
collapse of the two-tier dispute system, previously a cornerstone for ensuring compliance
with WTO rules, has raised serious concerns about the credibility and efficacy of the
multilateral trading regime (Hopewell, 2021, pp.1033-1036). In response, a group of
WTO members led by the European Union launched the Multi-Party Interim Appeal

4 Please see https://www.wto.org/english/res_e/publications _e/ail7 e/trips_art31 bis_oth.pdf for the full
text.
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Arbitration Arrangement. Adopted in April 2020 under Article 25 of the Dispute
Settlement Understanding, this provisional agreement includes 25 participants, such as
the EU, China, Canada, Brazil and Australia (WTO Plurilaterals, 2025). The MPIA
replicates key procedural elements of the Appellate Body and provides an alternative
appellate mechanism for disputes between participating members. Though it is explicitly
intended as a temporary measure and not a permanent substitute, the MPIA ensures
continuity in appellate adjudication for those who opt in (Hopewell, 2021, pp.1035-1043).
Despite the absence of major economies such as the United States and India, the MPIA
reflects the determination of certain members to uphold the principles and integrity of the

WTO’s dispute system while broader institutional reforms are being negotiated.

Finally, it is essential to underscore the growing consensus on the need for WTO reform—
a point that has been repeatedly emphasised in recent Ministerial Conferences. At the
12th Ministerial Conference’ in June 2022 and the 13th® in March 2024, ministers
acknowledged the systemic challenges confronting the WTO and reaffirmed their intent
to restore a fully functional dispute system by the end of 2024. Additionally, they pledged
to enhance the effectiveness of special and differential treatment provisions for
developing and least-developed countries (LDCs) (Grieger, 2022). At the same time,
ministers recognised that addressing contemporary trade challenges, such as digital trade,
climate change and state-industrial policies, requires substantial updates to the WTO
rulebook. This includes integrating large emerging economies under equitable terms,
managing the competing demands of diverse membership and resolving the ongoing
crisis surrounding the Appellate Body. Ongoing discussions on WTO reform cover a wide
array of issues, including improved transparency, enhanced notification requirements and
revisions to decision-making procedures. These debates aim to ensure that the WTO
remains fit for purpose in the 21st-century trade environment. The coming years will be

critical in determining the Organisation’s ability to maintain its key role in global trade,

3 Please see World Trade Organization. (2022, June 17). MC12 outcome document (WI/MIN(22)/24;
WT/L/1135).
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN22/24.pdf&Open=True for the
full text.

6 Please see World Trade Organization. (2024, March 2). Abu Dhabi Ministerial Declaration [WTO

Doc. WI/MIN(24)/DEC].
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/MIN24/DEC.pdf&Open=True for
the full text.
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as well as its capacity to negotiate and implement reforms amid shifting geopolitical and

economic dynamics (Dombrovskis, 2024).

1.2. DISPUTE SETTLEMENT UNDER GATT

In order to fully appreciate the institutional transformation brought by the WTO, it is
essential to first examine the limitations of the dispute settlement mechanism under
GATT, which ultimately laid the groundwork for the more structured and legally robust
system adopted under the WTO. Under GATT 1947, however, dispute settlement
mechanisms lacked a permanent institutional framework and evolved slowly from
informal diplomatic consultations into a rudimentary panel process (Petersmann, 1997,
pp-90-91). The legal basis for resolving disputes was found in Articles XXII and XXIII
of the original agreement. When a government believed that one of its benefits under the
agreement had been “nullified or impaired” by the actions of another party, it could
initiate consultations and request a joint review by the contracting parties. This system
was largely collaborative rather than judicial in nature and relied heavily on diplomatic
engagement (Jackson et al., 1995, pp.338-346). In practice, this meant, especially in the
early years, that disputes were handled either by the GATT Council Chair or by ad hoc
working groups composed of member state representatives tasked with investigating the

complaint and proposing non-binding solutions (Hudec, 1993, pp.29-31).

The GATT’s search for a more formal dispute settlement practice led, in the 1950s and
1960s, to the development of a system, in which three neutral and expert panelists
examined disputes, made findings and recommended corrective actions to the GATT
Council (Palmeter et al., 2004, pp.6-20). These panels allowed written submissions,
brought the parties together and issued both interim and final reports. This structure
established a rule-oriented, though still informal, process and many of the panels’
decisions helped shape subsequent WTO jurisprudence. However, the system remained
weak because it was entirely subject to member control: Both the establishment of a panel
and the adoption of its final report required unanimous approval from all contracting
parties. In practice, the respondent could veto the process at either stage, preventing
resolution (Jackson et al., 1995, pp.338-346). As a result, the effectiveness of the GATT
dispute settlement mechanism ultimately depended on the losing country’s willingness to

accept and comply with the ruling.
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Steps towards solving these inherent problems were not absent. In 1966, the GATT
contracting parties adopted a decision to introduce faster and more flexible dispute
procedures to address the specific challenges faced by developing countries, recognizing
their unique difficulties—particularly their lack of institutional capacity to participate
effectively (Hudec, 1993, pp.40-43). Later, during the Tokyo Round in 1979, the
Understanding on Dispute Settlement introduced more detailed procedures and clearer
time frames for each stage of the process, aiming to improve predictability and
consistency (Petersmann, 1997, pp.84-87). Despite these efforts, the ability of losing
parties to veto the adoption of panel reports and the system’s continued reliance on
diplomacy rather than legal enforceability led to a widespread recognition in the 1980s

that a stronger mechanism was necessary.

As part of the Uruguay Round’s 1988 Mid-Term Review in Montreal, members agreed
to tighten procedures by, for example, setting firm timelines for panel formation and
report issuance. Collectively known as the “Montreal rules,” these mid-term
improvements streamlined consultations and panel procedures, helping to prepare the
ground for the more formal and binding dispute settlement mechanism that would emerge

under the WTO (Palmeter et al., 2004, pp.6-20).

It should be noted that even after these developments, GATT’s dispute settlement
mechanism remained voluntary and lacked binding force. Only in one case did GATT
authorise retaliation against a non-complying party and even then, no retaliation was
actually carried out. The requirement of consensus meant that even the simplest disputes
could be left unresolved because the losing party could veto any proposed solution (Steger
& Hainsworth, 1998). This experience ultimately led the contracting parties to prioritise
the design of a more robust, automatic and enforceable dispute settlement mechanism
during the Uruguay Round negotiations—a mechanism that would become a fundamental
pillar of the WTO. Indeed, the negotiations culminated in the signing of the WTO’s
Dispute Settlement Understanding (Palmeter et al., 2004, pp.15-16).

1.3. FORMATION OF WTO

By the 1980s, world trade in new sectors such as services, intellectual property and

agriculture was either outside the scope of GATT rules or not adequately covered



17

(Hoekman & Kostecki, 2009, pp.37-44). The GATT—an unorganised agreement
covering only trade in goods and lacking coherent governance—was increasingly seen by
states as limited in its effectiveness due to its ad hoc nature and absence of an institutional
foundation (Jackson, 1998, pp.15-22). Launched in 1986, the Uruguay Round stemmed
from the need to address these shortcomings of the GATT and enhance its effectiveness.
Trade ministers meeting in Uruguay initiated negotiations with the aim of establishing
new rules and institutions to strengthen the multilateral trading system and the result of
seven and a half years of negotiations was the establishment of the WTO on 15 April
1994 with the agreement signed by 123 countries in Marrakesh, Morocco (WTO, n.d.-b;
Croome, 1995).

In the Marrakesh Agreement, the WTO was established as a permanent, rules-based
international organisation overseeing trade in goods, services and intellectual property
and it was envisaged that it would improve the settlement of trade disputes (Van den
Bossche & Zdouc, 2017, pp.169-171). The Marrakesh Agreement, along with all legal
amendments and protocols made since GATT 1947 (collectively referred to as GATT
1994), GATS, TRIPS and commitments to phase out quotas in the textile and agricultural
sectors—areas where concerns about world trade were concentrated—were brought
under the framework of the WTO (Jackson, 1998, pp.24-29; Hoekman & Kostecki, 2009,
pp.37-41). On 1 January 1995, the WTO, which replaced the GATT as the umbrella
organisation for multilateral trade agreements, officially became operational with its 128
member countries, all of which were contracting parties to the GATT (WTO, n.d.-b;
Croome, 1995).

As previously mentioned, in contrast to the ad hoc structure of the GATT, the WTO has
established institutional structures such as a Ministerial Conference, a General Council
and separate councils for Trade in Goods, Trade in Services and TRIPS (Petersmann,
1997, p.55; Van den Bossche & Zdouc, 2017, pp.354-357)’. Here, the Ministerial
Conference functions as the highest decision-making body, meeting every two years,

while the General Council convenes as the Dispute Settlement Body and the Trade Policy

7 Please see Petersmann, E. (1997). The GATT/WTO dispute settlement system: International law,
international organizations and dispute settlement. Martinus Nijhoff Publishers, p. 55 for the organigram.
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Review Body, in addition to overseeing the organisation’s day-to-day work. It also
confers legal personality on the multilateral trading system through its permanent
secretariat in Geneva and in this respect, it can be said to have greater permanence and
authority than the GATT, which functioned merely as a treaty (Jackson, 1998, pp.37-47).
Finally, by providing a legal framework that brings together all GATT and Uruguay
Round agreements, it has placed all member states under a single framework of

obligations (Petersmann, 1997, pp.47-53; Van den Bossche & Zdouc, 2017, pp.276-286).

In sum, the emergence of the WTO reflected an attempt by states to establish a formal
international institution capable of responding to emerging trade challenges and
institutional limitations under GATT. The WTO was structured to reinforce rule
enforcement, preserve the fundamental principles of the GATT, such as MFN and
national treatment and expand its coverage to include services and intellectual property
(Hoekman & Kostecki, 2009, pp.37-41; Van den Bossche & Zdouc, 2017, pp.169-171).
As previously mentioned, while GATT allowed individual states to block dispute
outcomes, the WTO introduced a binding dispute settlement mechanism with procedural
innovations, which will be examined in detail below (Petersmann, 1997, pp.90-91).
Although the WTO has often been portrayed as a system that facilitates the
implementation of liberal trade norms, broadens trade governance and counters
protectionist pressures, the effectiveness and neutrality of such functions remain subject
to critical scrutiny—particularly in light of empirical and structural challenges that will

be discussed in the following chapters.
1.4. THE WTO DISPUTE SETTLEMENT MECHANISM

Among the institutional innovations introduced by the WTO, the Dispute Settlement
Understanding (DSU) has received particular attention and will constitute the main focus
of this thesis. While often regarded as a major advancement compared to the GATT-era
framework, its practical effectiveness and broader implications remain subject to debate.
The DSU marked a departure from the previous system by introducing binding
procedures and limiting the ability of member states to unilaterally obstruct the
adjudication process. A core deficiency of the GATT dispute settlement mechanism was
its lack of binding and mandatory mechanisms, which often rendered rulings dependent

on political will rather than legal obligation (Van den Bossche & Zdouc, 2017, pp.169-
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171). The DSU sought to overcome this by institutionalizing the “reverse consensus” rule:
once a panel report is issued, it is deemed adopted unless all WTO members—including
the prevailing party—agree to reject it. In practice, this significantly limits the ability of
the losing party to block adoption and transforms panel decisions into effectively binding
outcomes (Palmeter et al., 2004, p.234). While this procedural innovation has often been
hailed as enhancing the rule of law in trade, its implications for equity, access and

enforcement across states with differing capacities remain contested.

Another major innovation introduced by the DSU is the establishment of a two-tier
adjudication system, consisting of panels and a permanent Appellate Body. Whereas
disputes under the GATT were handled in a single stage, under the WTO, a panel report
is first produced and then the Appellate Body, composed of seven members serving four-
year terms, reviews the legal aspects of the panel’s findings (Van den Bossche & Zdouc,
2017, pp. 576-581). This mechanism, often described as a “quasi-judicial trade court,”
was designed to strengthen legal certainty in international trade disputes (Davey, 2005,
pp. 17-50). However, its ability to function as an impartial and universally accessible
adjudicative body has been increasingly questioned, particularly in light of enduring
power asymmetries between developed and developing countries and the political
pressure exerted by more influential members during both panel and appellate stages
(Pauwelyn, 2001, pp. 535-578; Petersmann, 1997, pp. 70—72). The Appellate Body holds
the authority to uphold, modify, or reverse the findings of the panel, but the extent to
which this authority can be exercised independently and equitably remains contested

(Palmeter et al., 2004, pp. 234).

Another novelty brought by the DSU is the establishment of specific timelines for the
dispute resolution process. A panel is normally expected to conclude within 6 to 9 months
and an appeal before the Appellate Body is expected to be completed within 60 to 90 days
(Palmeter et al., 2004, pp.169). This allows countries pursuing dispute settlement to
anticipate when a decision will be reached. Following a dispute, the losing member is

expected to comply with the decision within a “reasonable period of time” or offer

8 Please see Palmeter, D., & Mavroidis, P. C. (2004). Dispute settlement in the World Trade
Organization: Practice and procedure (2nd ed.). Cambridge University Press.
https://doi.org/10.1017/CB0O9781139177931, p.169 for the flow chart.
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compensation. If it fails to do so, the DSU permits the winning member to request
authorisation to impose retaliatory measures—for example, by suspending equivalent
trade concessions (Davey, 2005, pp.17-50; Petersmann, 1997, pp.184)°. While this
mechanism is intended to strengthen compliance, the actual deterrent effect of authorised
retaliation varies significantly across WTO members. For economically powerful
countries, the suspension of concessions may exert tangible pressure on the respondent.
However, for smaller or less economically influential states, the utility of such measures
is often limited in practice, due to asymmetries in trade volume and economic leverage.
As a result, the uniform enforceability of DSB decisions remains contested, particularly
in cases involving power imbalances (Davey, 2005, pp.17-50; Pauwelyn, 2001, pp.535—
578).

Since its inception, the WTO dispute settlement mechanism has processed a considerable
number of trade disputes, covering diverse sectors and involving both developed and
developing member states (Van den Bossche & Zdouc, 2017, pp.467—472). However, the
frequency of disputes alone does not necessarily equate to systemic effectiveness or
inclusiveness. The high level of activity must be contextualised by considering which
members most frequently initiate disputes, which states possess the legal and financial
capacity to pursue lengthy litigation and whether all WTO members can genuinely access
and benefit from the mechanism (Pauwelyn, 2001, pp.535-578). Indeed, despite the
system’s formal accessibility, practical disparities persist, particularly for least-developed
and low-income countries facing resource and expertise constraints. These asymmetries
raise broader concerns about the equity and representativeness of the dispute settlement
process. Nevertheless, each adjudicated case has contributed to the development of a
substantial body of jurisprudence, enhancing the predictability of the rules and
encouraging members to shape their trade policies in accordance with panel and Appellate
Body rulings (Palmeter et al., 2004, pp.52—54; Pauwelyn, 2001, pp.535-578). In this
sense, while the mechanism contributes to the legalisation of world trade governance and
provides a formal avenue to resolve disputes peacefully, its distributional consequences

and operational imbalances must be acknowledged. Ultimately, this dual character,

? Please see Petersmann, E. (1997). The GATT/WTO dispute settlement system: International law,
international organizations and dispute settlement. Martinus Nijhoff Publishers, p.184 for the table.
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simultaneously legalistic and structurally imbalanced, makes the WTO dispute system
both a significant institutional innovation and a subject of persistent criticism

(Petersmann, 1997, pp.28-29; Van den Bossche & Zdouc, 2017, pp.153—158).
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CHAPTER 2
THEORETICAL FRAMEWORK

This chapter employs a neo-mercantilist perspective to examine the dynamics of the WTO
Dispute Settlement Body and its implications for developing countries. Neo-mercantilism
places significant emphasis on the pivotal role of state power, economic asymmetries and
strategic behaviour within international economic institutions. Rather than perceiving the
WTO as an impartial, rules-based system, this framework underscores the persistent
influence of structural inequalities, resource inequalities and power politics on access to
and outcomes of dispute settlement processes. The theoretical framework enables a
critical evaluation of how developing states navigate these institutional constraints as they
seek to advance their trade interests in an environment fundamentally conditioned by

global power imbalances.

2.1. NEO-MERCANTILISM AS A THEORETICAL FRAMEWORK

Neo-mercantilism, or economic nationalism as Gilpin (1987) defined, will be beneficial
in explaining this thesis with its state-centred framework for analysing international
economic relations (Gilpin, 1987, pp.31-34; Krasner, 1976). Mercantilism, as a broader
tradition, can be divided into three main strands: classical mercantilism, economic
nationalism and neo-mercantilism. Neo-mercantilism has its beginnings in the ‘classical
mercantilist’ idea that economic policy is a tool for the accumulation of national power
and wealth and is based on the 19th century economist Friedrich List's criticism that
Adam Smith's liberal ‘cosmopolitical’ approach ignored the realities of national interest
(Helleiner, 2002, p.312; List, 1885, p.487). List advocated a ‘national political economy
system’ that prioritised domestic development over unrestricted free trade and
emphasised the importance of protective measures to build national industries - especially
the protection of infant industries - and the importance of state intervention and protection
to secure long-term prosperity and power and in these regards contradicts with the liberal
theory of trade put forward by Smith (Bairoch, 1993, 16-18; Chang, 2002, pp.13-19; List,
1885). This perspective is most powerfully articulated by List himself, whose critique of
liberal economic theory highlights the necessity of state-led development and the strategic

use of protectionism in building national strength:
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“The nation must sacrifice and give up a measure of material property in order to
gain culture, skill and powers of united production; it must sacrifice some present
advantages in order to insure to itself future ones. If, therefore, a manufacturing
power developed in all its branches forms a fundamental condition of all higher
advances in civilisation, material prosperity and political power in every nation (a
fact which, we think, we have proved from history); if it be true (as we believe we
can prove) that in the present conditions of the world a new unprotected
manufacturing power cannot possibly be raised up under free competition with a
power which has long since grown in strength and is protected on its own territory;
how can anyone possibly undertake to prove by arguments only based on the mere
theory of values, that a nation ought to buy its goods like individual merchants, at
places where they are to be had the cheapest—that we act foolishly if we
manufacture anything at all which can be got cheaper from abroad—that we ought
to place the industry of the nation at the mercy of the self-interest of individuals—
that protective duties constitute monopolies, which are granted to the individual

home manufacturers at the expense of the nation?” (List, 1841, p.265)

The transition from mercantilism to neo-mercantilism can be attributed to the theoretical
foundations established by scholars such as Robert Gilpin, Susan Strange and Stephen
Krasner. These scholars served to establish a connection between realist international
relations theory and international political economy. A thorough examination of their
work reveals several recurring themes: a state-centric approach, an emphasis on power
over wealth, the prioritisation of relative gains and a degree of scepticism towards liberal

institutions (Gilpin, 1987; Krasner, 1976; Strange, 1988).

In essence, it can be claimed that it is state behaviour, rather than autonomous market
forces, that exerts a predominant influence on the international economy. It can be
asserted that economic processes are inherently shaped by political influences, wherein
the exercise of power often takes precedence over considerations of market efficiency
(Gilpin, 2001; Strange, 1996). From this perspective, global institutions and markets are
not perceived as neutral arenas; rather, they are seen to produce outcomes that
systematically favour dominant actors within the international system (Helleiner, 2002;

Strange, 1988). Accordingly, institutions such as the WTO are argued to reflect the
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underlying structure of power politics, rather than serving as impartial mechanisms of

global governance (Krasner, 1983, pp.45-46).

For Gilpin (1987, pp.31-34; 2001, pp.15-23), states function as the primary agents, with
the market serving their interests. The prevailing perspective regarding economic policy
is that it is utilised as a means to achieve power rather than being regarded as an objective
in itself. In the context of interstate relations, states prioritise the pursuit of relative gain
over others, as opposed to a mutual pursuit of gain (Gilpin, 1987, pp.31-34). Moreover,
the effectiveness of institutions is conditional upon their alignment with hegemonic
interests (Krasner, 1983, p.54). From Strange's perspective, the fundamental power in
markets is held by influential actors who control the structural mechanisms that govern
economic activities (Strange, 1988, pp.23-24; Strange, 1996, pp.36-40). Consequently,
outcomes in the economy are determined by the balance of power within these structures,
particularly in sectors such as production and finance. This dynamic leads to the
accumulation of structural control, resulting in unequal economic gains across global
capitalism. Notably, Strange's analysis highlights a crucial oversight in liberalism, which
tends to overlook the intricate power structures that underpin economic systems (Strange,
1988; 1996). Finally, Krasner's argument posits that states structure international regimes
based on power and that trade regimes and institutions are established and maintained
according to power hierarchies, interests and hegemonic preferences, rather than on the

basis of cooperation (Krasner, 1976; Krasner, 1983).

In sum, neo-mercantilists conceptualise the global economy as a competitive arena among
nations, wherein the distribution of gains is prioritised over the pursuit of absolute gains
(Gilpin, 1987, pp.31-34; Oatley, 2019, pp.32-39). The classical liberal principle that trade
is beneficial for all has been called into question. Instead, trade policy is said to be an
instrument of statecraft. Importantly, the neo-mercantilist paradigm is not confined to
classical forms of protectionism such as tariffs. Since the 1970s, states have increasingly
resorted to non-tariff barriers (NTBs)—including quotas, technical standards, subsidies,
voluntary export restraints and anti-dumping measures—as strategic tools to protect
domestic industries while formally adhering to liberal trade commitments (Baldwin,
1970, pp.5-13; Bhagwati, 1988, pp.43-59). This trend marked the emergence of what is
commonly referred to as “new protectionism”, whereby governments pursued national

economic objectives through more subtle and legalistic means within the global trading
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system. From a neo-mercantilist perspective, these practices reflect a deliberate attempt
by states to maintain relative gains and domestic industrial competitiveness under the
guise of compliance with international trade norms. Consequently, the widespread
adoption of NTBs underscores the adaptability of neo-mercantilist strategies in the
evolving landscape of international political economy. Historically, mercantilists
measured national wealth in terms of gold bullion stocks. In contemporary times,
equivalent measures of national wealth can be defined in terms of trade surpluses, capital
accumulation and dominance in high-value industries. Powerful states develop policies
to achieve these measures, participate in the creation of international economic
arrangements that benefit them and gain advantages through trade agreements and
institutions (Gilpin, 2001, pp.15-23; Oatley, 2019, pp.39-41). In contrast, weaker states
find themselves in unfavourable positions within the international division of labour due

to their lack of similar leverage (Krasner, 1983, pp.50-52).

With regard to international institutions, the neo-mercantilist approach would argue that
states will participate in international institutions, regimes and dispute settlement
mechanisms such as the WTO as long as they serve their national interests. Liberal theory
suggests that international institutions reduce power inequalities but Gilpin's argument is
the opposite: international economic institutions often reflect the interests of their most
powerful members, who have the influence to set rules and dominate outcomes (Gilpin,
2001, pp.379-390; Keohane, 1984). In this regard, the "rules-based" regime of the WTO,
to be an example, will also depend on who writes the rules and who has the means to
enforce or break them. This question leads us to the central focus of this thesis: whether
the seemingly neutral legal procedures of the WTO’s DSM in fact serve to cover up
structural power imbalances, thereby favouring developed countries and disadvantaging
developing ones.
From what has been mentioned so far, it should not be understood that it is only
interventionism and protectionism that neo-mercantilism claims to be in the interest of
the state; on the contrary, it can also be selective liberalisation that is in the interest of
states in the broad sense and this thesis will show and examine that this is often the case
in the real world (Gilpin, 2001, pp.41-45 & 316-321; Wade, 2003). For instance, the
United States actively promoted liberal trade rules during the 1990s when it held a

dominant position in global markets, whereas China, despite formally supporting the
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liberal trading order, has strategically embraced aspects of the WTO system that align
with its export-driven development model (Hopewell, 2016, pp.125-146; Wade, 2003).
Neo-mercantilist thinkers would also argue that states will support international rules as
long as they are to their advantage, e.g. a hegemonic power will advocate free trade or
strong enforcement of legal disputes once its industries have become globally dominant,
effective use of the regime can be an effective means of maintaining its leadership, but if
the same rules begin to constrain the strategic interests of the same hegemonic power, it
will resist and renegotiate them (Chimni, 2004, pp.1-37; Gilpin, 2001, pp.15-24). States'
attitudes towards the WTO’s DSM will therefore change as power dynamics shift
(Jackson, 1997, pp.342-345). The theoretical lens of neo-mercantilism will be the
framework of this thesis in making sense of developed and developing countries' relations
with the DSM, where the empirical counterpart in the US-China and developing countries
will be examined. Furthermore, it is imperative to not only examine strategic state
behavior and power-oriented approaches but also to critique the broader capitalist system

within which these behaviors are embedded.

A critical examination of the capitalist world economy reveals its profound implications
for the creation of deep structural inequalities and the erosion of national economic
autonomy. The prevailing critique within this framework asserts that, under the principles
of laissez-faire, wealth and power have become concentrated in the hands of a select few.
However, numerous societies grapple with the escalating disparities in income, both
among and within nations, as well as the exploitation of their resources and populations.
These societies are further subject to the influence of economic and technological forces
that often transcend their control (Gilpin, 2001, pp. 3-13). As Strange (1996, p.4) points
out, the impersonal forces of global markets have become more powerful than the states
that hold ultimate political authority over society and the economy, forcing state policy
to bow to the dictates of capital. Therefore, the liberal promise of shared prosperity is, at
best, a veil for a hidden hierarchy and in this hierarchy, dominant states employ free
market doctrines to further their own advantages. Friedrich List's (1841) seminal
metaphor of powerful countries "kicking away the ladder" after achieving industrial
superiority demonstrates that leading capitalist states historically defended free trade only
when it served their own interests and deprived less developed countries of the protections

they themselves used to rise. This systemic logic extends to the institutional framework
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of the WTO, particularly the DSM. The rules established by the WTO, which were largely
formulated by and for major industrialized powers, impose restrictions on various
economic policies, including customs duties, subsidies, investments, and intellectual
property rights. These policies, in essence, limit the policy space available to developing
countries. In summary, the WTO's dispute settlement mechanism, which operates within
a neo-mercantilist framework, appears to be a protector of the dominant capitalist order.
This mechanism institutionalised liberal rules that favor dominant states and corporations,
while restricting the economic sovereignty and development goals of less powerful

countries.

2.2, THEORETICAL COMPARISON: LIBERALISM, REALISM AND
STRUCTURALISM

In order to justify the relevance of neo-mercantilism to the WTO’s DSM, it is essential to
first contrast it with alternative international relations theories and demonstrate their
explanatory shortcomings. To do so, firstly the different expectations of international
institutions and power offered by liberal institutionalism, realism and structuralism

(Marxist/dependency perspectives) need to be considered.
2.2.1. Liberal Institutionalism: Limits to Cooperation and Institutions

Assertions of the pioneers of classical liberal belief such as Adam Smith and David
Ricardo that free trade increases the wealth of all nations is the foundation of liberal
institutionalism (or neoliberal institutionalism), which holds that cooperation is mutually
beneficial and has the potential for absolute gains for all parties (Keohane, 1984; Ricardo,
1817; Smith, 1776). This intellectual foundation was later expanded by neoliberal
institutionalists, who argued that cooperation under anarchy could be sustained through
the creation of formal institutions (Abbott & Snidal, 1998; Keohane, 1984). Later liberal
theorists such as Robert Keohane built on this premise to explain why states create
institutions, arguing that international regimes such as the WTO help states overcome
collective action problems by providing information, reducing transaction costs and
creating enforcement mechanisms that stabilise cooperation even under anarchy
(Keohane, 1984; Martin, 1992; Petersmann, 1997, p.14). Institutions can reduce power
asymmetries between countries through their autonomous structure and a common set of

rules for all members, large and small (Abbott & Snidal, 1998; Keohane, 1984;
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Petersmann, 1997, p.14). Looking from a liberal institutionalist perspective to the WTO's
DSM, it can be argued that the DSM is beneficial to all members because it provides a
remedy for trade disputes based on legal rules rather than power politics. This is also
DSB's own claim!? that it provides a platform to administer the multilateral trading system
efficiently and fairly and to allow countries to resolve their disputes without resorting to
trade wars. A liberal institutionalist would argue that developing countries benefit from
using the DSM, which is indeed empirically proven; developing countries like Brazil,
India and Indonesia have a forum in which they can make claims against more powerful
trading partners on the basis of law, not force and they have been successful in a number
of disputes, forcing developed countries to comply (Busch & Reinhardt, 2007; Guzman
& Simmons, 2005)!'! 2, Tt would be difficult to talk about this happening if one relies on
a power-based relationship. Accordingly, the claim of liberal institutionalism that a well-
designed international legal system sometimes allows weaker states to achieve

advantageous outcomes against stronger states is well-founded and correct.

But the limitation of liberal institutionalism here is the unequal capacity of states to
actually implement these rules (Busch & Reinhardt, 2007; Guzman & Simmons, 2005).
Once in force, rules cannot be applied equally by all states; in practice, states face many
practical obstacles while implementing them. In the DSB, for example, most developing
countries face obstacles such as limited legal expertise, high litigation costs, diplomatic
pressure and the difficulty of enforcing decisions (Busch & Reinhardt, 2007; Shaffer,
2003, pp.10-18). While institutions have developed systems that favour developing
countries (in the case of the WTO’s DSM, technical assistance or special and differential
treatment could be mentioned), it is important to recognise that systemic biases may arise
not from the formal rules themselves but from the structural dynamics and founding actors
of the institution (namely, the dominant developed countries) which can shape

interpretations, implementation and outcomes in their favour (Chimni, 2004, pp.7-8;

10 please see World Trade Organization. (1994). Understanding on rules and procedures governing the
settlement of disputes (DSU). In Marrakesh Agreement establishing the World Trade Organization,
Annex 2. https://www.wto.org/english/docs_e/legal e/28-dsu.pdf for the full text.

I please see Busch, M. L., & Reinhardt, E. (2007). Developing countries and GATT/WTO dispute
settlement. In G. A. Bermann & P. C. Mavroidis (Eds.), WTO law and developing countries (pp. 195—
212). Cambridge University Press, p.202 for the table.

12 Please see Guzman, A. T., & Simmons, B. A. (2005). Power plays and capacity constraints: The
selection of defendants in World Trade Organization disputes. The Journal of Legal Studies, 34(2), 557—
598. https://doi.org/10.1086/430767, p.561 for the table.
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Steinberg, 2002, p.339-374). If we were to observe that the DSB consistently favours
richer countries (through subtle rule interpretations, disproportionate access and usage by
those countries or enforcement realities that benefit larger markets) liberal theory would
be compelled to treat such outcomes as theoretical ‘anomalies’.!* These would constitute
exceptions that contradicts one of the theory’s main assumptions: Rule-based institutions
can constrain power and create a level playing field regardless of states’ relative strength.
Yet, liberal theory maintains that in the long run a level playing field will be created by
constraining weak states as well as strong ones and the rule of law will triumph power in
many cases. The DSM does indeed level the playing field in some cases but the suspicion
here should be that these institutions and systems created by developed countries may

produce biased outcomes for them.

In sum, liberal institutionalism is overly optimistic about impartiality and fairness and
does not address the power imbalances that arise in supposedly neutral legal processes,
but it does help us understand why states participate in the DSM and abide by its decisions
(Chimni, 2004, pp.1-37; Mearsheimer, 1994). This mismatch between liberal
institutionalist expectations and the practical realities of the DSM highlights the necessity
of an alternative framework—one that does not assume institutional neutrality but rather
interrogates how international legal mechanisms can reflect and reproduce existing power
asymmetries. For this thesis, neo-mercantilism, with its emphasis on the strategic use of

institutions by powerful states, is better suited to explain these dynamics.
2.2.2. Realism: Limits of Power-Based Explanations

The realist view of institutions in international relations is almost the opposite of the
liberal view. Classical realists such as Hans Morgenthau and neo-realists such as Kenneth
Waltz and John Mearsheimer consider states as the main actors in an anarchic
international system that maximises power or security with outcomes determined by their
relative power capabilities. International institutions are therefore either marginal players
or instruments of powerful states (Morgenthau, 1948; Petersmann, 1997, p.14; Waltz,
1979). According to Mearsheimer (1994), institutions have minimal influence on state

behaviour, in other words, institutional rules are unlikely to deter states from pursuing

13 In reference to Keohane's criticism that the fact that states often follow the rules even when they
conflict with their interests can only be explained by Realist theory as an ‘anomaly’.
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their core interests. From a realist perspective, the WTO and the DSM exist only because
hegemonic states find it useful to create a rules-based order but this order will be
abandoned in a scenario where it fundamentally conflicts with great power interests. In
the context of realist international relations theory, which posits that power lies at the core
of international dynamics, the possibility of the bias in international institutions favouring
powerful states is not accidental but structurally embedded—primarily through
mechanisms such as agenda-setting by dominant actors, the disproportionate influence of
powerful states in rule-making processes and the enforcement asymmetries that allow
these states to ignore or manipulate institutional outcomes when contrary to their interests
(Pauwelyn, 2001, pp.535-578; Steinberg, 2002, pp.339-374). Accordingly, a realist
perspective on the WTO's role in the global economic order posits that developed
countries possess the capacity to influence, disregard or bypass the established rules while
their less developed counterparts are not similarly endowed with these instruments. With
regard to the matter of cross-retaliation'*, a realist would argue that only developed
countries possess the capacity to engage in such actions. Furthermore, it was asserted that
the mechanism for dispute settlement was devised by major actors, such as the US and
the EU, during the Uruguay Round negotiations (the negotiation round that led to the
WTO’s foundation and key legal mechanisms) for the purpose of serving their own
interests (Steinberg, 2002, pp.339-374). Moreover, in instances where legal decisions are
found to be in conflict with the interests of the great powers, the principles of realism
suggest that they will either opt to disregard the established rules or will undertake
strategies to undermine the legitimacy or functionality of the system. The repercussions
of this are indeed being observed, as evidenced by the United States' obstruction of the
DSM by blocking appointments to the WTO Appellate Body since 2019 (Howse, 2020,
pp-371-389). This obstruction has been explicitly justified on the grounds that WTO
decisions do not align with the interests of the United States. American officials contend
that WTO judges impose obligations on the United States that it has never acknowledged,
particularly with regard to trade measures against China (Howse, 2020, pp.371-389).
Rather than going along with these unfavourable rulings, they deliberately obstruct the

14 Cross-retaliation refers to a form of trade sanction whereby a complainant country, authorized by the
WTO’s Dispute Settlement Body, imposes retaliatory measures in a sector different from the one where
the violation occurred—typically when retaliation within the same sector would be ineffective or
insufficient. (Palmeter et al., 2022, pp.484-489)
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system by asserting that they will not consent to being constrained by the institution's

decisions on matters they deem to be of paramount importance to their vital interests.

It is reasonable to assume that the preceding arguments are sufficient to demonstrate the
validity of this thesis, particularly with regard to the predominance of the United States
and Europe and the rationale behind the establishment of a system effectively dominated
by developed countries in practice (Pauwelyn, 2001, pp.535-578; Steinberg, 2002,
pp-339-374). However, the study's limitations primarily pertain to its lack of depth and
scope. The pursuit of realism in the study does not extend to the institutional and
procedural intricacies that can, in a systematic manner, impede the development of
emerging economies. From this standpoint, it would be challenging to explain the
mechanisms of bias in the DSM. The only conclusion that can be drawn from this
standpoint is that developing countries are unsuccessful due to their weakness, while
developed countries achieve victory because of their strength. Furthermore, it would be
an inadequate explanation to suggest that weak states sometimes succeed against strong
states, because, as has been argued, realism suggests that strong states will find ways to
block decisions unless they are in their interests (Mearsheimer, 1994). The assertion of
realism in this context would be to posit that there are instances where great powers permit
such occurrences because their fundamental interests remain uncompromised
(Morgenthau, 1948; Waltz, 1979). Nevertheless, in order to explore the complexities of
the reasons and mechanisms behind this phenomenon in greater depth, a more specialised

lens is required.

Whilst realism provides critical insights into the overarching power asymmetries that
shape the DSM, it remains insufficient for the analysis of the institutional and legal
mechanisms through which this imbalance is operationalised (Pauwelyn, 2001, pp. 535—
578; Petersmann, 1997, pp. 70-72). This gap necessitates a shift towards a neo-
mercantilist perspective. It may perhaps allow us to see the ultimate bias of a system that
claims to equalise the power capacities and the playing field with realism, but it will not
help us to understand the political economy within the DSM and to elaborate on the
independent role of trade rules and legal adjudication. From a neo-mercantilist
perspective, drawing upon the concept of power awareness as adopted by realism, it is
possible to analyse how powerful states utilise economics, international trade and

economic law as instruments to serve their own interests.
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2.2.3. Structuralism: Limits of Marxist and Dependency Approaches

Structuralism in IR and IPE refers to a body of theories that emphasise the impact of
global economic structures, particularly capitalism, on shaping international outcomes;
often to the detriment of weaker states. Marxism is generally considered to be the
foundational strand within structuralist thought; however, in this section, greater
emphasis will be placed on two prominent offshoots of structuralism: dependency theory
and world-systems theory. These theories examine both inter-state competition and the
global economic hierarchy divided between a wealthy industrialised “core” and an
impoverished, commodity-producing “periphery” (in world-systems theory, there is a
semi-periphery between core and periphery). It is argued that the current international
economic order is designed to benefit developed countries, commonly referred to as the
‘core’, while structurally disadvantaging developing countries, or the ‘periphery’ (Frank,
1971; Wallerstein, 1974). From a structuralist perspective, the WTO's DSM is inherently
biased (Chimni, 2004, pp.7-8). This bias is seen as a reflection of broader neoliberal
economic principles that prioritise market liberalisation and free trade, often at the cost
of policy autonomy in developing countries. Structuralist scholars contend that such bias
is not accidental, but rather a direct result of the systemic design of the global economic
system (Frank, 1971). For instance, the WTO has been the subject of criticism from
Marxist scholars who argue that it functions as a form of 'global economic governance'
that promotes neo-imperial outcomes, where legal equality on paper conceals real
inequalities (Bachand, 2020). Similarly, dependency theorists argue that WTO
agreements constrain the policy space of developing countries, thereby impeding their
capacity to utilise the same instruments that contemporary developed countries have
historically employed for their industrialisation (Akyiiz, 2008). The structuralist approach
asserts that global economic institutions do not genuinely serve all members but rather
serve capital and powerful states. The presence of systemic bias within the DSM is not
incidental but reflective of deeper structural asymmetries embedded in the global trading
regime (Chimni, 2004, pp.1-37). When peripheral countries attempt to challenge trade
barriers or subsidies from the core, they encounter obstacles. However, when core
countries challenge peripheral countries on issues such as market access or intellectual

property, they are more often successful.
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The structuralist framework highlights the underlying factors contributing to the
disadvantage experienced by developing countries in the context of the DSM, particularly
with regard to resource and power asymmetries. Building on this structural asymmetry,
core countries have the capacity to engage in intricate legal proceedings by utilising their
expertise in litigation, employing specialised legal teams comprising trade lawyers and
in-house specialists and demonstrating the ability to effectively retaliate when they
achieve a favourable outcome (Jahan, 2020, pp.17-18). In contrast, peripheral countries
lack the capacity to engage in such complex legal processes and it is the developed
countries that stand to benefit from the dispute system (Davis & Bermeo, 2009, p.1035).
Another "barrier to entry" that developing countries face in order to take full advantage
of the DSM is the cost of litigating at the WTO. This cost includes the hiring of legal
counsel and the allocation of specialised staff and in the case of a low-income country,
these costs limit access to the system in practice (Bown & Hoekman, 2005). Furthermore,
the structural interdependency in trade between the core and the periphery renders it
challenging for a small economy to challenge its larger partner. Even when peripheral
countries win a case, they may face subtle forms of retaliation (such as the withdrawal of
aid, loss of investment and behind-the-scenes political and economic pressures) which
can act as deterrents to initiating or pursuing further legal action. In the context of WTO
disputes, the imposition of retaliatory tariffs serves as a practical enforcement
mechanism. However, the limited capacity of peripheral countries to impose such tariffs
renders the likelihood of confrontation between major powers and small states relatively
low (Guzman & Simmons, 2005, p.579). This imbalance has the potential to result in the
non-implementation of decisions that would be advantageous to developing countries, as
the victorious periphery may lack the capacity to compel compliance (Shaffer, 2003,
pp-10-18).

Although structuralism (or Marxism) appears to be compatible with the central claim of
this thesis, this perspective specifically perceives developing countries as agents whose
capacity for manoeuvre is constrained by the global capitalist structure. Despite these
structural constraints, historical developments indicate that some developing countries,
most notably China, have managed to improve their economic standing by strategically
navigating the global economic system—a case that will be explored in greater detail in

the following sections. China’s economic rise has been associated with its adoption of an
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industrialisation strategy shielded by protectionist barriers, a strategy that aligns with
List's argument, complemented by the strategic exploitation of WTO regulations when
advantageous (List, 1841; Wade, 2003). However, by focusing on state strategy,
distinctions will be made in this thesis and the perspective will not be simply framed as
North versus South or capital versus labour. States' actions will be examined while
acknowledging the role of corporate lobbies and economic classes in shaping policy.
While adopting insights from structuralist theory, the framework in this thesis departs by
focusing on the strategic agency of states rather than solely attributing outcomes to
systemic bias. In doing so, this thesis aims to analyse how particular injustices emerge
within institutional mechanisms such as the WTO’s DSM, without reducing the

complexity of global economic relations to a simple core-periphery binary.
2.3. EXPLAINING WTO’S BIAS THROUGH NEO-MERCANTILISM

Following a thorough review of the literature on IPE and IR, it is contended that neo-
mercantilism offers the most suitable theoretical framework for understanding the
political economy of the WTO's DSM, with a particular emphasis on the experiences of
developing countries. The foundation of neo-mercantilism is rooted in the economic
nationalism of Friedrich List, Alexander Hamilton and Robert Gilpin, drawing upon a
broader tradition of thought (Gilpin, 1987, Gilpin 2001; List, 1841). The theoretical
underpinnings of neo-mercantilism provide a contextually solid basis for understanding
the pursuit of relative gains by states, the strategic employment of economic instruments,
including and among others, trade disputes as instruments of national power and the
perception of international institutions as competitive arenas rather than neutral arbiters
(Gilpin, 2001; Mearsheimer, 1994). Neo-mercantilism also allows us to explain how
global power asymmetries can be observed in international institutions such as the WTO’s
DSM, how shifts in the global balance of power affect such institutions, as well as why
developed states support DSM rules when they are compatible with their strategic
objectives, but resist, ignore or block them when they decide on consequences that
constrain their actions (Pauwelyn, 2001, pp.535-578; Steinberg, 2002, pp.339-374).
Within this framework, such outcomes are predictable: powerful states craft the rules,
secure the benefits and when cost-benefit calculations shift, seek to either exploit or
undermine the system accordingly. Another neo-mercantilist expectation is that states

comply with legal norms selectively, adhering to them only insofar as they do not
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undermine their relative positions of power. In this view, legal commitments are
subordinated to strategic calculations and compliance becomes conditional rather than
absolute. This dynamic is clearly observable in the cases of China and the United States.
While the WTO’s push for market liberalisation initially served U.S. interests, China’s
increasing share in global trade and its growing support for the organisation eventually
clashed with U.S. strategic preferences. As China's position strengthened, the United
States, perceiving the institution as less aligned with its own interests, moved to block
Appellate Body appointments (Hopewell, 2016, pp.125-146; Howse, 2020, pp.371-389).
This development provides a compelling illustration of how shifts in the global balance
of power reshape states’ attitudes toward international institutions, as predicted by a neo-

mercantilist framework.

In contrast, liberalism asserts that states achieve absolute gains through the cooperation
of international institutions and by limiting power politics through legal norms (Keohane,
1984). It argues that institutions such as the DSM are tools that level the playing field by
setting commitments and providing neutral implementation mechanisms. It can also
account for the occasional victories of developing states, but it cannot fully explain why
the weakest states rarely initiate disputes or why sanctions mechanisms often break down
when powerful members are violators. In short, liberalism does not claim that the
problems in the DSM are due to the nature of the system but rather that they are flaws
within the system that need to be corrected, which makes it an inadequate framework for
the thesis. Thus, liberal institutionalism ultimately fails to explain the systemic and
persistent bias of the DSM in favour of developed countries, rendering it an insufficient
framework for the analysis in this thesis. Realism, in contrast, emphasises that power
constitutes the fundamental axis of international relations with the interests of states being
the primary concern in decision-making processes (Krasner, 1983; Mearsheimer, 1994).
In cases where the outputs of institutions conflict with the interests of states, it is
anticipated that they will either oppose these decisions or ignore the decision or institution
in fundamental terms. From this perspective, it is unsurprising that the DSM leans towards
powerful states. However, the theoretical framework does not incorporate the legal and
procedural dynamics that give rise to this lean, thus providing an inadequate explanation
of how institutions such as the DSM are designed or used to protect the interests of the

hegemonic power by merely asserting that great powers prevail simply because they are
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powerful (Krasner, 1983, pp.253-262). To sum up, while correctly highlighting the role
of power, it does not adequately account for the institutional and procedural mechanisms
through which dominant states entrench their advantages, limiting its explanatory power
in our context. A neo-mercantilist perspective, on the other hand, builds upon the legacy
of realism’s power-oriented view while offering a more comprehensive interpretation that
considers the impact of institutions on the balance of power and economic strategy.
Structuralist theories, including Marxism and dependency theories, successfully identify
the bias in international institutions and see mechanisms such as the WTO’s DSM as
another way in which the capitalist ‘core’ exploits the powerless ‘periphery’ (Wallerstein,
1974; Frank, 1971). These approaches underline the systemic inequality, the imbalance
of legal capacity and the dependence of the periphery on Northern capital and the market,
identify inherent injustice of the global order and critiques it; but on the other hand, tends
to over-determine outcomes and to discount state agency. For example, it explains the
lack of participation of least developed countries in DSM processes but struggles to
explain China's integration to the system and eventually instrumentalizing it (Wu, 2016).
Therefore, it can be stated that neo-mercantilism is a more comprehensive approach to
understanding political-economic behaviour in trade governance, with an emphasis on

strategic statecraft and the deliberate use of legal institutions to increase power.

In conclusion, while liberalism, realism and structuralism each offer partial insights, neo-
mercantilism most comprehensively captures the interplay of power, national interest and
institutional design in explaining why the WTO’s DSM tends to favour developed states.
It situates the DSM within a broader system of strategic economic competition, offering
a clear and compelling lens through which to analyse how legal mechanisms are shaped,
used and contested by states. The subsequent empirical sections will apply this framework
to explore case studies, participation patterns and reform efforts—shedding light on how
developing countries might navigate or challenge a system built upon mercantilist

foundations.
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CHAPTER 3
DEVELOPING COUNTRIES

In this section, the concept of developing countries will be defined first, followed by a
comparative analysis of their position vis-a-vis developed and Least Developed Countries
within the framework of the WTO and other international organisations. This framework
allows for a systematic evaluation of both the benefits that developing countries derive
from the WTO Dispute Settlement Body and the structural constraints they encounter
within the system. The establishment of a precise definition for "developing countries" is
imperative to facilitate a comprehensive analysis of the ongoing crisis surrounding the
Appellate Body and its ramifications for developing countries' engagement in the
multilateral trading system. In the subsequent chapters, the contentious categorisation of
China as a developing nation within the WTO framework will undergo a thorough critical
evaluation. In this manner, the central research question of the thesis will be addressed in

the context of this crisis, thereby elucidating China's position on the matter.

3.1. INSTITUTIONAL DEFINITIONS OF DEVELOPING
COUNTRIES

Despite the absence of a universally accepted definition of the term developing countries,
various international organisations employ divergent criteria and classificatory
approaches. The term is predominantly used to describe countries that exhibit lower levels
of income, industrialisation, economic diversification and human development in
comparison to economically advanced nations. The definitional approaches vary
significantly across institutions: the WTO relies on self-identification by its members; the
United Nations adopts a broad regional classification while distinguishing a subset of
Least Developed Countries; the International Monetary Fund employs a hybrid method
based on income levels, export diversification and integration into the global economy;
and the World Bank classifies countries primarily by Gross National Income (GNI) per
capita, distinguishing between low- and middle-income economies under the developing
category (Khokhar & Serajuddin, 2015; United Nations, 2014, pp.143-144; International
Monetary Fund, 2025; WTO, n.d.-f; Yang, 2023)

A critical analysis of these differing definitional frameworks and the criteria underpinning

them, such as income, industrial capacity and trade performance, is necessary for a robust
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understanding of the concept. Moreover, a comparison of the status, rights and obligations
of developing countries in the WTO system with those of developed countries is crucial.
Particular attention will be paid to the legal flexibilities and special provisions granted
exclusively to developing countries under WTO law, which reflect both economic
realities and political compromises. The examination of these asymmetries will be
followed by a discussion of their implications for international trade governance and
policy recommendations will be offered. Furthermore, the tension between the legal
status of developing countries and their evolving economic profiles will be explored as a

means to address the central research question of this thesis.

3.1.1. The WTO: Self-Declaration of Development Status

The WTO does not provide a formal definition of the terms developed or developing
country. Instead, WTO members determine for themselves whether they are a developing
country or not. This process is referred to as 'self-selection' or 'self-declaration’
(Linklaters, 2020, WTO, n.d.-f). Consequently, any member state is entitled to claim
developing country status—a practice that has contributed to the ongoing institutional
crisis surrounding the Appellate Body, especially regarding the legitimacy of
development claims by major emerging economies (Kwa & Lunenborg, 2019, p.1;
Linklaters, 2020; White House, 2019). This provision enables a broad spectrum of WTO
members, encompassing both nascent and prosperous economies, to partake in the
benefits and flexibilities provided to developing countries under the WTQO's framework
(Hoekman, Michalopoulos, & Winters, 2004, p.482; WTO, n.d.-f). The sole exception to
this flexible approach is the category of Least Developed Countries—a formal status
defined by the United Nations that is also recognised by the WTO (Ine, 2023, p.12). The
United Nations established the Least Developed Countries category in 1971, a
designation that has been acknowledged by the WTO since its establishment (United
Nations Department of Economic and Social Affairs, n.d.; WTO Agreement, 1999, Art.
X1.2; WTO, n.d.-g). This category signifies the most economically disadvantaged and
vulnerable subset of developing countries. In accordance with the United Nations criteria,
46 countries are designated as least developed (United Nations Conference on Trade and
Development, 2023; WTO, n.d.-g). Of these, 37 are already WTO members and 4 are in
the process of WTO membership negotiations (WTO, n.d.-g). Consequently, with the
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exception of LDCs, the WTO has not established its own criteria for determining which

members qualify as developing.

In retrospect, the GATT, the WTO's predecessor, recognised the concept of developing
countries and their special needs but did not provide a precise definition. The closest
definition, however, is found in Article XVIII of the 1947 GATT on “Governmental
Assistance to Economic Development”, which states that "The contracting parties
recognize...the progressive development of their economies, particularly of those
contracting parties the economies of which can only support low standards of living and
are in the early stages of development." (GATT, 1947, Art. XVIII; Ine, 2023, p.12). These
two phrases, low standard of living and early stage of development, were the
distinguishing characteristics of a developing country in the GATT context, but the
classification is subjective as no numerical thresholds and substantive criteria were set for
these terms. In 1965, Chapter IV of the GATT formally recognized the "special needs" of
developing countries and recommended that developed countries grant non-reciprocal
trade concessions (GATT, 1947, Art. XXVIII; Ine, 2023, p.12). Subsequently, the
Enabling Clause of 1979 authorised developed countries to offer preferential tariffs to
developing countries (Generalized System of Preferences) and provided greater
flexibility, especially for LDCs (Hoekman et al., 2004, p.482-484; WTO, 1979). To
summarise, there is no definitive definition of the term 'developing country' that has been
established by the General Agreement on Tariffs and Trade and that has been maintained
by the WTO. The system is basically based on self-declaration in combination with
political consensus—the present day situation in the Appellate Body can be attributed to

a significant degree to the legal ramifications that are inherent to this self-declaration.
3.1.2. The UN: Statistical Convenience and Policy Implications

It was noted that the United Nations adopted a definition of Least Developed Countries
in 1971; however, no official definition for developing countries exists (Khokhar &
Serajuddin, 2015). It is important to note that the terms developed and developing are still
in use within the UN but the primary function of this classification is to provide analytical
and statistical information in publications through the Statistics Division—this is not
intended to imply any legal implications (United Nations Statistics Division, n.d.). Within

the context of this classification, Europe, North America, Japan, Australia and New
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Zealand are designated as developed regions, while other countries in Africa, Asia, Latin
America and Oceania are categorised as developing (United Nations, 2014, pp.143-144,
146)'. Tt should be stressed once more that the utilisation of this particular metric is solely
for the sake of statistical convenience. It does not constitute a judgement on the
development status of any given nation. The updated version of this classification, which
was last revised in May 2022, treats 181 countries as developing countries (United
Nations, n.d., United Nations Conference on Trade and Development, 2024, p.7).
However, the UN acknowledges that this terminology is now considered outdated and

has been officially phased out in recent reports (United Nations, n.d.).

On the other hand, the category of LDC:s is clearly defined with the UN system. The UN’s
Committee for Development Policy (CDP) uses specific criteria to identify LDCs,
including: (a) low per capita income (a Gross National Income per capita below an
established threshold), (b) weak human assets (measured by a composite Human Assets
Index (HAI), reflecting health and education levels) and (c) high economic vulnerability
(measured by an Economic Vulnerability Index (EVI)) (United Nations Conference on
Trade and Development, 2023; United Nations Department of Economic and Social
Affairs, n.d.-a). The designation of LDC is maintained for the duration of the fulfilment
of the prescribed criteria and the revocation of this status is effectuated upon the
attainment of the stipulated thresholds. The official recognition of LDC status is provided
by both the United Nations and the WTO. Finally, it should be noted that there are
arguments to suggest that global development is a spectrum rather than a binary
distinction; the UN does not have a fixed category of developing countries, while the term
is used flexibly for any country that is not in the developed category (Khokhar &
Serajuddin, 2015; Mabhler, Holla, & Serajuddin, 2024). In light of the heterogeneity
evident within the developing world, there is a compelling argument for a more
comprehensive classification system that can adequately capture the nuances of
development (Mahler et al., 2025). This would be informed by a framework similar to the

'

UNDP's Human Development Index, which categorises development as "very high",

"high", "medium" or "low". This approach would serve to nuance the simplistic binary

15 Please see United Nations. (2014). World economic situation and prospects 2014: Country
classification. Department of Economic and Social Affairs.
https://www.un.org/en/development/desa/policy/wesp/wesp_current/2014wesp country_classification.pdf
, p-145-146 for the tables.
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distinction between developed and developing countries, thereby offering a more nuanced
and accurate depiction of the complexity of development (Fukuda-Parr, 2003, 301-317;
Mahler et al., 2024; United Nations, n.d.-a).

3.1.3. The IMF: Economic Classification by Income, Diversification and

Integration

Unlike the WTO, the IMF classifies member countries into “Advanced Economies” and
“Emerging Market and Developing Economies” and uses specific criteria for this
classification, but also states that it is “not based on strict criteria, economic or otherwise”
and is intended to “facilitate analysis” (International Monetary Fund, 2023). The main
criteria the IMF considers are: per capita income level — higher-income countries are more
likely to be advanced; export diversification — countries reliant on a narrow range of
exports (especially primary commodities) are less likely to be deemed advanced (for
example, an oil-rich country with high GDP per capita might still be classified as
developing due to lack of diversification); and integration into the global financial system
— meaning the extent of linkages and openness of the economy to international financial
markets (United Nations, 2014, p.147; UNIDO, 2024, p.2; International Monetary Fund,
2025)!'%17. The IMF presently acknowledges 42 countries as "advanced economies" and
categorises the remainder as emerging and developing economies (International
Monetary Fund, 2023). The approach adopted by the IMF may be characterised as having

certain prescriptive characteristics, with income being a primary determining factor.

However, it must also be noted that structural features, including the diversity of the
economic base and global integration play a significant role in the determination of
economic status — reclassification is also possible, for example, in the cases of a country's
accession to the Euro area or when it sustains higher levels of income and stability over
an extended period of time. This phenomenon can explain why a country is classified as

part of the developing group despite its high income — often the case in countries with a

16 Please see United Nations. (2014). World economic situation and prospects 2014: Country
classification. Department of Economic and Social Affairs.
https://www.un.org/en/development/desa/policy/wesp/wesp_current/2014wesp _country_classification.pdf
, p.147 for the table.

17 Please see United Nations Industrial Development Organization. (2024). UNIDO country
classification: Edition 2024. https://stat.unido.org/portal/storage/file/publications/country-classif-report-
2024.pdf, p.2 for the table.
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large share of oil exports and less diversified economies (International Monetary Fund,
2025). In summary, the IMF's classification system differentiates between advanced
economies and others based on quantitative thresholds (income) and qualitative elements
(economic structure and financial integration), rather than any political definition. The
IMF’s categorisation—while not legally binding—serves as a crucial reference for global

economic assessments and macroeconomic policy discourse.
3.1.4. The WB: Income-Based Country Classification

The World Bank employs a classification system that categorises countries according to
their income levels, namely ‘low-income’, ‘lower-middle-income’, ‘upper-middle-
income’ and ‘high-income’ (Metreau, Young, & Eapen, 2024). Consequently, despite the
absence of an official designation as either developed or developing, the data, which is
revised annually in accordance with gross national income per capita (GNI), reveals an
intersection between countries that falls outside the confines of the high-income group
and those classified as developing countries by other international institutions (Khokhar
& Serajuddin, 2015). In summary, any country in the low, lower-middle or upper-middle
income category can be designated as developing, while high-income countries can be
considered developed. In accordance with the World Bank's 2025 criteria, a nation is
designated as high income if its GNI per capita surpasses 14,005 dollars. This establishes
a tangible income level benchmark for the attribution of developed status (Hamadeh, Van
Rompaey, & Metreau, 2021). For instance, China, with a GNI per capita of approximately
$11,800 in 2021, is classified within the upper-middle income group. However, it is
approximately $1,300 below the high-income threshold, thus meeting the criteria for
designation as a developing country (Hamadeh et al., 2021).

The World Bank acknowledges the limitations of the term developing country due to its
imprecise definition, which allows for significant variations in development levels among
countries within the same income category. The Bank asserts that the utilisation of the
term developing countries is for the sake of convenience rather than as a rigid
classification of development status. To illustrate this point, consider the example of
Malawi and Mexico. Despite the significant disparity in per capita income, with Mexico's
income being approximately 40 times that of Malawi, both countries are classified as

'developing countries'. This is despite their placement in different income groups, further
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highlighting the complexity of defining ‘developing country’ (Khokhar & Serajuddin,
2015). Consequently, the World Bank is cautious in its use of the term developing world,
emphasizing that it does not constitute a judgment, but rather serves to collectively denote
"low- and middle-income countries" (Mahler et al., 2024). However, within the context
of international discourse (including the WTO), the World Bank income categories are
frequently utilised as an objective foundation for distinguishing between developing and
developed countries, particularly given that high income status typically corresponds to
the designation of developed countries. The World Bank’s GNI-based classification,
although lacking a formal “developing” country label, remains one of the most widely

utilised metrics for comparative economic development.

3.2. RECONCEPTUALISING DEVELOPMENT: ECONOMIC, SOCIAL
AND STRUCTURAL DIMENSIONS

A review of these institutions reveals several criteria as the basis for classifying countries
according to their stage of development: income level (GDP/GNI per capita), economic
diversification and industrialisation, human development and social indicators and
integration into global trade and finance. The most widely used of these, the level of
income, will not suffice in isolation when considering numerous other aspects of
development (education, health, infrastructure). Whilst the World Bank's high income
threshold is widely regarded as a significant marker of developed status, it is important
to note that this marker is not sufficient in itself to describe the diversity of developing
countries (United Nations Industrial Development Organization, 2024, p.3). This is the
reason why the IMF and the UN adopt an indirect approach to the treatment of income
(International Monetary Fund, 2023; United Nations Statistics Division, n.d.;).
Nevertheless, it is important to note that the average income in developing countries is
generally lower than that of developed countries. Conversely, countries with per capita
incomes of only a few thousand dollars or less are often considered to be developing (or
least developed). Another significant criterion to consider is the structure of the economy
(International Monetary Fund, 2025). This criterion includes factors such as the diversity
of production and exports and the degree of industrialisation. Developed countries are
distinguished by their advanced industrialisation, which has resulted in a diverse range of
goods and services. In contrast, developing countries characteristically possess an

economy that is less industrialised. These countries frequently have economies that are
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based on agriculture or the extraction of raw materials and their exports are typically
limited to primary goods (Zheng, 2021, pp.3-7). The IMF also utilises the concept of
export diversification as a criterion, given its comprehension of real economic
development as a transition from agricultural or resource-based activities to a diversified
industrial and service economy (International Monetary Fund, 2014, pp.6-8). The
prevailing consensus defines a developing country as one that has not yet attained a
substantial level of industrialisation in relation to its population. Conversely, an economy
that is characterised by a substantial manufacturing sector and the presence of advanced
industry is considered to be a developed country. In underdeveloped countries, there is a
tendency towards low export and industrial production diversification, i.e. over-reliance
on a single commodity, which engenders economic fragility. The economic structure, the
level of industrial development and the diversification of the economy are therefore a

factor that distinguishes developing countries from developed countries.

Thus far, the discussion has been confined to the economic dimension of development;
however, it must be acknowledged that the concept of development is not confined to this
scope. The utilisation of quality of life measures constitutes a further method of
evaluating a nation's developmental status (United Nations Industrial Development
Organization, 2024). Developed countries are characterised by a range of human
development indicators that surpass those observed in developing countries. These
include, but are not limited to, increased life expectancy, enhanced literacy rates, access
to quality education and more comprehensive health outcomes (United Nations, n.d.-a).
The United Nations Development Program's Human Development Index (HDI) is a
composite score that combines several factors (such as income, education and life
expectancy) to provide a comprehensive assessment of a nation's development. The
classification of countries according to the HDI is as follows: those with a "very high
human development" are considered developed, while those with a medium or low HDI
are classified as developing countries (United Nations, n.d.-a). While the WTO does not
utilise these indicators for the purpose of classification, the UN's incorporation of human
capital and vulnerability criteria for LDCs demonstrates the significance of non-income
factors. For instance, a LDC may be characterised by limited educational attainment and
poor health outcomes, while an economically developed nation might be designated as

developing if it exhibits deficiencies in social welfare. In summary, measures of
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education, health and general living standards tend to correlate with measures of income
and industry. The general pattern is that developed countries have high human
development and social indicators, while developing countries generally have moderate

to low living standards.

Finally, another significant issue that must be addressed is the extent of a country's
integration into the global economy. In the context of this thesis, this topic assumes
particular importance. This factor is one of the areas also addressed by the IMF, namely
in terms of share in world trade and investment, financial linkages, etc. It can be argued
that developed countries are deeply integrated in global markets and capital flows, while
smaller and poorer developing countries in particular are marginalised. However, it is
imperative to undertake a thorough examination of the correlation between elevated
levels of trade integration within an economy and its developmental trajectory. China,
which has been the world's largest exporter since 2009 and currently accounts for around
13 per cent of global merchandise exports, is a controversial figure due to its moderate
per capita income and relatively low level of human development (White House, 2019).
The utilisation of global trade share as a criterion for developed status in WTO
deliberations was initiated by the US in 2019 (Kwa & Lunenborg, 2019, p.1; Linklaters,
2020; White House, 2019). The United States has asserted that any nation with a share of
global trade exceeding 0.5 per cent is deemed ineligible for the designation of a
developing country (Kwa & Lunenborg, 2019, p.1; Linklaters, 2020). Despite the absence
of formal adoption, this concept underscores the perception of trade participation as an
indicator of development level. The practical implementation of this criterion is
challenging due to the gradual convergence of less developed countries, which would be
classified as developing according to other criteria, with developed countries in terms of

international trade and finance.

In summary, it can be posited that the typical developing country is characterised by lower
per capita income, a less diversified and partially industrialised economy, lower human
development indicators and a more limited role in global trade and finance when
compared to advanced industrialised countries. By contrast, developed countries are
typified by higher incomes, more diversified and intensive industrialisation, higher
human development indicators and a more integrated economy in global trade and

finance. Nevertheless, it is important to acknowledge that the concept of development is
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multidimensional and there is no clear boundary between the developing and the
developed. This becomes particularly evident when countries meet some criteria but not
others, resulting in a blurring of the boundary. This conceptual ambiguity lies at the heart
of current debates within international institutions such as the WTO concerning the

definitional boundaries of “developing country” status.
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CHAPTER 4
DEVELOPING COUNTRIES IN DISPUTE SETTLEMENT BODY

This chapter explores the multifaceted relationship between developing countries and the
World Trade Organization’s Dispute Settlement Body, offering both empirical analysis
and theoretical interpretation. It is structured into three main parts. First, it examines the
potential benefits of the WTO DSB for developing countries, with a particular emphasis
on the special and differential treatment provisions, legal outcomes, participation trends
and the role of the Advisory Centre on WTO Law in building legal capacity. Second, it
provides a critical analysis of the challenges and constraints faced by developing
countries in accessing, utilizing and benefiting from the DSB system—covering case
studies, structural asymmetries, enforcement problems and institutional limitations.
Finally, it assesses how the substantive and procedural characteristics of WTO law create
disproportionate disadvantages for weaker states, despite the formal equality of rules.
Drawing from both legal practice and International Political Economy perspectives,
particularly neo-mercantilism, this chapter aims to evaluate whether the DSB genuinely
serves the trade interests of developing members or reproduces existing global power

hierarchies under a legalised framework.

This chapter will address numerous dispute cases, to which it will refer at various points.
Table 1 presents a selection of WTO dispute settlement cases, which illustrate the
dynamics between developed and developing countries within the multilateral trading
system. Each entry in the table includes the dispute number, short title, parties involved,
outcome and a brief summary of the legal and economic issues involved. The table offers
an overview of the cases and will support broader analyses of power asymmetries, legal

mobilisation and strategic litigation in the global trading system.

Table 1

Selected WTO Dispute Settlement Cases Involving Developed and Developing
Countries

Case Short Title Parties Summary
ID
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DS27

DS54

DS58

DS90

DS192

DS204

EC - Bananas

Indonesia - Autos

US - Shrimp

India - Quantitative
Restrictions

US - Combed
Cotton Yarn

Mexico -
Telecommunication
S

Complainants

Respondents

Third Parties

Complainants

Respondent

Third Parties

Complainants

Respondent

Third Parties

Complainant

Respondent

Third Parties

Complainant

Respondent

Third Parties

Complainant

Respondent

Third Parties

Ecuador, Guatemala,
Honduras, Mexico, United
States

European Communities

Dominican Republic, Jamaica,
Nicaragua, Saint Lucia

European Communities,
Japan, United States

Indonesia

Australia, Canada, Hong
Kong, South Korea

India, Malaysia, Pakistan,
Thailand

United States

Australia, Canada, Colombia,
Costa Rica, Ecuador,
European Communities, Hong
Kong, Japan, Nigeria,
Philippines, Singapore,
Venezuela

United States

India

Japan, Australia, Canada,
European Communities, New
Zealand, Switzerland

Pakistan

United States

European Communities, Japan

United States

Mexico

Canada, European
Communities

The dispute involved
the EC's preferential
banana import regime
for ACP countries.
WTO found this regime
inconsistent with GATT
and GATS. Resolved
via mutual agreements
in 2001.

Indonesia’s National
Car Program violated
SCM, TRIMs and
GATT due to local
content requirements
and subsidies.

US ban on shrimp
imports was found
discriminatory and
unjustified under GATT
Article XX despite
environmental goals.

India’s import
restrictions on 2,700
tariff lines were
inconsistent with WTO
rules and not justified
under balance-of-
payments exceptions.

US safeguard measures
on cotton yarn imports
from Pakistan lacked
evidence of serious
damage, violating WTO
rules.

Mexico’s telecom
regulations violated
GATS by favoring the
domestic market and
restricting foreign
access.



DS217 US - Offset Act

(Byrd Amendment)

DS267 US - Upland Cotton

DS285 US - Gambling

DS334 Turkey - Rice

Complainants

Respondent

Third Parties

Complainant

Respondent

Third Parties

Complainant

Respondent

Third Parties

Complainant

Respondent

Third Parties

Australia, Brazil, Chile,
European Communities, India,
Indonesia, Japan, Korea,
Thailand

United States
Argentina, Canada, Costa
Rica, Hong Kong, Israel,

Mexico, Norway

Brazil

United States

Argentina, Australia, Benin,
Canada, Chad, China, Chinese
Taipei, European
Communities, India, New
Zealand, Pakistan, Paraguay,
Thailand, Venezuela

Antigua and Barbuda

United States

Canada, China, Chinese
Taipei, European
Communities, Japan, Mexico

United States

Turkey

Brazil, China, European
Communities, India, Japan,
Korea, Pakistan, Thailand
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The Byrd Amendment
violated Anti-Dumping
and SCM Agreements
by redistributing duties
to domestic petitioners.

US cotton subsidies
violated AoA and SCM,
causing global price
suppression.

US online gambling ban
conflicted with GATS
commitments and
discriminated against
foreign suppliers.

Turkey’s import
licensing and domestic
purchase rules for rice
violated GATT and
AoA.

Note. This table summarises selected WTO dispute settlement cases, including

complainants, respondents, outcomes and core legal issues. Adapted from World Trade

Organization. (2023). WTO dispute settlement: One-page case summaries 1995-2022

(2023 ed.).

At this stage, an additional perspective to be considered is the numerical data. As

illustrated in Table 2, a systematic analysis of WTO dispute outcomes is contingent upon

the development status of the involved parties. That is to say, the classification of the
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complainant and respondent as developed or developing countries serves as a critical

factor in the interpretation of the data.
Table 2

WTO Dispute Outcomes by Party Development Status

Party Alignment by Development Status 8;1;;;{2§:nl:$/0urable to gélst;((;r;l;eiiwourable to
I Developed Countries - Developed Countries I 59 I 4

Developed Countries - Developing Countries 35 0

Developing Countries - Developed Countries 51 2

Developing Countries- Developing Countries 23 0

Note. This table considers a case as favourable to the complainant if a violation was
found in the panel and/or Appellate Body reports. A case is considered favourable to
the respondent if the complainant’s claims were rejected or the challenged measures
were deemed consistent with WTO rules. The table excludes disputes that remained at
the consultation stage, were resolved mutually without a ruling, or lack a publicly
released decision. Article 21.5 (compliance) cases are only listed separately when they
contain distinct substantive outcomes differing from the original ruling. If the
complainant side included both developed and developing countries and the ruling was
favourable to them, the case was counted once under each group (i.e., both received
+1). Data adapted from World Trade Organization. (2023). WTO dispute settlement:
One-page case summaries 1995-2022 (2023 ed.).

The data in Table 2 reveal a salient trend: Complainants achieve a decisive victory in all
configurations, while respondents attain favourable outcomes in only a minority of cases.
In particular, in disputes where developing countries challenge developed countries,
complainants have prevailed in 51 cases, compared to only two wins for respondents. A
similar pattern emerges in disputes between developing countries, where the complainant
has historically prevailed. In the 2 cases where cases involving developing country
complainants were decided in favour of the respondents, an argument that could be made
is that the legal and technical capacity of the respondents was superior to that of the

complainants. Furthermore, the table reflects methodological considerations such as the
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exclusion of unresolved cases, separate treatment of Article 21.5 compliance decisions
and double counting where the coalitions of complainants include both developed and
developing countries. This structured approach provides insight into the accessibility and

effectiveness of the WTO dispute settlement mechanism for developing members.
4.1. BENEFITS OF WTO DSB FOR DEVELOPING COUNTRIES

The WTO Dispute Settlement Body claims to provide a rules-based forum for the
settlement of trade disputes, allowing all its members, including developing countries, to
"have their day in court" on an equal legal footing (Abbott, 2007, p.2). However, states,
irrespective of their level of development, perceive this mechanism as a strategic
instrument to advance their national economic interests. This is achieved through the
enforcement of trading partners' commitments, the securing of access to export markets
and the protection of domestic industries within the legal framework of the WTO. This
phenomenon can be demonstrated through the increasing activity of developing countries,
especially emerging economies, as users of the system, leading to their rising participation
in disputes. In contrast, developed countries, notably the United States as a pioneer, have
demonstrated a marked disengagement from the system. The emergence of a small
number of developing countries as active participants in the global economic landscape
does not necessarily imply the elimination or reduction of economic inequality. The most
economically disadvantaged nations persist in their exclusion from the global financial
system. However, it is crucial to acknowledge the merits of the WTOQO's dispute settlement
mechanism in facilitating the more active utilisation of this mechanism by developing

countries.
4.1.1. Special and Differential Treatment (S&DT)

The WTO has established provisions within its agreements known as Special and
Differential Treatment. These provisions are designed to accommodate the unique
circumstances of developing countries, encompassing various aspects such as
consultative procedures, panel composition, extended timelines and implementation
flexibilities. Within the framework of dispute settlement, a range of S&DT clauses are
designed to provide benefits to developing members. Table 3 provides a summary of the

primary S&DT provisions outlined in the Dispute Settlement Understanding (DSU).
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S&DT Provisions in the WTO Dispute Settlement Understanding

DSU Article

S&DT Provision for Developing Members

Description

Art

Art.

Art.

Art

Art

Art.

Art.

Art.

2312

4.10

8.10

.12.10

L1211

21.2

21.7

24

Option to use 1966 GATT Procedures

Special attention in consultations

Panel composition flexibility

Extended panel timeframes

Consideration of special situations

Surveillance of implementation

Technical assistance for compliance

Special procedures for Least-Developed
Countries

A developing country complainant may request
the use of the older, simplified GATT 1966
dispute procedures (e.g., faster timelines and
automatic panel establishment), but this
requires mutual agreement by both parties. In
practice, it has never been invoked.

Developed country members must give special
attention to the particular problems and
interests of developing country members during
consultations. This is a soft obligation and does
not mandate specific outcomes.

If a dispute is between a developing and a
developed country, the panel must include at
least one panelist from a developing country if
the developing country requests it. This ensures
representation and sensitivity to developing
country perspectives.

Panels must grant sufficient time for
developing country respondents to prepare and
present their arguments. This provision
acknowledges the potential institutional and
resource limitations of developing Members.

Panels must explicitly consider the special
situation of developing country members
during the panel process. This opens the door
for context-sensitive analysis, though it lacks
enforcement teeth.

When monitoring implementation of rulings,
the DSB must consider the difficulties that
developing country members may experience in
complying with recommendations. This
provision aims to introduce flexibility but
offers no concrete remedies.

The WTO Secretariat is instructed to provide
developing country Members with assistance to
help them comply with recommendations and
rulings. This provision supports capacity-
building during implementation.

Developed country members must exercise due
restraint in bringing complaints against LDCs.
Additionally, if a dispute involves an LDC, the
Director-General or the Chairman of the
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Dispute Settlement Body must offer good

offices, conciliation or mediation with a view to
helping the parties reach a mutually satisfactory

solution. This provision provides both
substantive leniency and procedural support to
LDCs.

Art. 27.2 Legal and technical assistance The WTO Secretariat must make qualified legal

experts available to developing country
Members involved in disputes to ensure they

can effectively participate. This is a direct form

of capacity support.

Art. 27.3 Financial support and independence When providing legal assistance to developing-

country Members, the Secretariat must ensure
that this support is independent and does not
compromise the impartiality of the dispute
settlement process.

Note. Adapted from Understanding on Rules and Procedures Governing the Settlement
of Disputes (DSU), World Trade Organization, 1994.

Based on the summary table above, some case examples will illustrate how S&DT
provisions operate at the consultations stage, at the panel stage, at the implementation and
enforcement stage and in disputes involving LDCs, the differences between their meaning
in theory and their impact in practice and the ineffectiveness or limited utility of the

provisions.
4.1.1.1. Consultations Stage

The provisions of S&DT are introduced in the initial phase of the trial, specifically during
the consultation stage. The directive outlined in Article 4.10, which calls for the provision
of "special consideration" to the concerns of developing countries, is commendable in its
intention but lacks legal enforceability (Palmeter et al., 2022, p247; Tania, Atkins,
Cunningham, & Anawaratna, 2024; p.126; WTO, 1994, Art. 4.10; WTO, 1996, p.2;
WTO, 2021, p.106). In practice, however, powerful members exercise their superior
bargaining power during the consultations stage to gain an advantage over developing
countries. An illustration of this phenomenon can be observed in the case of "United
States - Transitional Safeguard Measure on Combed Cotton Yarn from Pakistan" or "US
- Cotton Yarn" for short (WTO, 2023, p.78). In 2001, Pakistan, a developing cotton
exporter, lodged a formal complaint regarding the transitional safeguard measures

imposed by the United States under the ATC. In response, Pakistan requested
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consultations under Article 4.10 of the WTO rules. Instead of focusing on the particular
problems and interests outlined in the Article, the United States utilised the consultation
phase as a means to impede Pakistan's progress (Palmeter et al., 2022, p241; Tania et al.,
2024, pp.126-128). An alternative example can be observed in the consultations phase of
the dispute between the small island nation of Antigua and the United States over
gambling services. In the dispute, known as "US - Gambling", Antigua and Barbuda
accused the United States of violating Articles XIV(a), XIV(c) and XVI of the GATS by
implementing various measures against gambling and betting services (WTO, 2005;
WTO, 2023, pp.118-119). During the consultation phase of the dispute, it appeared that,
despite Antigua's willingness to accept a mutually acceptable settlement proposal, the US
position was legalistic rather than sensitive to Antigua's development concerns as per
Article 4.10 of the DSU. The absence of binding obligations and the inapplicability of the
Article at the consultations stage resulted in inconclusive negotiations and practical
inefficiencies that undermined the original intent of the DSU (Tania et al., 2024, pp.126-
127).

Finally, the first part of Article 12.10 states, "In the context of consultations involving a
measure taken by a developing country Member, the parties may agree to extend the
periods..." (Palmeter et al., 2022, pp.247-248; Tania et al., 2024, pp.126, 128, 129; WTO,
1994, Art. 12.10). This provision is advantageous for developing countries by allocating
additional dialogue time during the consultation phase (WTO, 2021, p.106). However,
the extension of the period necessitates either mutual agreement or the intervention of the
WTO Director-General. A notable illustration of this issue is the “Turkey - Rice” dispute
between Turkey and the United States regarding Turkey’s alleged discriminatory import
practices. On 2 November 2005, the United States requested consultations with Turkey
concerning the latter’s import restrictions on rice originating from the United States
(WTO, 2023, p.139). Turkey, as a developing country Member, requested an extension
of the consultation period under Article 12.10, yet the procedural handling of this request
revealed the non-binding and discretionary nature of the provision. The DSB Chairman
declined to make a definitive ruling on Turkey’s request at the relevant meeting and no
binding procedural obligation compelled the complainant to accept the extension
(Palmeter et al., 2022, p.248). Moreover, the Panel's inclusion of S&D analysis in the

final report without prior review by the parties was criticised by the United States and
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other Members as inconsistent with Article 15 of the DSU, underscoring the procedural
challenges developing countries may face even when attempting to invoke their entitled
flexibilities (WTO, 2021, pp.106-107). Consequently, although S&DT has been formally
incorporated into the consultation phase, its practical impact on developing countries
remains limited. Rather than functioning as a robust procedural safeguard, it often reflects
the underlying asymmetries of power that characterise the dispute settlement process

(Tania et al., 2024, pp.128-129).
4.1.1.2. Panel Stage

It is imperative to deliberate on Article 8.10, the most prominent of the S&DT provisions
when a dispute is referred to adjudication. It ensures the prerogative to appoint a panelist
from WTO member developing countries upon the request of the disputing developing
country (Palmeter et al., 2022, p.249; WTO, 1994, Art. 8.10). In practice, this right has
been consistently upheld, ensuring that panelists operate within the framework of the
WTO and not as national representatives and guaranteeing that panelists are able to assess

the dispute from the perspective of a developing country (WTO, 2021, p.106).

As previously referenced, the second part of Article 12.10 constitutes an additional panel-
stage S&DT provision. In accordance with this provision, which mandates panels to grant
developing countries additional time to present their case, panels have, on their own
initiative, granted further time even in instances where such explicit requests have not
been made (Palmeter et al., 2022, pp.247-248; Tania et al., 2024, pp.129-130; WTO,
1994, Art. 12.10; WTO, 2021, pp.106-107). In the case of the "India - Quantitative
Restrictions" dispute, concerning restrictions imposed by India on imports of agricultural,
textile and industrial products to the United States, the panel noted India's status as a
developing country and granted the Indian authorities additional time to prepare their
submissions (Palmeter et al., 2022, p.247-248; WTO, 2023, p.40). This flexibility is
advantageous in terms of compensating for the limited legal staff and internal
coordination obstacles that are characteristic of developing countries. Nevertheless, the
impact of Article 12.10 is limited in scope. The decision as to what constitutes "sufficient"
time is one which panels have discretion to make and the requirement to complete
proceedings within the overall DSU time limits remains in place (Tania et al., 2024,

pp-129-130). Finally, it is important to acknowledge that the application of the Article is
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restricted exclusively to instances in which a developing country is designated as a
respondent, excluding its roles as either a complainant or third party. In the “European
Communities - Bananas” case, third-party developing countries from the African,
Caribbean and Pacific (ACP) group contended that they had limited time to prepare their
submissions (WTO, 1997; WTO, 2023, p.16-18). However, the panel declined to consider
12.10 on their behalf, as the provision does not pertain to third parties (Palmeter et al.,
2022, p.248; Tania et al., 2024, pp.129-130; WTO, 2021, pp.106-107; WTO, 2023, p.16-
18). Consequently, although extended time frames offer procedural support to developing
respondents, the provision's narrow applicability excludes third-party developing
countries. This exclusion is especially problematic, as third-party participation plays an

important role in institutional learning and capacity building for developing countries.

Finally, of the S&DT provisions that must be addressed at the panel stage, Article 12.11
obliges panels to explicitly address any development flexibilities invoked by a developing
party — S&DT clauses in WTO agreements (Palmeter et al., 2022, p.248; WTO, 1994,
Art. 12.11). Consequently, the DSU is associated with numerous S&DT provisions within
the framework of WTO agreements (WTO, 2021, p107). For instance, when developing
countries propose extended transition periods in TRIPS or specific agricultural provisions
for developing countries at the panel stage, the panel considers this to be a positive
obligation on legal grounds in the context of development. In practice, as previously
observed, this approach is not subject to effective enforcement, despite formal recognition
by the panel and consequently exerts no substantive impact. For example, in the dispute
“Mexico - Measures Affecting Telecommunications Services”, where the United States
referred Mexico to the panel for allegedly adopting anti-competitive and discriminatory
regulatory measures in violation of its GATS commitments, the panel examined whether
Mexico had breached its obligations in the basic and value-added telecommunications
sectors. The United States argued that Mexico failed to prevent market barriers
established by dominant private actors and did not implement appropriate regulatory
frameworks to ensure fair competition (Palmeter et al., 2022, pp.248-249; WTO, 2004b;
WTO, 2023, p.81). Although the panel noted in its report that, “pursuant to Article 12.11,
it has taken into account...provisions on differential and more-favourable treatment”, it
ultimately offered no substantive analysis or special consideration in Mexico’s favour

based on its developing country status (Tania et al., 2024, pp.130-131). In another dispute,
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“United States - Continued Dumping and Subsidy Offset Act of 2000, involving the
distribution of collected anti-dumping and countervailing duties to U.S. domestic
producers (commonly known as the “Byrd Amendment”), India and Indonesia invoked
Article 15 of the S&DT provision in the Anti-Dumping Agreement, but after a brief
mention, the panel found the provision “not relevant” because the countries had not
“demonstrated” how it would change the outcome (Palmeter et al., 2004, pp.48-9; Tania
et al., 2024, p.131; WTO, 1994; WTO, 2023, p.89). Furthermore, the WTO Appellate
Body has previously stated that Article 12.11 is essentially an aspect of a panel's overall
objective assessment mandate and has played down the idea that it establishes new rights.
Despite the progressive wording of Article 12.11, its application has not yielded tangible
development benefits in panel decisions. Panels rarely alter their findings in favour of a

developing country based on this provision (Tania et al., 2024, pp.130-132).
4.1.1.3. Implementation and Enforcement Stage

A significant challenge confronting developing countries is the dilemma between
complying with unfavourable decisions and implementing positive ones. Consequently,
S&DT considerations persist beyond the decision process. As articulated in Article 21.2
of the DSU, "special attention" is to be accorded to the interests of developing countries
in the implementation of decisions (Palmeter et al., 2022, pp.249-250; WTO, 1994; WTO,
2021, pp.107-108). In instances where a developing country is unsuccessful, arbitrators
have been known to permit supplementary time periods for compliance that extend
beyond the customary 8-15 months. For example, in “Indonesia - Certain Measures
Affecting the Automobile Industry” (in short, “Indonesia - Autos”), the case arose from
Indonesia’s National Car Programme, under which the government provided tax and
customs duty exemptions for “national vehicles” and their components, favouring certain
domestic manufacturers. The complainants claimed that the program constituted de facto
discrimination against foreign products and unfair subsidisation of local industries (WTO,
1998a). In response, Indonesia requested a longer implementation period, invoking its
status as a developing country. The WTO Dispute Settlement Body responded positively
to Indonesia's request, acknowledging the specific challenges it faced and granting the
maximum compliance period of 15 months—highlighting the application of special and
differential treatment under the DSU (Tania et al., 2024, pp.135-136; WTO, 2023, p.27).

Conversely, in instances where a developing country emerges victorious in a dispute
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against a developed country, there is a compelling interest on the part of the developing
country to implement the decision with immediate effect. This is due to the fact that the
duration of the compliance period can result in trade losses for countries that are
vulnerable to economic disruption. Despite the absence of explicit reference to this point
in the Article, proponents of the development of complainants argue that their status
should encourage more expeditious implementation. In the “US - Gambling dispute”,
Antigua invoked Article 21.2 to compel the US to comply expeditiously (Tania et al.,
2024, p.136, WTO, 2023, p.118). In response, the US contended that Article 21.2 applies
exclusively to developing practitioners, not complainants. The arbitrator elected not to
deliver a definitive ruling on this particular interpretation (WTO, 2023, p.119). However,
subsequent arbitrations have highlighted that Article 21.2 is not confined to one party
(Tania et al., 2024, pp.136-137). As previously mentioned, it is imperative to address the
development impacts of both parties in order to comprehend economic vulnerability and
trade loss. In practice, the compliance of a powerful country is influenced more by its
political will than by the developing status of its rival. The establishment of a timetable
by developed countries is predicated on the calculation of trade and technical feasibility,

with little consideration given to the status of developing countries.

Another area in which S&DT is evident is in cross-retaliation (Palmeter et al., 2022,
pp-484-489). In instances where compliance is unsuccessful and retaliation is permitted,
a small economy may choose to suspend intellectual property or service obligations (not
solely goods) in order to maximise pressure on a larger offender. This approach has been
adopted by Antigua, which was granted authorisation to suspend certain intellectual
property rights following the US's non-compliance with the gambling case (Palmeter et
al., 2022, pp.486; WTO, 2005). Given that Antigua's imports from the US are negligible,
conventional tariffs would have been rendered ineffective. A similar situation occurred
in the “United States - Subsidies on Upland Cotton” dispute involving Brazil, where
Brazil challenged a wide array of U.S. subsidies granted to American cotton producers
(Palmeter et al., 2022, p.487; WTO, 2023, pp.108-109). Following the legal process,
Brazil prevailed and when the U.S. failed to comply fully with the ruling, Brazil requested
authorisation for cross-retaliation—specifically in the areas of intellectual property rights
and services (Palmeter et al., 2022, p.487; Tania et al., 2024, pp.138-139; WTO, 2004c,
WTO, 2023, pp.108-109). The request was granted by the DSB, marking a rare instance
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of cross-sectoral retaliation and ultimately contributing to a negotiated settlement
between the two parties. These cases demonstrate that, while the DSU's text only
tentatively addresses the issue of enforcement asymmetry, the strategic utilisation of
retaliation provisions has to a certain extent resulted in the empowerment of developing

winners.
4.1.1.4. Disputes Involving LDCs

Article 24 of the DSU calls upon all parties to exercise particular leniency towards the
poorest countries. They are urged to exercise "due restraint”" in both the initiation of
disputes and the pursuit of sanctions in the event of a violation being committed (Palmeter
et al., 2022, p.249; WTO, 1994; WTO, 2021, pp.109-110). In the context of the WTO,
the involvement of LDCs as respondents has been infrequent. The underlying reasons for
this phenomenon, whether attributable to the specific provisions of a designated Article
or to the inherently limited trade volumes characteristic of LDCs, remain subjects of
debate. It can thus be posited that the overall effect of Article 24 has been predominantly
one of soft pressure. A notable case in point is that of Benin and Chad, both LDCs, as
third parties in “United States - Subsidies on Upland Cotton”, where they provided
support to Brazil's challenge to the damage caused to their cotton sector by US subsidies
(WTO, 2004c; WTO, 2023, pp.107-109). While the Appellate Body acknowledged the
significance of the Article in emphasising the consideration of LDC interests as outlined
in Article 24.1, it ultimately declined to grant them any specific relief. This decision was
made on the basis that they were third parties and Brazil's claims had been resolved on
other grounds. Nevertheless, the fact that LDC concerns were highlighted by the
Appellate Body contributed to pressure on the United States to reform some aspects of its
cotton programmes (Tania et al., 2024, pp.138-139). In summary, WTO members who
wish to avoid being perceived as exerting undue influence over a LDC are advised to act
in a manner consistent with this objective, including the possibility of compromising or

waiving their rights in favour of the LDC.
4.1.1.5. The Realities of S&DT for Developing Countries in the DSB

As previously stated, certain S&DT mechanisms, despite their modest nature, have been
found to offer tangible assistance in the resolution of disputes. For instance, the stipulation

in Article 8.10 that a panelist from a developing country be included has been consistently
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adhered to, thereby ensuring representation (WTO, 2021, p.106). The extension of
defence deadlines stipulated in Article 12.10 has facilitated the development of a more
robust defence strategy among certain respondents from emerging backgrounds (WTO,
2021, p.106). In the India-Quantitative Restrictions dispute, for instance, the Panel
invoked Article 12.10 and granted India additional time to gather data and prepare
arguments challenging US claims against import restrictions. This assistance enabled
India to manage the complex case and ultimately align its policies with WTO rules
(Palmeter et al., 2022, pp.247-248; Tania et al., 2024, pp.129-130; WTO, 2023, p.40).
This Article could also be observed in the China — Rare Earths dispute, which concerned
a complaint by the US, EU and Japan against China’s export restrictions, such as duties,
quotas and licensing, on rare earths, alleged to violate GATT 1994 and China’s Accession
Protocol. As a developing country Member, China invoked procedural flexibilities and
was granted an extended schedule to coordinate its defence (WTO, 2014; WTO, 2023;
p-187). Although not formally framed under Article 12.10 of the DSU, this extension
reflected the underlying logic of the provision, as it allowed China’s domestic agencies
more 