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OZET

Bain talakla bosama sudur: Bir kimse, bir kadinla nikah-
landiktan sonra, ister birlesme olsun, isterse olmasin kinayeli yani
kapali bir ifade ile karisini bosamissa, bu bosama bain talakla
yapilan bir bosama olur.

Bir kimse, karisi ile heniiz birlesmeden 6nce, onu bir sézle ti¢
talakla bosasa, li¢ talakin ii¢ii de verilmis oldugundan kesin ayrilik
icap eder.

Fakat ayr ayr soylerse, ilk soziiyle bir talak meydana gelir;
diger ikinci ve iiciincii bosamalar sayilmaz. Ilk bosama sézii
hemen bain talaka déner ve nikah ortadan kalkar.

Yukarda, kinayeli soézlerle yapilan bosamanin bain talakla
bosama oldugunu séylemistik. Talak, yani bosama kastedilmeden
soylenen kinayeli, kapali sozlerle korkutmak gibi bir diisiince
varsa bosama olmaz. Ancak onunla bosamay1 kastederse, o zaman
bosama meydana gelmis olur.

Mesela: Sen bainsiz (bain talakla bossun), haramsin, ipin
boynundadir, ailene kavus, sen saliverilmissin, seni ailene
bagisladim, seni ayirdim, isin elindedir, sen hiirsiin, ortiin, ¢ik, git,
kalk koca ara, kocan degilim gibi sézler kapal: ifadelerdir.

Eger bir koca bu sézlerden herhangi bir kelimeyi karisina
soylerse, o erkegin niyetine bakilir:

Bu sozle, karisimi bir talakla bosamay: kasdetmisse, karis1 bir
bain talakla bos olur.

iki talakla bosamay: kasdetmisse, karisi yine bir bain talakla
bos olur.



Eger ii¢ talakla bosamay:1 kasdetmisse, karisi ii¢ bain talakla
bos olur.

Boyle bir bosamada, eger kadin iki bain talakla bosanmis da
kari-koca tekrar birlesmek istiyorlarsa, yapilacak sey sudur:

Kadinin iddeti ¢ikmis olsun olmasin, kadimin rizasi olmak
lizere, yeniden mehir yapilip, yeniden nikah kiyilir.

Ama kadin ister ric'i talakla, isterse bain talakla bosanmis
olsun, eger ¢ talak varsa, artik o kari-koca birlesemezler. Onun
bir tek yolu vardir. O da hulledir. Hulle de baz din diismanlarinin
ve cahillerin sdéyledigi gibi degildir. Ileriki sahifelerde
anlatilacaktir.

Bir erkek karisini su sekillerden birisi ile bosamis olursa talak-1
bayin olur:

1- Ibane [35] kelimesini ifade edecek harflerden tesekkiil
eden lafizla karisini bosarsa. Mesela karisina: "Sen miibane-
sin"[36] demesi gibi.)

2- Nikahlandig karisini gerdege girmeden 6énce bosamis ise, o
talak, bayin olur.

3- Evlendigi kadin ile gerdege girdikten sonra, talak lafizlar
ile yapilmakla beraber, nas veya isaret yolu ile ii¢ say1y: yaklasmis
olursa, yani ¢ talakla bosamis olursa, yahut bain olan talaka
delalet eden bir sifatla olursa.

4- Erkek karisini bir bedele dayanarak bosamis olursa.
Binaenaleyh, nikah kiyilip heniiz gerdege girmezden once
karisina: "Sen bos ol" derse, bu talak, bain olur. Bunun gibi, bir
erkek karisina: "Seni talak-1 bayin ile bosadim" veyahut: "Seni bu
kadar para karsihiginda bosadim" derse, karisi da bunu kabul
ederse, o kadin talak-1 bayin ile kocasindan bos olur.



Erkege, talak-1 bayin ile bosadig1 karisi, iddet icinde olsun
iddet bittikten sonra olsun, haram olur. Cunkii talak-1 bayin ile
evlilik tamamen ortadan kalkmis olur. Talak-1 bayinin hiikmi
budur. ister iddet icinde olsun, isterse iddet bittikten sonra olsun,
erkek karisini tekrar almak istediginde, kadinin bu evlilige riza
gostermesi gerektigi gibi, erkek yeniden mehir tayin ederek
sahitler huzurunda nikah kiymak zorundadir.

Bir erkek talak-1 bayin ile bosadig karisi ile bir yerde otura-
maz. Iddeti icinde olsa bile bir arada bulunmalari ve bosanan
kadinin kendisine gériinmesi caiz degildir. U¢ talak disindaki
talak-1 bayine beynunet-i sugra "Kiicik beynunet - Kiicik
anlasmazlik" denir. Eger ii¢ talakla bosanirsa, buna beynunet-i
kiibra "Biiyiikk beynunet - biiyiik ihtilaf, anlagsmazhk" denir. Kiigiik
beynunede yeniden nikah yapmadan, biiyikk beynunede ise
baska kocaya varip ondan bosanmadan tekrar birlesmeleri caiz
olmaz.

Talak-1 bayin ile bosanan kadin, iddeti i¢inde iken kendisi ve-
fat ederse, kocasi ona varis olamayacag1 gibi, kocasi vefat ederse,
kendisi de kocasina varis olamaz. Ciinki aralarinda nikah yoktur.
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SUMMARY & Compendium

Due to the financial responsibilities which he has to bear, the
right to divorce in Islam is primarily given to the husband. A
Muslim who wishes to divorce his wife is therefore advised — in
the first instance — to ask for an arbitration meeting, arranged by
elders of the couple so that a reconciliation may be reached. If
such efforts fail and the man sincerely thinks he cannot live a
harmonious life with his wife, he may divorce her either verbally
or in writing. In both cases, it is recommended for there to be two
witnesses present on the occasion of the pronouncement of such a
divorce.

A man should (a) divorce only once and (b) only during the
time when his wife is not on her menses and (c) there has been no
sexual contact with her since the time of her last menses.

After a divorce is pronounced by a husband, his wife must wait
for a given period (‘iddat’). During this period, the wife is allowed
to stay in the same house, but they can not have sexual relation
amongst them.The man is allowed to take her back either verbally
saying “I TAKE YOU BACK", or physically, by having intimate
relation with her. if, after this waiting period, the husband fails to
take his wife back, then the wife is completely divorced, and must
leave the matrimonial home immediately.

It is also recommended to have two witnesses present in the
case, where the husband decides to take back (‘ruju’) his wife,
before the end of the iddat.

Where a man has pronounced three divorces, on three
different occasions, he can neither take back his former wife, nor
remarry her.

The Council issues a divorce certificate on the basis of “talagq
nama’”, signed by the applicant in the presence of two witnesses.
The man is required to pay the dower amount in full to the woman.



VI

PROCEDURE FOR TALAQ

1. All new and prospective clients, must download the Talaq
Form, fill it in and post or E-Mail to the Islamic Shari’a Council,
detailing the main reasons for their (the applicant) seeking a
divorce.

2. Upon obtaining a fully completed application form with the
relevant details from the applicant — amongst which is included a
contact address for the wife, and a copy of the client’s passport,
nikkah nama / civil marriage certificate, decree nisi / absolute —
the Council will register the application. An application will not be
registered if any details or documents requested on the
application form are not included on or with a submitted
application form.

3. The Council will then send a talaqg nama to the husband. He
must sign this in front of two witnesses and return it to the Council.

4. The Council keeps the wife of the proceedings by letter. The
letter notifies the wife that she has a period of thirty days in which
to respond. If the Council receives no response from the wife
within this period, the Council will then ask the husband to (a)
verify the address of his wife, and (b) ensure that the full amount
of dower — agreed at time of marriage — has been paid in full: the
Council will only consider the full amount of dower to have been
paid by the husband, where this amount is indentical to the full
dower amount, as originally specified at the time of marriage.

5. After all of the above stages have been reached, the Council
will issue two original copies of Islamic divorce; one will be sent,
with the dower amount, by post to the woman, and one copy will
be forwarded to the applicant.
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