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Hanefl fikih kaynaklarinda telfikin cevazindan ilk bahseden kisinin Tarasiisi oldugu
sdylenir. Daha sonra Ibnii’l-Hiimam, Tahrir ve Fethu’l-Kadir adl kitaplarinda,
goriinlise gore ittibdu r-ruhas’in caiz olduguna ve felfikin yasaklanmadigina isaret
eden birtakim miibhem ifadeler zikretmistir. ibnii’l-Hiimdm’in yasadig1 donemde
tiim Islami ilimlerde oldugu gibi fikih usulii alaninda da en 6nde gelen alimlerden
biri oldugu herkes tarafindan bilinmektedir. Bu sebeple onun goriisleri ve problemli
konulara yaklasimlar her zaman usulciilerin dikkatini ¢ekmistir. ibnii’l-Hiimam’in
yaninda okumus olmas1 hasebiyle bu ifadelerin gercek anlamini en iyi kavrayan
alimlerden biri olan Kasim b. Kutluboga, bir¢ok yerde telfikin caiz olmadigini ifade
etmistir. Ancak Ibnii’l-Hiimam’m bu kapal ifadeleri hakkindaki tartisma burada
bitmemis, aksine daha da kizismistir. Bunun acik bir &rnegi Ibn Niiceym el-Misti’nin
birgok yerde felfiki kullanarak fetva vermesi ve bunun caiz oldugu gériisiinii Ibnii’l-
Himéam’a atfetmesidir. Bir diger 6rnek ise Molla Ferruh’un telfikin bir istidlal
yontemi oldugunu ispatlamak i¢in miistakil bir risale yazmasi ve bunun caiz
oldugunu ispatlamaya ¢alismasidir. Nitekim Ibnii’l-Hiimam’in miicmel ifadeleri usul
alimleri tarafindan giinlimiize kadar c¢okg¢a incelenmistir. Bu yiiksek lisans
calismasimin temel amaci da, Ibnii'l-Hiimam i bu ifadelerden neyi kastettigini ve bu

ifadelerin telfikin gegerliligine delil olup olamayacagini ortaya koymaktir.
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ABSTRACT

ANALYSIS OF IBN AL-HUMAM’S VIEWS ABOUT TALFIQ
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In Hanafi jurisprudential sources, it is said that Tarastsi spoke first about the
permissibility of zalfig. Then Ibn al-Humam mentioned several ambiguous phrases in
his books Tahrir and Fath al-Qadir, which indicated the permissibility of tatabbu*
al-rukhos and the non-prohibition of talfig. 1t is known to everyone that Ibn al-
Humam was one of the most prominent scholars in the field of usi/ a/-figh, as well as
all Islamic sciences in his time. Due to this, his views and approaches to problematic
issues have always been in the spotlight of usali scholars. Qasim bin Qutlibugha,
one of the scholars who is most likely to understand the true meaning of these
phrases due to his study in the presence of Ibn al-Humam, has stated in many places
that zalfiq is not permissible. But the debate about these ambiguous phrases of Ibn al-
Humam did not end there; rather, it heated up even more. A clear example of this is
Ibn Nujaym al-Misr1, who issued a fatwa in several places using falfiq and attributed
the opinion of its permissibility to Ibn al-Humam. Another example is Mulla
Farriikh, who wrote an independent risalah to prove that the talfig is a type of legal
reasoning and tried to prove its permissibility. Thus, Ibn al-Humam’s ambiguous
expressions are examined a lot by usa/i scholars to this day. The main goals of this
master’s paper are to reveal what Ibn al-Humam intended from these expressions and

that these phrases cannot be proof of the validity of ralfig

Keywords: Al-Hukm, Ittiba® Al-Rukhos, Al-Taqlid Al-Mutlag, Al-Talfiq.



TABLE OF CONTENTS

[0 /2Rt iv
ABSTRACT ..ottt bbbt s ettt ettt re ettt neens Y
TABLE OF CONTENTS ..ottt Vi
CHAPTER I INTRODUCTION. ..ottt sttt 1
1.1. The TOpIC OF the TNESIS.......cciiiiiiiieeee e 1
1.2. The Importance Of the TheSIS......c.ccviieiieice e 2
1.3. Research Methodology and SCOPE .........cecviieieeii i 3
1.4, LITErature REVIBW .......oiuieiiieieeiie sttt sttt nnes 3
1.4.1. Turkish AcademiC WOIKS.........cooiiieiieiee e 3
1.4.2. ArabiC ACAAEMIC WOTKS ........oiiiiiiieiiieiie sttt 4
1.4.3. English ACademiC WOIKS .......ccoveiuiiieiieie e 5
CHAPTER Il THE DEFINITION OF TALFIQ, ITS DIFFERENCES FROM
OTHER RELATED TERMS ...ttt 7
2.1. The Definition Of Talfiq ........cccouveveiiiiiiiii i 7
2.1.1. The Lexical Meaning Of Talfiq........c..cccccucuiiiiiiiuiiiiineiie i 7
2.1.2. The Technical Meaning of Talfiq...........c.ccccooioiiiiieniiiiiiiieeeees 8
2.2. Related TermS 10 TAlfiq .........cuoveiueiiiiiiii it 11
2.2.1. Tatabbu “ al-RUKNOS. ........c..cooiiiiiie ettt 11
2.2.2. Al-Taqlid al-MULIAQ...........cooeieieiee s 14
2.2.3. Al-TAYSIF o s 16
2.2.4. MUFa@ ‘@UI-KNIIGT ..o 18
2.2.5. Al-Intigal Between Madhhabs.............ccccoeiieiiiiciicce e 19
2.3. The Concept of Talfiq Before Ibn al-Humam ...........cccoceieviiiieiciincnee, 21
2.3. 1 HIStOIY OF TQIfIq. ..o 21
2.3.2. TarasuisT’s Approach t0 7alfiq .........c.ccccoooveiiiiiiiiiec e 22
CHAPTER 11l USULI ANALYSIS OF IBN AL-HUMAM’S AMBIGUOUS
PHRASES ABOUT TALFIQ ..., 24
3.1. Identification of Ambigious Phrases About 7alfig in Ibn al-Humam’s Works
L [0 I 0To T T O] ] 3 USSR 24
3.2. Comments and Interpretations From Usz/i Scholars .........c.ccccveeviieivenenne. 25
3.2.1. Disciples of Ibn al-Humam’s Comments and Interpretations..................... 25
3.2.2. The Opinions of The Scholars After Ibn al-Humam.............cccoocevininnnne 29

Vi



3.2.3. Modern Usili Scholars’ Comments and Interpretations.............c.ccccevenenee. 43

3.3. Problematic Points of Traditional and Modern Usali Interpretations............ 47
3.3.1. Uncertainty About the Type of Talfig in 1bn al-Humam’s Statements ....... 47
3.3.2. The Lack of Complex Analysis of Ibn Al-Humam’s Statements ............... 47
3.3.3. The Addressee of Ibn al-Humam’s Statements..........ccooevevenininnnenniennn, 49
3.3.4. Validity of Fatwas Issued Based on Talfig in the Hanafi Madhhab ........... 51
3.3.5. The Attribution of Talfig to AbT YUSUL .......cccoviiiiiiiiieeee 52
CHAPTER IV CONCLUSIONS ......ooiiiieecteee e 54
REFERENGCES. ........ci oottt ettt st nn s 57
CURRICULUM VITAE ... .ottt 62

Vil



CHAPTER I

INTRODUCTION

1.1. The Topic of the Thesis

The Hanafi madhhab of law, like other schools, uses several different methods of
legal reasoning from the four primary sources of Islamic law. It can be said that
methods of legal reasoning such as istizsan and takhrij are among them. Nowadays,
there are some scholars who say that talfig, combining the jurisprudential views, is
one of the legal reasoning methods of the Hanafi madhhab. In Hanafi jurisprudential
sources, it is said that Tarasiist is who spoke first about the permissibility of ralfig.
Then Ibn al-Humam mentioned a number of ambiguous phrases in his books Tahrir
and Fath al-Qadir, which apparently indicated the permissibility of tatabbu’ al-
rukhos and the non-prohibition of talfig. It is known to everyone that Ibn al-Humam
was one of the most prominent scholars in the field of usi/ al-figh, as well as all
Islamic sciences in his time. Due to this, his views and approaches to problematic
issues have always been in the spotlight of usili scholars. Qasim bin Qutlibugha,
one of the scholars who is most likely to understand the true meaning of these
phrases due to his study in the presence of Ibn al-Humam, has stated in many places
that talfig is not permissible. But the debate about this ambiguous phrase of Ibn al-
Humam did not end there; rather, it heated up even more. A clear example of this is
Ibn Nujaym al-Misr1, who issued a farwa in several places using falfiq and attributed
the opinion of its permissibility to Ibn al-Humam. Another example is Mulla
Farriikh, who lived in Makkah, wrote an independent risalah to prove that the talfig
is a type of legal reasoning and tried to prove its permissibility. Thus, Ibn al-
Humam’s ambiguous expressions are examined a lot by usi/i scholars to this day.
The primary objective of this study is to reach what Ibn al-Humam meant by these

enigmatic phrases in his books.

The thesis will try to find answers to the following questions:
- Is it talfiq permissible according to the Hanafi madhhab of law’s standards?

- Did Ibn al-Humam really support the permissibility of talfig?



- Are there acceptable talfiqg and non-acceptable talfig?

- In what sense should we understand these enigmatic phrases?

- Can talfiq be used as a permissible type of legal reasoning?

- What are the reasons for the disagreement of usi/z scholars about these phrases?

- Which of these approaches is more correct?

1.2. The Importance of the Thesis

Literal interpretation of jurisprudential texts, inappropriate use of giyas, orientalist
approach, inability to distinguish between ‘urf and hukms or attempts to make them
one thing, and misunderstanding or denying the usal of mujtahids’ approach to nass
have undermined the importance of madhhabs in reality and started to cause various
issues in the society. Accordingly, the desire to use other new methods rather than
the classical usi/ al-figh in solving new cases caused by modern changes in both
scientific and intellectual fields made this situation even more complicated.
Superficial and unilateral approaches that are not based on usa/ al-figh, which has
been formed and polished for thousands of years and do not have an entrenched
foundation, have given rise to new discussions and started to cause a split between
Muslims. Today, one such approach is the phenomenon of talfig. Some scholars
especially refer the validity of talfiq to the muhaqqiq scholars of the Hanafi madhhab
of law, particularly to Ibn al-Humam, so it increases the topic’s relevance t00. It can
be said that the aim of this study is usali analysis of Hanafi scholars’ views, who
interpreted ambiguous phrases of Ibn al-Humam or used them in their farwas. In
addition, the differences between talfig and similar concepts, whether it can be a type

of legal reasoning or not, were also taken into consideration.

In this study, only the original meaning of phrases about falfiq attributed to Ibn al-
Humam has been analyzed through commentaries, approaches, and glosses on these
expressions. However, other scientific aspects of 1bn al-Humam, the manifestation of
talfig in modern issues particularly, in financial transactions, and irrelevant topics

such as rukhsah have not been examined.



1.3. Research Methodology and Scope

Ibn al-Humam’s al-Tahrir and Fath al-Qadir have been selected as the main sources
of this study. In the study, Ibn al-Humam’s views on talfig are discussed. Ibn al-
Humam’s statements about ralfig are ambiguous; therefore, a summary of the
commentaries written by other scholars on these statements is also presented. It is not
possible to claim a definitive conclusion about 1bn al-Humam’s approach to the issue
of talfiq. Nevertheless, it is possible to understand his approach to the issue of zalfig
through the expressions in his books. Sometimes, the various interpretations given by
the commentators also make it difficult to determine Ibn al-Humam’s approach to the

issue of talfiq.

1.4. Literature Review
1.4.1. Turkish Academic Works

Yakup Kaya’s master’s thesis titled Ibnii'l-Hiimam'in Ibadetler Alamndaki
Goériigleri® in 2001 is one of the most important academic works related to this topic.
The thesis consists of an introduction and two chapters. It is 78 pages in total. In the
introduction, detailed information about Ibn al-Humam'’s life is given, and the whole
of the first chapter is devoted to shari‘ah evidence. The second chapter is devoted to
Ibn al-Humam’s method of discussion of the subjects, his comparisons between
madhhabs, and his approaches to other topics. This study differs from our study in

that Ibn al-Humam’s approach to the issue of talfig is not mentioned at all.

Another work on Ibn al-Humam in the field of Islamic law is Ravza Cihan’s master’s
thesis entitled Ibnii'l-Hiimdm'in Fethu'l-Kadir Adli Eserinin Metot ve Muhteva
Acisindan Incelenmesi?®. This thesis, which consists of 131 pages, is divided into
three chapters. In the first part, Ibn al-Humam’s introduction was given, and in the
second part, after the introduction of Fath al-Qadir, the analysis of the work in terms
of the method was revealed. In the third chapter, Ibn al-Humam’s approach to topics

such as the conditions of marriage, types of marriage, and mahr (dowry) is illustrated

Y Yakup Kaya, [bnii'l-Hiimam'in Ibadetler Alanindaki Gériisleri, (Master thesis, Marmara university,
2001).

2. Ravza Cihan, Ibnii'l-Hiimdm'in Fethu'l-Kadir Adl Eserinin Metot ve Muhteva Acisindan
Incelenmesi, (Master thesis, Sakarya university, 2010).



with examples. Although the study analyzed the Fath al-Qadir in detail, it did not

touch on the ambiguous statements on zalfig in it.

Apart from these two academic studies, Hakki Aydin’s book entitled Sivasli Ibn al-
Humam ve Tahrir® is one of the most comprehensive studies ever done in terms of
introducing Ibn al-Humam in all aspects and revealing his scholarly personality. In
addition to this, Ibn al-Humam’s work titled al-Tahrir, which he wrote on usal al-
figh, is also a work that is analyzed in depth. In this work, the content of al-Tahrir is
analyzed in general; in this regard, it is different from our study which presents the

issue of ztalfiq.

Ethem Demir’s master’s thesis Islam Hukukunda Taklid ve Telfik* among the Turkish
academic studies written on the subject of talfig has its own characteristics that other
studies on talfig do not have. In particular, it has succeeded in providing detailed
information about taqlid too.

One of the academic articles discussing whether falfig can be a method among
methods of proof is Burak Ergin’s article, Hanefi Mezhebinde Yeni Bir Istidlal Yontemi:
Mezheb I¢i Telfik.> In the study, the author addresses issues such as when the issue of
talfiq arose in the Hanafi Madhhab, which jurists were involved in discussing the

issue, and which group was more accurate.

1.4.2. Arabic Academic Works

There are a few classical articles directly related to the subject, but when it comes to
academic studies, there is not this intensity. Among the studies written on talfiq, we
can say that the doctoral thesis al-Talfig wa Mawqiful-Usiliyyina minhu® is one of
the best. The author, Muhammad Abdurrazzaq Ahmad Darwish, has tried to give
detailed information about the characteristics of zalfig, its origins, principles, as well

as its areas and hukm.

8 Hakk1 Aydn, Sivasl Ibn al-Humam ve Tahrir, 1st., (Sivas: Sivas Belediyesi Yayinlari, 1993).

4 Ethem Demir, Islam hukukunda taklid ve telfik, (Master thesis, Uludag University, 2014).

5 Ergin, Hanefi Yeni Bir Istidlal Yontemi: Mezheb I¢i Telfik, Journal of Islamic Review 12,
(September 2022).

® Muhammad ‘Abdurrazzaq bin Ahmad al-Darwish, al-Talfig wa mawqif al-’Usiliyyina minhu, 1st
ed., (Kuweyt: Wizaratu al-‘Awqaf wa al-Shu‘an al- al-Islamiyyah, 2013).



One of the academic articles that provides detailed information about zalfig and how
it differs from other terms is Abdullah bin Muhammad bin Hasan al-Sa‘id1’s article
al-Talfig wa hukmuhu fi al-figh al-Islami.” The author has brought together in one
place all the different views on talfig and has attempted to write a work of an

academic standard.

Since the term talfig is very similar to other terms, it is necessary for every scholar to
know the differences between them. Another study that we have benefited from on
this subject is Ibrahim Kafi Dénmaz’s Hukm al-Rukhsah wa Tatabbu ‘ a/-Rukhos f7
al-Figh al-Islami® written in Arabic. In this study, very detailed information is given
about the tatabbu * al-rukhos.

1.4.3. English Academic Works

There are a number of English-language academic works which address the subject
of talfig. For instance, Birgit, Krawietz’s article Cut and Paste in Legal Rules:
Designing Islamic Norms with Talfig.® This article represents one of the earliest
English-language contributions to the topic of ralfiq. This article contains several
chapters. Initially, the author emphasises that zalfig is also relevant in other fields of
study beyond figh. One of the key elements of the article is an analysis of the various
approaches adopted by the madhhabs to the talfig. The article, which is based on a
comprehensive review of the literature from the four madhhabs, has greatly

contributed to the development of our thesis.

Another academic work related to the talfig is Private Mufiis In A Postcolonial State:
A Study Of Legal Reasoning Among Deobandi Hanafis In Contemporary Pakistan.'°
This study examines the legal reasoning of Deobandi HanafT jurists in contemporary

Pakistan. It addresses a range of classical and modern issues in usul al-figh, including

" “Abdullah bin Muhammad bin Hasan al-Sa‘1di, al-Talfiq wa Hukmuhu fi al-Figh al-Islam1, Dirdsah
Islamiyya 16, no. 893845 (January 2009).

8 Ibrahim Kafi Dénmaz, Hukm al-Rukhsah wa Tatabbu‘ al-Rukhos fi al-Figh al-Islami, Dirdsah
fighiyyah wa Usaliyyah 91, n.707 (February 2014).

® Krawietz, Birgit. “Cut and Paste in Legal Rules: Designing Islamic Norms with Talfiq.” Die Welt
des Islams 42, n.1 (2002): 340. https://www.jstor.org/stable/1571293.

10 Amir Bashir, Private Muftis In A Postcolomal State: A Study Of Legal Reasoning Among Deobandt
Hanafis In Contemporary Pakistan, (Phd. Dissertation, The University Of Chicago, 2022).



fatwa, ijtihad, custom, and tatabbu ‘ al-rukhos and hiyal. The present study is of great
significance, primarily due to its comprehensive analysis.

The following article, Al-Talfig as an Innovative Solution for Primary Figh Issues in
Halal Supply Chain Operations,'* makes further mention of the use of talfig, as
previously discussed, in the field of economics. Despite its brevity, the article
provides a general overview of talfig. However, given the article’s focus on

economics, it does not present any new findings on the subject of zalfig.

1 Muhamad Rahimi Osman, Al-Talfiq as an Innovative Solution for Primary Figh Issues in Halal
Supply Chain Operations, Pertanika Journals, 25, n.39-50 (November 2017).



CHAPTER II

THE DEFINITION OF TALFIQ, ITS DIFFERENCES
FROM OTHER RELATED TERMS

2.1. The Definition of Talfigq

Humans use words to convey the concepts in their minds to other people. It is known
that there are associations of people engaged in various fields in society. Therefore,
these people develop certain terms to express concepts related to their field. As long
as they speak the same language, they always pick the above-mentioned terms from a
word in that language. This selection is made by turning a word with a general
meaning into a specific meaning. As a result, it turns out that there is always a close
connection between the lexical meaning and the idiomatic meaning. That is why it is

very important to find this connection to understand the technical meaning of terms.

2.1.1. The Lexical Meaning of Talfig

In Arabic, the masdar lafqun signifies the appropriateness between things. But it has
different meanings when it comes with different verbs. It is said in Arabic as i iU
and meant by this becoming appropriate for each other?. It is also worth mentioning
that this meaning is more metaphorical.*® There is another lexical meaning of this
word, and it is shedding light on by examples brightly. The example for another
meaning of talfig is combining and conjoining, and it is said & ¢ silb ) <l and
meant to combine one part of material with another and sew it. This meaning is
closer to technical meaning including some aspects of the meaning.** But sometimes

it is also used in other real meanings like 4<_,x Al | )l o3 Gd that is to say he tried to

2. Abul Hasan Ahmad bin Faris bin Zakariyya, Magayis al-Lughah, 2nd ed., (Beirut: Dar al-fikr,
1979), 5:257.

13 Abul Qasim Mahmiid bin ‘Umar bin Ahmad al-Zamakhshari, Asdas al-Balaghah, 1st ed., (Beirut:
Dar al-Kutub al-‘Timiyyah, 1998), 2:175. Majduddin Muhammad bin Ya'qub al-Firazabadi, al-Qamis
al-Muhzz, 8th ed., ((Beirut: al-Risalah publishers, 2005), 922.

14 Muhammad Murtada bin Muhammad bin Muhammad bin ‘Abdurazzaq al-Husayni al-Zabidi, Taj
al- ‘Aris, 1sted., (Kuweit: Matba‘ah al-Hukiimah, 1990), 26:361.



do something but didn’t obtain it.*®> So here it can be said this word has homonymic
meaning. Furthermore, there is another word Lad o) &l which is contained with
similar letters and means to obtain something.® The difference between the last two
examples is that the first one is (ki -Gil), and the second one is (i -G). In brief,
there are various meanings of the magsdar lafq like combining, obtaining and
becoming appropriate for something. Talfig (&<Y) is one form of masdar which
belongs to bab (J&) and it has the meaning of exaggeration. This meaning is closer
to the meaning of combining one part of a material with another and sewing it. But it

also has an additional meaning, which is the meaning of exaggeration.

2.1.2. The Technical Meaning of Talfig

The term with the same name can have different meanings in different sciences.
Therefore, it is also appropriate to mention here that we attempt to reach the
technical meaning of talfig only in terms of usi/ al-figh in this subchapter. First, the
definitions given by usiilt scholars are reviewed one by one. Then, through analysing
these definitions, the definition of talfig, which is acceptable according to us,
emerges. As for the literal meaning of this term, usilz scholars have been defined by
several definitions. For example, Muhammad Sa‘id al-Bant (d.1351/1933) defined it
like this: 2gise L Ji ol 240 olaY) 8 @481 and it can be translated into English like
following: talfig is coming up with a form that is not said by a mujtahid.l” However,
some contemporary scholars have criticized this definition a little.!® He claims that
this definition covers more than just the concept of talfig.!® However, it is necessary
to deeply analyze this opinion expressed in the form of criticism about the above
definition. This analysis should be based on the definitions given by other
contemporary usili scholars. Another definition for falfiq is —#1ie (= 3 )3aa S i3
LS 53 Jla il sda (e aal Ly Js& Y 4dlise and it can be translated into English like

this: combining a form based on the schools of law’ views but none of them accept®

15 Abul Fadl Jamaluddin Muhammad ibn Manziir al-Misri, Lisan al- ‘Arab, 1st ed., (Beirut: Dar Sadir,
1990), 10:331. Abu Manstir Muhammad bin Ahmad al-Azhari, Tahzib al- Lughah, 1st ed., (Cairo: Dar
al-Qawmiyyah al-‘lImiyyah, 1964), 9:159.

16 Comission, al-Mu Sjam al-Wasit, 1st ed., (Cairo: Maktabah al-Shuriiq al-Dawliyyah, 2004), 833.

1 Muhammad Sa‘id ‘Abdurrohman al-Bani al-Husayni, ‘Umdah al-tahqig fi al-taqlid wa al-talfig,
2nd ed., (Damascus: Dar al-Qadiri, 1997), 183.

18 Ethem Demir, Islam hukukunda taklid ve telfik, (Master thesis, Uludag University, 2014), 60.

19 Demir, Islam hukukunda taklid ve telfik, 60.

20 Muhammad ‘Abdurrazzaq bin Ahmad al-Darwish, al-Talfig wa mawqif al- Usiliyyina minhu, 1st
ed., (Kuweyt: Wizaratu al-‘Awqaf wa al-Shu‘an al- al-Islamiyyah, 2013), 147.



this form as their view.?! It can be said that this definition is more specific than other
definitions and can distinguish the concept of ralfig from other concepts and terms.
Furthermore, there is another definition that helps to understand the meaning of zalfig
clearly: to form the sukm of an issue by utilizing elements selected from more than

one madhhab.??

All these mentioned definitions complement each other. It can be said that the last
two definitions represent very close meanings. As far as the first definition is
concerned, it is noticeable that this definition is a bit more general.? We will try to
discuss the strengths and weaknesses of this definition through a few examples. The
first point to be considered in the definition is the word mujtahid. Because of the use
of this word, the definition included mujtahids who have not an independent
madhhab. Due to this problem, the definition has faced two criticisms. Firstly, if
there are no basic rules that distinguish the madhhabs from each other, the concept of
talfiq itself will not exist because not all mujtahids have madhhab based on specific
rules.This shows that following the views of a mujtahid that has reached us is not
talfiq, but a form of absolute taglid. Although absolute taglid is not permissible
according to some scholars?*, there are some differences between talfig and absolute
taqlzd. Secondly, since the word mujtahid is general, it indicates that there could be
talfiq even during the time of the Companions. Although there were mujtahids at that
time, madhhabs had not been formed. Muslims were asking mujtahids about daily
issues and getting answers to their problems. Since there were no madhhabs, it was
not necessary to follow a certain madhhab, but impossible. The word
mujtahid causes the occurrence of talfig to be realized by the Muslims living at that
time to enter the definition. There are also little differences between the second and
third definitions. This difference is that none of the madhhabs accepts the complex
form resulting from ralfiq. From this point of view, it can be said that the second

definition is more accurate than the third. The third definition points out that talfig is

2L “Abdullah bin Muhammad bin Hasan al-Sa‘id, al-Talfiq wa Hukmuhu fi al-Figh al-Islami, Dirdsah
Islamiyya 16, n. 893845 (January 2009): 6.

2 Eyyiib Said Kaya, “Telfik”, TDV Islam Arastirmalar1 Merkezi, accessed March 12, 2024,
https://islamansiklopedisi.org.tr/telfik--fikih.

2 Demir, Islam hukukunda taklid ve telfik, 60.

24 Muhammad Taqi ‘Uthmani, al-Taglid fi Nazar al-Shar‘, 3rd ed., (Karachi: Quranic Studies
Publishers, 2017), 21.



one of the types of legal reasoning.?® However, madhhabs do not accept talfig as an
independent type of legal reasoning. This is exactly the meaning of the sentence ¥
il 3 e aaf Lo Js& in the second definition. Therefore, the second definition

explains the meaning of talfig in more detail.

By the way, here is another specific definition that reveals the meaning of talfig. This
definition is as follows: )l oSall o) jal 3 ddlisall 48l Caldal) (o weall and it may be
translated into English like that: combining (views of) different schools of law in
parts of the same sukm.?® After he says that al-Bani’s definition mentioned above is
more general, he goes on to explain the definition that is correct according to him.
According to him, the last part of this definition, in parts of the same sukm, excludes
tatabbu ‘al-rukhos and al-intigal among madhhabs from the definition.?” However, it
is necessary to elaborate on this claim. Here, the entry that excludes tatabbu rukhos
from the definition is that no madhhab accepts the ruling resulting from talfiq as

correct. However, this entry is not given in its definition.

In brief, it is desirable not to include the word mujtahid in the definitions mentioned
above. Since the concept of zalfig is closely linked to the usi/ of the madhhabs, it is
necessary to include the word madhhab in the definition. Inferring from these
definitions, it can be said that talfig is an invalidly?® combining (views of) different
schools of law in parts of the same issue. The word combining in this definition
points to the dictionary meaning of ralfig. As we mentioned above, every term is
formed by specializing in a word that has a general meaning in a language. The word
different school of law in the definition means that talfig appeared after the
emergence of madhhabs?® and occurred by combining two or more judicial issues.
Considering that ralfig occurs after the action and tatabbu ‘al-rukhos occurs before
the action, tatabbu ‘al-rukhos is excluded from the definition with the word same

hukm. By adding the word invalidly to the definition, the concept of al-intigal is

2 Kaya, “Telfik”.

% 3l-Sa‘1d1, al-Talfiq wa Hukmuhu fi al-Figh al-Islami, 12.

27 al-Sa‘1di, al-Talfiq wa Hukmuhu fi al-Figh al-Islami, 12.

28 Ergin, Hanefi Yeni Bir Istidlal Yontemi: Mezheb i¢i Telfik, 675.
29 3-Sa‘1d1, al-Talfiq wa Hukmuhu f1 al-Figh al-Islami, 13.
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excluded from the definition. Because al-intigal among madhhabs is not always

invalid, but sometimes it may be permissible.

2.2. Related Terms to Talfiq

Distinguishing the invisible differences between the terms will significantly help you
understand the concept better. For this reason, it is necessary to explain the terms
similar to talfiqg in several aspects but differ when analyzed in detail. In this section,

we will discuss the differences between them.
2.2.1. Tatabbu ‘ al-Rukhos

Usilz scholars defined this term as such: Jilaall (e ads Lasd () 8l 58 Lo canladl (e 3331 and
it may be translated into English to choose the one that is easier for himself from the
madhhabs in the issues that he faces.3! Some scholars defined this term like that the
transformation of the original hukm into an easy hukm due to a necessity that has
arisen, even though the original hukm is still valid.®* It is known that a number of
conditions are required for the rukhsah to be followed, which is a clear indication
that the rukhos are not the original hukm of Islamic law. Many scholars have stated
that the life of Muslims should be based on ‘aziymah and not on rukhsah.
Nevertheless, sometimes one can follow the rukhos according to the situation. When
a person follows his own madhhab in cases that are advantageous to him and follows
the rukhsah of other madhhabs in cases that are disadvantageous to him, tatabbu al-
rukhos, which is a synonym for talfig, occurs.®® Interestingly, due to the similarity of
these two terms, some scholars have said that both terms are the same.3* However,
there are some differences and similarities between them. At this point, it is time to

address the differences between the two terms.

% Muhammad ’Amin bin ‘Umar lbn ‘Abidin, Sharhu ‘Ugidi Rasm al-Mufti, 2nd ed., (Istanbul:
ISAM yayinlari, 2022), 181.

31 Muhammad ’Amin bin Mahmiid al-Bukhari ’ Amir Pashah, Taysir al-Tahrir, 1st ed., (Beirut: Dar al-
Kutub al-‘lImiyyah, 1983), 4:254.

32 Hasan ‘Attar ‘Abdurrohman bin Muhammad ‘Alf bin Husayn al-Shirbini, Hashiyah al- ‘Attar ‘Ala
Jam “al-Jawami ‘, (Beirut: Dar al-Kutub al-‘lImiyyah, 2004), 1:162.

33 Sayit Tahirov, Islam Hukukunda Telfik, (Master thesis, Uludag University, 2016), 11.

3 ‘Abdulhakim al-Rumili, Taghayyur al-fatwa bi taghayyur al-ijtihad, (Beirut: Dar al-Kutub al-
‘llmiyyah, 1971), 265.
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- Knowledge. One of the main differences between the two terms is knowledge.®
Sometimes talfig occurs consciously and sometimes unconsciously, but tatabbu ‘al-
rukhos always occurs consciously. Logically, without knowing hukms of other
madhhabs, one cannot apply them. How can someone act on what is not in his
mind?! When a person knows the easy hukms of other madhhabs, he begins to follow
them for his own advantage. In fact, his own madhhab has not given him the easy
hukm he wants in this particular case. But talfig, sometimes, can be done
intentionally and sometimes unintentionally.*® For example, if a person asks hukm of
a certain issue from the scholars of different madhhabs without knowing that it is not
permissible and follow them, he becomes a mulaffig. But tatabbu ‘al-rukhos occurs as
a result of following the rukhos of other madhhabs even though he knows that it is

not permissible.

- Fulfillment in the context of a single issue. Another difference that sets the two
terms apart is fulfillment in the context of a single issue.®” As many usili scholars
have pointed out, falfiq and tatabbu ‘al-rukhos are different from each other in terms
of combining hukms® of two madhhabs in one case.®® For example, if he performs
ablution according to the Shafi‘T madhhab and anoints part of his head. Afterwards,
he prays after touching a woman without lust and imitates Malikt madhhab on the
issue of the ablution not being invalidated; this imitator would be following two
madhhabs, Maliki and Shafi‘1, in one ablution. However, if he acts in accordance
with both madhhabs on two separate cases, this is tatabbu ‘al-rukhos, not talfig.*°
Someone says to his wife you are three talag and asks one muftz about hukm of this
marriage. This muftz says him there is major talag ba’in between them, so he leaves
her and divorces. After that, very person says to his another wife you are three taldaq
then asks another muftr about the result of his action. The second muftr says to him

that there is only talaq raj ‘iyy. In that case, it is permissible for him to remarry the

35 Demir, Islam hukukunda taklid ve telfik, 70.

36 Tahirov, Islam Hukukunda T elfik, 12.

37 Ahmet Aydin, Taklid Kavramina Dair Tartismalardan Biri Olarak

Mezhepler Arasinda intikdl Meselesi, Sirnak Universitesi llahiyat Fakiiltesi Dergisi 7, (June 2013):
14. Ghazi bin Murshid bin Khalaf al-‘Utaybi, al-Talfiq bayna al-Mazahib al-Fighiyya wa ‘Alaqatuhu
bitaysir al-fatwa, Majallah al-Majma * al-figh al-Islami 23, (January 2010): 18.

3 Jabro’il al-Mahdi bin ‘Ali, al-Qawl al-Sadid fi Bayan Silah al-Talfig bi Tatabbu al-rukhos,
Majallah al-Buhiis wa al-Dirasat al-shar ‘iyyah 8, (March 2013): 66.

3 Husayn Mutawi‘ al-Tartiri, al-Talfig wa Tatabbu ‘al-rukhos, (Master thesis, Khalil University,
2006), 108.

40 TartarT, al-Talfig wa Tatabbu ‘al-rukhos, 108.
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second woman. It should be noted that he said the same words in both cases.
However, why is the hukm different? This is because he said the same words in two
different cases.*! Exactly, this is tatabbu ‘al-rukhos, not talfig.

- Tashahhz. Another difference between the two concepts is the Tashahhz.*? Tashahhi
is an integral part of the concept of tatabbu ‘al-rukhos. Whenever tatabbu ‘al-rukhos
takes place, the tashahhz will take place there as well. However, this element is not
necessary for talfig to occur. Sometimes, talfig can take place even without

tashahhz.*®

- Occurrence. Another difference that distinguishes the two concepts is the difference
in their historical emergence. As we mentioned above, the term talfig did not exist in
earlier periods, and the term talfig dates back to the 13th-14th centuries AD.* This
shows that, unlike tatabbu ‘al-rukhos, talfig is one of the later comer terms in usi!/ al-
figh. Tatabbu ‘al-rukhos was already in existence long before the emergence of the
talfig.®® A few important points remain unexplored here. One of them is that some
contemporary scholars say that when a tashahhi person takes hukms of two
madhhabs and applies them to the same issue, it is considered falfig. If tashahhi
caused this situation to arise, i.e. if the zalfig is based on the tashahhz, then this is an
example of both tatabbu ‘al-rukhos and talfiq.*® If the is disappeared, then it is only
talfig.*” Since this approach contradicts the definition of talfig, it is necessary to
analyze it from several perspectives and clarify the points that need to be considered.
If the above view is analyzed thoroughly, it will be seen that the point that unites
talfig and tatabbu ‘al-rukhos is that they arise based on tashahhi in one case.
However, this view is in absolute contrast to one of the differences mentioned above,
that of fulfillment in the context of a single issue, which distinguishes the two terms.
It is known that the difference that distinguishes two concepts means a specific

element that is found in one concept but not in the other. Accordingly, a concept with

4 Kaya, “Telfik”. Emrah Demirtas, ibrahim Sizgen, islam Hukukunda Telfik Nazariyyesi, Cukurova
Universitesi [lahiyat Fakiiltesi Dergisi 18, no. 1 (June 2018): 553.

42 K aya, “Telfik™.

43 Demirtas and Sizgen, “Islam Hukukunda Telfik Nazariyyesi”, 553.

4 Mehmet Ali Sezer, Telfik ve Hiikmii, The Journal of International Social Research 63, (April
2019), 1289.

45 al-Mahdi, “al-Qaw! al-Sadid fi Bayan Silah al-Talfiq bi Tatabbu‘al-rukhos”, 66.

46 al-Utaybi, al-Talfiq bayna al-Mazahib al-Fighiyya wa ‘Alagatuhu bitaysir al-fatwa, 18.

47 Demir, Islam hukukunda taklid ve telfik, 70. Tahirov, Talfig in Islamic Jurisprudence, 12.
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this special element cannot be a second concept that does not have the very element.
The second concept cannot be the first concept because it does not have this element.
It is possible to think of two such concepts separately because of this element. It
follows that as long as the concept of ralfig has the characteristic of fulfillment in the
context of a single issue, it cannot be the same thing as tatabbu ‘al-rukhos. Similarly,
tatabbu ‘al-rukhos can never be talfig, as it has the characteristic of applying the
views of two different madhhabs not in the context of one issue but on two
independent issue. It is also related to the same topic that many contemporary
scholars have said that the relationship between the two terms is ‘umiim wa khusiis
min wajh.*® The conclusion that follows from this approach is that sometimes talfiq
Is tatabbu ‘al-rukhos, and sometimes it is not. Nevertheless, as we mentioned above,
there are big differences between them that distinguish one from the other.
According to this, it can be said that the relationship between these terms is tabayun,

not ‘umiim wa khusiis min wajh.

In brief, after everything is clear, the question arises: Is combining the views of two
madhhabs on one issue and applying them based on tashahhz, while the relation
between these two concepts is tabayun, considered as talfig or tatabbu ‘al-rukhos?
Probably, we can say it is unpermissible talfig, not tatabbu ‘al-rukhos.*

2.2.2. Al-Taqlrd al-Mutlag

One of the most important parts clarifiying this topic is learning the difference
between al-taglid al-mutlag and talfig. Therefore, this section will not discuss all

types of taqlid or related topics, but only al-taglid al-mutlag.

Literally, taglid means to hang or attach something around the neck of a person or
animal.®® As a term of usil al-figh, it refers to the imitation or application of a
scholar’s opinion on an ijtihadi matter without evidence.® There is also a different

definition of the taglid. It is as follows the acceptance of another person’s view

8 Demir, Islam hukukunda taklid ve telfik, 70. Tahirov, Talfig in Islamic Jurisprudence, 12.

4 al-Bani, ‘Umdah al-tahqig fi al-taglid wa al-talfiq, 224.

%0 al-Firtizabadi, al-Qamiis al-Muhiy, 312.

51 Eyyiib Said Kaya, “Taklid”, TDV Islam Arastirmalari Merkezi, accessed March 12, 2024,
https://islamansiklopedisi.org.tr/taklid--fikih.
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without knowing the correctness of it.>? It is important to note that the second
definition is more widely accepted and is more accurate than the first definition. The
relationship between taqglid and talfig is evident in the following aspects. Most
scholars who have discussed taqlid and talfig have also discussed talfig concerning
taqlid because of the strong ties between them.>® Both taglid and talfig involve
following someone’s opinion, but in taglid, people follow his opinion completely,
whereas, in talfig, one follows the opinion of a number of scholars whose opinions
are different in terms of the same issue.>* Therefore, some scholars see talfig as a
form of imitation.>> However, to claim that talfig is a part of taqlid, or to say that
each talfiq is taqlid, but not every taqlid is talfig, is a serious point that needs to be
considered in more detail.>® There will be a return to this point later.

Al-taqlid al-mutlag is defined by some contemporary scholars as follows: Not
following a certain mujtahid, but following one of the mujtahids when he faces a
special issue.®” As stated above, al-taglid al-mutlag was widespread during the time
of the Companions. Individuals, who did not have the time or ability to acquire
knowledge or perform istinbat would seek guidance from the jurist Companions and
imitate them.® A large number of reports indicate that al-taglid al-mutlaq was
widespread during this period. However, with the formation of the four madhhabs
and the disappearance of the figh of other mujtahids over time, the jurists began to
discourage ordinary people from following any madhhabs other than the four.>®
Directly imitating the views of other mujtahids is prohibited for ordinary people due
to the incomplete and missing of their jurisprudence views.®® At this point,

differences between talfiq and al-taqlid al-mutlaq begin to emerge.5!

- Historical emergence. One of the main differences between the two concepts is
historical emergence. Before the emergence of madhhabs, Muslims sought answers

52 Shihabuddin Ahmad bin Muhammad al-Hamawi, al-Durr al-Farid fi Bayani Hukm al-Taqlid,
Isted,. (Cairo: Dar al-Salih, 2019), 26.

%3 al-Bani, ‘Umdah al-tahqig fi al-taglid wa al-talfiq, 194.

54 Demir, Islam hukukunda taklid ve telfik, 67.

% al-Sa‘1di, al-Talfiq wa Hukmuhu fi al-Figh al-Islami, 13.

% al-Mahdi, al-Qawl al-Sadid fi Bayani Sila al-Talfiq bi Tatabbu‘al-rukhos, 66.

5 Muhammad Taqt ‘Uthmani, al-Taglid fi Nazar al-Shar °, 16.

% Mehmet Ali Sezer, Telfik ve Hiikmii, 1292.

59 Muhammad lbrahtm al-Khafawi, Tabsir al-Nujaba', 1st ed., (Cairo: Dar al-hadith, 1995), 248.
80 ‘Uthmani, al-Taglid fi Nazar al-Shar , 23.

81 al-Darwish, al-Talfig wa mawgqif al- Usiliyyina minhu, 139.
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to everyday problems by asking and imitating mujtahids, whom they considered
more knowledgeable. Although this behavior is considered al-taglid al-mutlaq®, it is
not the same as talfiq. Talfig arises when the views of several madhhabs are
combined on one issue or when several views within a madhhabs are combined on
one issue. On the basis of these arguments, it can be argued that zalfig cannot occur

before the emergence of madhhabs, as opposed to talfig.

- Fulfillment in the context of a single issue. As mentioned earlier, both raqlid and
talfig involve following someone’s opinion. However, in taglid, someone should
follow exclusively the view of a single mujtahid on a particular issue. But in talfig,
someone follows one mujtahid for a portion of one issue and another mujtahid for

another portion of the same issue, even if their views contradict each other.®

- Combining between contradicting views. Another difference between them can be
seen when combining opposing views in talfig. In taqlid there is not any combining
different views of mujtahids, whereas in all forms of talfig, different views of
mujtahids should be united, even if they contradict each other. Regarding the
scholarly debates on this topic, it is widely accepted that talfig is a form of taqlid.®*
There are, however, objections to this approach on several points. One such criticism
is that no mujtahid or madhhab accepts the hukm reached by talfig as its own. This
demonstrates that talfiq is fundamentally different from imitation. Nevertheless it can
be said that talfig is similar to taqlid in appearance, but its essence is different from
taqlid.

2.2.3. Al-Taysir

The word taysir literally means to make something easy, to facilitate®. The technical
definition of this term is that the muftr conveys to the questioner the hukm, which is
the lighter of those that are permitted in the shariah.®® The connection between the

two concepts becomes apparent when a person typically desires easy-to-follow

62 al-Khafawi, Tabsir al-Nujaba’, 248.

8 Demir, Islam hukukunda taklid ve telfik, 67.

8 Tahirov, Islam Hukukunda Telfik, 12.

85 Comission, al-Mu jam al-Wasit, 1064.

6 Muhammad bin Sulayman al-Ashqar, al-Futya wa Mandhij al-Ifia, 1st ed., (Kuwait: Maktaba al-
Manar al-Islami, 1976), 42.
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hukms. After all, it is a fact that the majority of people, if presented with a choice,
would opt for the most ease-to-follow hukm. Consequently, the desire to adhere to
the lighter hukm can lead a person to talfig.%” In order to avoid talfig, it is essential to
comprehend the boundaries of taysir and to refrain from exceeding these limits. To
illustrate, a fatwa directed at taysir must always be in accordance with the rules of
the farwa, and taysir must never be contrary to the rules of the farwa.®® Furthermore,
it is important to note that the basis of a farwa is not taysir. Taysir must be at a
certain time and under certain conditions.®® Therefore, taysir is not a permanent and
immutable basis for judgments. Some scholars have claimed that, in the darirah, the
mufiT may issue a fatwa based on talfig.”® This claim contradicts the rules of the
fatwa in several respects. As previously stated, a farwa given on the basis of taysir
should not contradict the rules of farwa. However, issuing a fatwa on the basis of
talfig with the aim of taysir is contrary to the rules of farwa. Furthermore, the
majority of contemporary muftis who issue fatwas are not mujtahids, but rather
muftzs who convey the opinions of scholars preceding them. It can be argued that this
point indicates that new hukms obtained on the basis of talfig, which do not express
the jurisprudential view of any jurist, are considered invalid automatically. It is
indeed the case that an in-depth analysis of the subtle differences between the two

concepts will assist in a more profound understanding of the topic.

- Subject of the action. Upon closer analysis, it becomes evident that taysir, a concept
that is often confused with taqglid and talfig, typically occurs in fatwas issued by
muftzs, and it is typically attributed to muftzs. This indicates that the subject of taysir
is muftzs. While talfiq can be done by a muftz or an ordinary person, the second one is
more common in reality. Consequently, talfig occurs as a form of taqlid by ordinary
people and as a form of legal reasoning by muftis which may be considered a form of
ijtihad.

67 al-Sa‘1di, al-Talfiq wa Hukmuhu fi al-Figh al-Islami, 14.
8 Demir, Islam hukukunda taklid ve telfik, 73.

8 Tahirov, Islam Hukukunda Telfik, 17.
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2.2.4. Mura ‘atul-Khilaf

The word khilaf is defined by several meanings within the dictionary. In order to
provide a focused analysis of this topic, we will restrict our discussion to the most
well known definitions and those that are most pertinent to this subject. The primary
definition of the word khilaf as provided in the dictionary is “contradiction”.’
Additionally, some linguists interpret the term like “disagreement”.”> The technical
meaning of this term is not limited by the definition found in the dictionary; it is as
much as its linguistic meaning. Some defined that khilaf is a dispute between two
opponents to achieve a haqq or invalidate a batil.”® Others say that khilaf is choosing
one of the two contradictions from each of the two opponents.’* When figaha use the
term khilaf, they usually mean disagreement, which is the dictionary meaning of this
term.” However, the full definition of mura ‘atul-khilaf is to follow weak evidence or
giving credit to it for a shar‘T necessity.® It should be noted, however, that there are a
number of other definitions that have not been mentioned in this context. Mura ‘at al-
khilaf, like talfig, can be expressed in two forms: that which occurs before the action
takes place or, alternately, that which occurs after the action.”” It is also worth
mentioning that it is advisable for both muft; and muqallid to refrain from
disagreements of fugaha and to adhere to the rulings that have been collectively
agreed upon. To comprehend the relationship between the two concepts, it is
essential to analyse the contrasts and similarities that exist between them.

- Validity. One of the principal differences between these two concepts is validity. It
is known that the hukm obtained with the help of talfig is considered invalid and it is
not permissible to follow it. Conversely, mura‘at al-khilaf is not only permissible,
but also considered mustahab. That is why some scholars have referred to mura ‘at
al-khilaf as musbat talfig.”® The two concepts are similar in numerous aspects. For

instance, in both cases, there is adherence to the views of two or more scholars on the

L ibn Manzir al-Misri, Lisan al- ‘Arab, 9:90.

"2 al-Firtizabadi, al-Qamiis al-Muhiy, 808.
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same issue.”® As talfig occurs in ijtihad and taqlid, mura ‘at al-khilaf also occurs in

both of them.®® However, one of them is invalid, and the other is valid.

- Preference. Another distinguishing feature between the two terms is preference. As
is well known, a new jurisprudential hukm is arrived with the help of ralfig, which
involves the combining of one or more views. It should be noted that, regardless of
its validity, this hukm is independent. In contrast, in mura‘at al-khilaf, a new,
independent hukm is not achieved; instead, only one of the views is preferred over

the others.8!

- Incomplete following. As mentioned above, talfig is the combination of conflicting
views of two madhhabs or scholars in one case. To illustrate, if a person enters into a
marriage without shahid according to Maliki madhhab and without walr according to
Hanafi madhhab, such an individual would be considered a clear mulaffig,
demonstrating the combination of two conflicting views. In this marriage, the Maliki
madhhab’s view about shahid and the Hanafi view about walz were disregarded.
According to the Hanafi madhhab, the presence of shahid is compulsory, although
walr is not considered one of the compulsory conditions of marriage. Consequently,
this mufalliq did not follow any madhhab completely and became a clear example for
talfiq. Very person if marries a woman in the presence of a wali and shahid, while
also paying mahr can be example for mura ‘at al-khilaf because he follows to both
madhhabs in this marriage. It is clear that in mura ‘at al-khilaf, a person adheres to
several madhhabs fully and consider them, so his marriage is not considered invalid

according to any madhhab.

2.2.5. Al-Intigal Between Madhhabs

Literally, al-intigal is a shift from one place to another.2? The etymological meaning
of this term is very close to the dictionary meaning, which is to leave the view of the
madhhab to which one belongs and accept the view of another madhhab on a specific

jurisprudential issue.®® It is known that every mugallid follows one of the four

™ Demir, Islam hukukunda taklid ve telfik, 76.
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madhhabs in his daily life. This raises the question of whether a mugallid must to
adhere to the madhhab they have followed throughout their life or whether it is
possible to leave their madhhab and adopt another. In short, there are two views on
this issue4, both of which are widely held. According to the first view, if a person
considers a particular madhhab is correct, it becomes an obligation for him to remain
in this madhhab. The rationale for this is that this individual believes that the
madhhab he has chosen represents the correct path; therefore, it becomes obligatory
to adhere to that belief.3% According to the second perspective, it is not compulsory
for a mugallid to remain within a particular madhhab®, but rather, he is obliged to
seek guidance®” from scholars in matters he lacks expertise in. It is not inherently
wrong to move from one madhhab to another as long as all four are considered
correct, although adherents of the second view do stipulate several preconditions for
such a move. These will be considered later. For the present, it is sufficient to note
that the terms talfig and intigal refer to the process whereby one madhhab is chosen
and then another is chosen subsequently.

- al-Ittiba . One similarity between the two concepts is following® a mujtahid. It is
known that a person who changes from one madhhab to another will necessarily
follow an imam from another madhhab. Similarly, a mulaffiq follows a particular
imam at least in certain parts of one issue as mentioned above. It is of particular
importance to note the term istiba“ is used instead of the term taqglid here. The
concept which connects intigal and talfig is ittiba, rather than taqlid. As mentioned
at the beginning of the paper, the relationship between falfiq and taqlid is tabayun, so

the two cannot be combined. However, falfiq can be combined with ittiba .

Combining. One of the primary differences between the two concepts is the process
of combining. In talfig, it is common practice to combine many different
jurisprudential perspectives on a single issue and arrive at a new jurisprudential
hukm. This is not the case in intigal, where a new ruling is not reached, but rather,

one is chosen from several existing hukms. From this perspective, intigal is similar to

8 al-Tartar, al-Talfig wa Tatabbu ‘al-rukhos, 54.

8 al-Darwish, al-Talfig wa mawqif al- Usiliyyina minhu, 139.

8 Habib Ahmad al-Kayranawi, Fawdidu ‘Ulim al-Figh, 3rd ed., (Karachi: Quranic Studies
Publishers, 1993), 292.

87 Yasemin Korucu, Islam Hukukunda Telfik, ((Master thesis, Dokuz Eyliil University, 2010), 49.

8 Aydin, Taklid Kavramina Dair Tartismalardan Biri Olarak Mezhepler Arasinda Intikal Meselesi, 14.

20



taglid. However, on occasion, intigal can be employed to achieve talfig. This occurs
when two conditions are met: the follower selects only those hukms in madhhabs
which are considered to be lighter, and he continues to do so over time.

2.3. The Concept of Talfig Before Ibn al-Humam

2.3.1. History of Talfigq

During the lifetime of our Prophet (peace be upon him), people frequently asked him
questions that they did not know the answer to. Upon his passing, the Companions
were obliged to engage in ijtihad in order to find solutions to issues that were not
explicitly mentioned in the Qur’an and the Sunnah. In those days, due to the large
number of mujtahids, people did not adhere to a particular madhhab. This meant that
there was no need for it. However, over time, the necessity for forming madhhabs
became apparent. This was due to several factors. Firstly, the development of Islamic
sciences meant that it was no longer possible for one scholar to master all Islamic
sciences alone. Secondly, the increasing complexity of Islamic sciences meant that
scholars needed to specialize in particular areas of knowledge. This led to the
formation of madhhabs in the 3rd century AH. As a result of these factors, by the 4th
century AH, four schools of jurisprudence were fully formed, which led to the
widespread practice of taglid among Muslims. Therefore, before the formation of
madhhabs and the widespread adoption of taqlid, the term talfig did not exist. As a
consequence of the aforementioned circumstances, the term zalfiq is absent from the
books of scholars who lived in the first four centuries AH. Moreover, there are no

records of its use in their narrations.

The jurist Yahya al-Zanati (d.656/1258) is generally regarded as the first to discuss
the term talfiq.%° Before the 7th century AH, no independent sources are known to
mention this term. Despite this lack of earlier references in sources, it can be
reasonably argued that the first practical manifestations of talfig can be seen to have
originated with the formation of madhhabs entirely.®® However, Shihabuddin al-
Qarafi. (d.801/1398) was the first systematic scholar to identify talfig as an

89 Mehmet Ali Sezer, Telfik ve Hiikmii, 1289.
9 Tahirov Islam Hukukunda T elfik, 4.
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independent usul7 topic.®* This suggests the debate about the term talfig intensified in
the 8th century AH. Consequently, by the end of the 8th century AH, this term was
discussed in books as a separate term of usil al-figh. Some scholars even mention
that numerous scientific rasa’il and debates were written about falfig in the 9th
century AH. It is known that the formation of ralfig in its true sense cannot be
imagined until the madhhabs are fully formed. Nevertheless, some contemporary
researchers have also attributed talfig to mujtahids.®? This is an important point that

will be discussed in more detail later.

2.3.2. Tarasusi’s Approach to Talfiq

One of the jurists who first discussed talfig within the Hanafi legal school before 1bn
al-Humam was Tarastisi (d. 758/1357). Najmuddin Tarastisi was a prominent jurist
within the Hanafi legal school and served as gadr in the Sham region.®® According to
Hanafi jurists, Tarastis1 was the first mufir to issue a fatwa based on intra-madhhab
talfiq.%* This indicates that zalfig may involve combining the jurisprudential views of
several different madhhabs, or it may involve combining different jurisprudential
views within the same madhhab.% Nevertheless, some researchers have argued that
intra-madhhab falfig is not real talfig.%® Returning to Tarasiist’s farwd based on talfig,
Tarastis1 referred to falfig when he was asked about the wagf of a person who is
prohibited from tasarruf of his property due to debt or safah. He issued a fatwa that
wagf is valid if it is established by a person who is prohibited by gadr from tasarruf
of his property due to debt or safah®’. In this fatwa, Tarasiist combines two different
jurisprudential views of the Hanafi legal school in one issue. There are three
independent cases here: firstly, according to Abl Hanifa (d.150/767), if a debtor or
safih establish waqf, this wagf is not considered valid, contrary to Abu Yusuf
(d.182/798). Similarly, according to Abu Yusuf, gadi can prohibit safth or a debtor

from tasarruf of their property, contrary to Abii Hanifa. Tarastis1 combines these two

% Tahirov Islam Hukukunda T elfik, 4.

92 Mehmet Ali Sezer, Telfik ve Hiikmii, 1289.

% Ergin, Hanefi Mezhebinde Yeni Bir Istidlal Yontemi: Mezheb Ici Telfik, 675.

% Hasan bin ‘Ammar bin ‘Alf al-Shurunbulali, al- ‘lqd al-Farid libaydn al-Rajih min al-khilaf fi jawaz
al-taqlid, 2nd ed., (Istanbul: Dar al-Lubab, 2021), 237-238.

% Tahirov, Islam Hukukunda Telfik, 51.

% Sayit Tahirov, Telfik’in Icma ile liskisi, Onun Gergeklesme Sekli ve Mezheblerin Buna Yaklasimy,
Akademik Tarih ve Diisiince Dergisi, 10/4, (August, 2023), 1124.

% Najmuddin Ibrahim bin ‘Alf bin Ahmad al-Tarasiisi, al-Fatawa al-Tarasisiyyah, 1st ed., (Beirut:
Mu’assasatu al-Rayyan, 2014), 309.
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independent jurisprudential views in one issue. If safth or the debtor make waqf
something after gadr prohibits them from tasarruf of their property, this wagf is not
considered valid according to both imams. According to Aba Hanifa, waqgf of safih or
a debtor is not valid regardless of whether gadri prohibits them from tasarruf or not.
Abu Yusuf, however, posits that if gadr forbids safih or a debtor from tasarruf of
their property, they cannot establish any wagf, and even if they do it, it is not
considered valid. Consequently, waqf established by safih or the debtor, which gadr
has prohibited from tasarruf, will not be valid under any circumstances. However,
Tarastsi deduces from Abt Hanifa’s jurisprudential view that gadr does not have the
right to prohibit them from tasarruf and also deduces from Abu Yusuf the validity of
the waqf established by the debtor or safih. In a brief, he states that if a waqf is
established after gadr forbade safih or the debtor from tasarruf, it will be valid
because of Abt Hanifa says that gadr does not have the right to prohobit the debtor
or safith from tasarruf and due to Aba Yasuf says that wagf founded by them is
valid.®® In this way, the conflicting jurisprudential views of two mujtahid imams are
being combined in one issue and a separate independent jurisprudential view is

emerging.

It can be seen that Tarastisi was the jurist who first opened the concept of zalfig in the
Hanafi legal school and used it as a type of legal reasoning. It is evident that although
Ibn al-Humam did not mention anything about using talfig as a type of legal

reasoning, the concept of talfig was not unfamiliar to the scientific environment.

% al-Tarasist, al-Fatawa al-Tarasiistyyah, 308.
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CHAPTER 111

USULI ANALYSIS OF IBN AL-HUMAM’S
AMBIGUOUS PHRASES ABOUT TALFIQ

3.1. ldentification of Ambigious Phrases About Talfig in lbn al-Humam’s
Works and Their Context

In studying the works of Ibn al-Humam, two instances were identified where
expressions could be interpreted as indicating the permissibility of talfig. Since the
original expressions are in Arabic, we have chosen to quote them from al-Tahrir fr
uszl al-figh in Arabic without translation or adaptation. First instance is as follows:

s 5 8 ya ) sy | 5ilS agily adall pad JLisall €0 e 8o e Al Ja (B 43 Jao (5l 1408 A8 Lo il pa Y
il Al (eS B s Y U5 cah i e a8lal) of Advia S Ui Linda o 5l 5l Jas) 5 Liita (e yila 5 0508 5 5a
Olsn die g oAk Lo s din s Lo pal GBI o QIR 250 8 i alo e (A5 cie ga o Y IGlE aSas dae
2Abidae S al (0l s ) A1 QIS 1) ale o) el () GlaiD 3 (o 5 aile die piay Vg canlaall (as ) gLl
pie (b AELEN A b cailaiag Lo adde i Y ol A e sady agle CiA Lo sy alug ae s (S5 4

9 Laaie cllay W) g o éllay ¢ gumgll S (f ¢ a5 8 50 D Gualll iaith axe 8 1SILa 5 csllal)

An imitator does not return to what he imitated. Does he imitate another (madhhab) in another
(issue)? The chosen one is yes, because it is certain that once they used to consult one and once
another, without committing to a particular mufii. 1f he adheres to a particular madhhab, such as
(maddhab of) Abli Hanifa or Shafi ‘7, it is said to be obligatory (to follow), and it is also said not
(to be obligatory to follow). It is said that (it is) like a person who did not commit (a certain
madhhab) if he followed a hukm by imitating, he does not return from it and in other (case) he
can imitate another one. It is most likely because there is no legal obligation to do so. The
permissibility of following rukhos of the madhhabs is derived from it, and no legal restriction
prevents it. A person may take the path that is easiest for him if he has a way to do so by not
following another one, and the Prophet (peace and blessings of Allah be upon him) liked what
was easiest for them. A later (scholar) limited that it should not include anything that two
madhhabs forbid. If he imitates Shafi‘T in not kneading and Malik in not invalidating touching
(woman) without shahwah and prays, if the ablution was done with kneading, it is valid,
otherwise it is invalid according to both of them.®

It is clear from these original phrases of Ibn al-Humam that there are two ambiguous
problematic points. Firstly, the phrase: (& «aie aa ¥ Il aSay dae o o b ol (S Jd
o b dan g lepaad Gl e QA g8 95 e i al s e jndicates that it is not obligatory to
adhere to one particular madhhab. Some modern scholars have even gone so far as to
quote these expressions as proof of the permissibility of non-sectarianism. Secondly,

9Kamaluddin Muhammad bin ‘Abdilwahid bin ‘Abdilhamid bin Mas‘td al-Siwasi, al-Tahrir fr Usil
al-figh, 1st ed.,(Cairo: Matba‘atu Mustafa al-Babi al-Halab1, 1933), 551-552.
100 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.
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the phrases: = & aile 4ie gia ¥y caliall gad ) gl 3lsa ate z Ahsand Y ol Jasie oads

adlaiay L adle o 54 seems to indicate the permissibility of zalfig.

The second place where Ibn al-Humam mentions an ambiguous phrase in his book is

as follows:

gLl Csns o s D8 1Y 18 1501 (8 c@li gl B cpni A Jilsall e 4 oy et cdiin o U5y Jeny
s alsil 4 Ui L agiaall Jsty Jand) ozl Jiall Jy cle 55 35 5 ¥ 8 elld andi a3l Cpmall agiadl)
sdie < 13) M g Aipeal) A3olal) a8 Calla die Giaty Lail ) gl 5 [£F :daill] (o saled Y TS o) KA Jal 1 5lLuls)
JS 8 lall 32195 ot i e (i) S agia el 3l 02 Jie o el s eay alee e iy agtinall I
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He follows Abu Hanifa’s opinion in the cases he faces. If they mean this obligation, there is no
evidence that it is obligatory to follow the particular mujtahid by obligating himself to do so by
word or intention. Instead, the evidence requires acting on the sayings of the mujtahid in what
he needs, as Allah says: Ask the people of remembrance if you do not know’ [al-Nahl: 43], and
asking is only achieved when asking for the ruling on the particular case, and then if he has
established the opinion of the mujtahid, he must act on it, and it is likely that such obligations
are from them to stop people from following rukhos, otherwise the ordinary person in every
matter would take the opinion of a mujtahid whose words are lighter for him to act on them. |
don’t know what prohibits this from nagl or ‘agl.

As noted above, these phrases also seem to indicate that falfig and non-sectarianism
are permissible. For this reason, it is necessary to analyze these expressions in depth
and to know exactly what the intention of the author is. Particularly, the phrase: ¥ Ul s
Jaall 5 Jaill (ye 138 aies e 5,590 is the most important point to pay attention to because of
its ambiguity. By doing so, the phrases with possible meanings have been determined
from Ibn al-Humam’s books. Significant comments, critics, and approaches to these

expressions will be collected and analyzed in the following sections.

3.2. Comments and Interpretations From Usilt Scholars

3.2.1. Disciples of Ibn al-Humam’s Comments and Interpretations

It is known that when an author writes a review of his book, that review reveals the
purpose of the book better than any other written. In the same way, the disciples of
the author of a book are better interpreters of their teacher’s book than others.
Therefore, it is appropriate to mention firstly the comments of Ibn al-Humam’s

disciples on the statements about zalfig mentioned in Tahrir.

101 Kamaluddin Muhammad bin ‘Abdilwahid bin ‘Abdilhamid bin Mas @id al-Siwasi, Fath al-Qadir I
al- ‘Ajiz al-Fagqir, 1st ed., (Beirut: Dar al-Kutub al-‘llmiyyah, 2003), 7:238-239.
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Shamsuddin Abta ‘Abdillah Muhammad bin Muhammad Ibn Amir al-Hajj al-Halabi
(d. 879/1475) is one of Ibn al-Humam’s most renowned students and authored one of
the most comprehensive commentaries on his mentor’s book Tahrir. The title of this
commentary is Tagrir, and the author has discussed talfig and tatabbu * rukhos on
several occasions within this commentary.’®? In conclusion, Ion Amir al-Hajj al-
Halab1’s interpretation of the ambiguous statements focused on four critical
problems. Firstly, before discussing talfig, Ibon Amir al-Hajj addressed the question
of whether it is obligatory to follow a particular madhhab.'®® He noted that the
rulings of a mujtahid and a mugallid are different in this matter and that the phrases
mentioned in Tahrir are about a mugallid. He discusses the disagreements of usili
scholars in the matter of a mugallid’s adherence to a madhhab. If a mugallid has
chosen a madhhab, he is obliged to adhere to it, as he believes it to be correct.
However, according to him, since Allah and the Prophet (peace be upon him) did not
make it obligatory to adhere to a particular madhhab, it is not obligatory for a
Muslim to adhere to a particular madhhab. It is worth noting that, as Ibn Amir al-Hajj
states, although Allah or the Prophet (pbuh) did not make it obligatory to adhere to a
specific madhhab, scholars may make it obligatory. Therefore, it can be said that
following a madhhab is not wajib li zatihi, but wajib Ii ghoyrihi. Ibn al-Humam also
indicated this interpretation.’®* Secondly, following his remarks on the matter of
madhhab adherence, he dealt with the topic of intigal.l®® According to his
interpretation, if a Muslim transfers from one madhhab to another after performing
such an action within the first madhhab, intigal from the first madhhab to another is
considered unpermissible. However, if a Muslim transfers from one madhhab to
another before acting according to the specific madhhab, this is considered
permissible in the mutlaq sense due to the existence of some conditions. Indeed,
Allah ordered a Muslim to seek guidance from scholars about hukm of a matter that
he does not know rather than from scholars of a specific madhhab. Accordingly, a
mugallid is regarded to have fulfilled the commandments of Allah by seeking the
guidance of every mujtahid in matters of which he is unaware. Thirdly, lbn Amir al-

Hajj addresses the subject of tatabbu‘ rukhos concerning the second issue. This

102 |bn al-Humam, al-Tahrir fr Usal al-figh, 551-552.

108 Shamsuddin Abii ‘Abdillah Muhammad bin Muhammad Ibn Amir al-Hajj al-Halabi, al-Tagrir wa
al-Tahbir, 1st ed., (Beirut: Dar al-Kutub al-‘lImiyyah, 1999), 3:445-446.

104 |bn al-Humam, Fath al-Qadir Ii al- ‘Ajiz al-Fagqir, 7:238-239.

195 |bn Amir al-Hajj, al-Taqrir wa al-Tahbir, 3:446.
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indicates that Ibn al-Humam considered tatabbu * rukhos as a part of intigal. Indeed,
this is the case, as a person who attempts to adhere to the simplified rukhos of certain
madhhabs will inevitably become the subject of intigal. However, there are several
differences between tatabbu‘ rukhos and intigal. One such difference is that in
tatabbu ‘ rukhos, a person moves from one madhhab to another on a tashahhi basis.
In other words, the main characteristic of tatabbu rukhos is that it is based on
tashahhi. In commenting on Ibn al-Humam’s expressions about the permissibility of
following more than one madhhab, he mentions that these expressions are not
mutlag, but mugayyad with three conditions.%® The first is to combine two or more
madhhabs in a way that does not contradict the ijma ‘. The second is not to be based
on tatabbu ‘ al-rukhos. Finally, he must not become a mutala ‘ib (playing with Islam
according to his desires) in following the religious hukm.!®” The fourth key issue
highlighted by Ibn Amir al-Hajj is that of talfig.}°® In response to the condition
previously mentioned by Ibn al-Humam regarding the adherence more than one
madhhabs, Ibn Amir al-Hajj offers the following commentary:

anb s Jiy ol 5 ) seall o3 (32565 Yy (5 Vs (Blaa s 558 0aS plaa ) allas ) sua e Login gany Y

Not to combine them in a way that contradicts the consensus, such as marrying without a mahr,
walz, or witnesses. This case is not said (valid) by anyone.

This phrase can be interpreted as evidence that Ibn Amir al-Hajj is discussing talfig
in this context. Two points may provide evidence to support this claim. The first
point: Ibn Amir al-Hajj mentioned Weiw sexe ¥ o, It is common knowledge that aeall
is used to describe a situation in which more than one thing is combined. It is evident
from the context that the subject under discussion combines more than one madhhab.
The second point is evidenced by the expression gleayl llaS 3,00 e which
indicates a desire for talfig rather than tatabbu‘ rukhos or intigal. This can be
demonstrated by his noting that it is “does not contradict the ijma ‘. This note serves
to prove that Ibn Amir al-Hajj is discussing talfiqg and not tatabbu * rukhos or intigal.
This is because only combining two or more madhhabs in one issue results in a
situation of opposition to ijma‘ not in different issues. To illustrate, as previously
stated, a Muslim man may enter into a marriage with a Muslim woman without

shahid, waliyy, and mahr. However, if the same person combine two or more

196 |bn Amir al-Hajj, al-Taqgrir wa al-Tahbir, 3:448.
197 Ibn Amir al-Hajj, al-Taqgrir wa al-Tahbir, 3:448.
198 |bn Amir al-Hajj, al-Taqrir wa al-Tahbir, 3:448.
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madhhabs in multiple independent issues, this is referred to as tatabbu ‘ rukhos or
intigal. While this is evaluated as a situation of tatabbu ‘ rukhos or intigal, it is not
considered to be in opposition to ijma ‘ and is not regarded as talfig. It subsequently
became evident that lbn Amir al-Hajj was aware of Ibn al-Humam’s ambiguous

statements about ralfig and that he identified zalfig as being impermissible in taqlzd.

Another disciple of Ibn al-Humam is Qasim bin Qutliibugha (d. 879/1475). He is also
regarded as one of the most renowned students of 1bn al-Humam and is considered to
have a high rank within the Hanafi legal school. In Hanafi legal school, following
TarasiisT, Qasim bin Qutliibugha mentioned!®® firstly, TarasiisT’s fatwas based on
talfig are invalid and analyzed ralfig as an independent topic. In his works, Qasim bin
Qutlubugha does not openly analyze the expressions mentioned in Ibn al-Humam’s
books and does not appear to criticise his teacher on this subject. However, upon
closer examination of his works, it becomes evident that Qasim bin Qutlibugha
focused on two main problems related to zalfig. The first of these is the issue of intra-
madhhab ralfiq.*® As previously stated, TarasiisT used intra-madhhab ralfig as a new
type of legal reasoning within the Hanafi madhhab. However, he faced considerable
opposition to this idea. Qasim bin Qutlubugha systematically refutes each of his
arguments in favour of intra-madhhab zalfig and even asserts that there is ijma * about
the impermissibility of talfig.'' The second point that Qasim bin Qutlibugha
highlighted was the issue of talfig between madhhabs, which is the subject of our
current discussion. In the introduction to his book al-Tashiz wa al-Tarjih ‘Ala
Mukhtasar al-Qudarz, Qasim bin Qutlibugha attempts to provide a detailed
explanation about talfig.!'? In this instance, Qasim bin Qutliibugha cites the opinions

of Shafi‘1 scholars in support of his position and says***:

g laa YU cudlise cpalgial e S e g ol (3 2EN miay Y

It is not permissible to imitate something that is a composite of two contradicting ijtihad by
CoNsensus.

109 Abul ‘Adl Zaynuddin Qasim bin Qutlibugha bin ‘Abdillah, Mijabat al-Ahkam wa Wagi‘at al-
Ayyam, 1st e., (Bagdad: Matba‘atu al-Irshad, 1983), 246.

110 Ergin, Hanefi Mezhebinde Yeni Bir Istidlal Yontemi: Mezheb I¢i Telfik, Journal of Islamic
Review, 679.

11 Ergin, Hanefi Mezhebinde Yeni Bir Istidlal Yontemi: Mezheb I¢i Telfik, Journal of Islamic
Review, 679.

112 Abul ‘Adl Zaynuddin Qasim bin Qutliibugha bin ‘Abdillah, al-Tashih wa al-Tarjih ‘Ald Mukhtasar
al-Qudarr, 1st ed., (Beirut: Dar al-Kutub al-‘lIImiyyah, 2002), 123-125.

113 |bn Qutlubugha, al-Tashih wa al-Tarjih ‘Ala Mukhtasar al-Qudart, 123.
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Therefore, according to him, it is not possible to combine the rukhos of two
madhhabs in one issue, in particular talfig. It is, of course, possible to argue that the
Arabic expression ijtihadayni mukhtafilayni (csilise cpleial) is used, and this
expression does not indicate that the author is talking about talfig between madhhabs
because of its ambiguity. ljtihadayni mukhtafilayni (cséliss c3lial) can indicate intra-
madhhab talfig due to the word ijtihadayni (c22leial). There can be two ijtihads within
one madhhab. However, this statement!'4 demonstrates that the author is discussing
talfig between madhhabs: ISl dulaiy s &5 s jnd (ams gosas Liasi 1) Ly 4l 5B, It s
clear from the citation that he is talking about talfig between madhhabs. The author
then claims that there is a consensus that zalfig is invalid and provides evidence to
support this claim. However, it is not appropriate to claim that there is a real ijma ‘1%
Consequently, it can be posited that the author’s intention was to mention the
consensus of the majority of scholars, rather than all scholars. The question thus
arises as to why Qasim bin Qutlibugha did not quote from Hanafi madhhab scholars
in order to prove that talfig is not permissible. Instead, he used the opinions of Shafi‘1
scholars to prove this claim. It can be argued that the reason for this was that there
were almost no scholars within the Hanafi madhhab who spoke about falfig during

this period.

3.2.2. The Opinions of The Scholars After Ibn al-Humam

They also wrote commentaries on the statements he mentioned because of their
importance in this field. We will now examine this type of comment in detail.

- Ibn Nujaym al-Misri (d.970/1563) also mentioned and wrote some commentaries
about Ibn al-Humam’s phrases. Ibn Nujaym touched upon the subject of ralfig
generally and statements of Ibn al-Humam, particularly in his article on the sale of
waqgf properties. In order to understand the issue, we need to analyze the example
given by Ibn Nujaym. According to Ibn Nujaim, it is permissible to sell wagf

property with ghubn fahish in the form of istibdal.**® This hukm was obtained by

14 |bn Qutliibugha, al-Tashih wa al-Tarjih ‘Ald Mukhtasar al-Qudiri, 123.

115 al-Bani, ‘Umdah al-tahqig fi al-taglid wa al-talfig, 206-207.

116 Zaynuddin bin Ibrahim bin Muhammad al-Misri Ibn Nujaym, al-Rasa il al-Zayniyyah f7 al-Mazhab
al-Hanafiyyah, 1st ed.,(Cairo: Dar al-Salam, 1999), 346.
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combining the jurisprudential views of two imams within the madhhab.'*” We are
going to analyze a little bit of this judgement that was reached based on talfig. It is
well known that according to Aba Yasuf, the sale of waqf property in the form of
istibdal is permissible. But Aba Yusuf clearly states that although wafq property can
be sold in the form of istibdal, wafq property cannot be sold with ghubn fahish.*'8
Because the mutawallr is a wakil in this case, and the wakil does not have the right to
sell wafq property with ghubn fahish. Similarly, according to Abt Hanifa, a wakil
has the right to sell the muwalkil’s property with ghubn fahish.**® But according to
him, wagf property cannot be sold in the form of istibdal. Therefore, according to
neither imam, it is not permissible to sell waqgf property with ghubn fahish in the
form of istibdal. Perhaps Abt Ytsuf clearly mentions the invalidity of this contract.
Ibn Nujaym, combining the jurisprudential views of Aba Hanifa and Aba Yasuf, to

prove the permissibility of this contract based on talfig, says:
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The validity of the istibdal can be taken from Aba Yasuf’s opinion, and the validity of the sale
with ghubn fahish from Abt Hanifa’s opinion based on the validity of the talfig combining two
opinions in the judgment

After that, in order to prove that intra-madhhab talfig is a valid type of istidlal, he

refers to the phrases mentioned in Ibn al-Humam’s Tahrir and says:
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What was mentioned at the end of Ibn al-Humam’s Tahrir regarding the prohibition of zalfiq
was attributed to some of the latercome scholars, and this is not the (approach of our) madhhab.

At this point, Ibn Nujaym’s approach to Ibn al-Humam’s phrases differs from other
scholars in the following points. Firstly, Ibn Nujaym mentions phrases of Ibn al-

Humam as proof of the permissibility of falfiq within the madhhab, and he wants to

117 Ergin, Hanefi Mezhebinde Yeni Bir Istidlal Yontemi: Mezheb I¢i Telfik, Journal of Islamic
Review, 681.

118 > Abul-Mahasin Fakhruddin Hasan bin Mansiir bin Mahmud al-Farghani Qadikhan, Fatawa
Qadikhan, 1st ed., (Beirut: Dar al-Kutub al-‘1lmiyyah, 2009), 3:184.

119 Qadikhan, Fatawa Qadikhan, 3:184.

120 |bn Nujaym, al-Rasa il al-Zayniyyah fi al-Mazhab al-Hanafiyyah, 346.

121 |bn Nujaym, al-Rasa il al-Zayniyyah f7 al-Mazhab al-Hanafiyyah, 347.
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say that the Hanafi madhhab’s rajih view is permissibility of falfig. Secondly, he also
attributes the permissibility of talfig to Ibn al-Humam refusing Qarafi’s statement.

- Another scholar who commented Tahrir is *Amir Pashah (d.970/1565). In his book
Taysir al-Tahrir, he specifically mentions the issue of talfig. Interestingly, Ibn Amir
al-Hajj, who was the first commentator of Tahrir, did not mention clearly the word
“talfig” in his book'?2. Nevertheless, *’Amir Pashah clearly said that the phrases
mentioned by lbn al-Humam were about talfig.*?®> While talking about talfig, he
touches upon very important points of the matter. It is known that Ibn al-Humam
mentions the following phrase when talking about tatabbu ‘ al-rukhos and talfig: -3
i L ade wiyy Y ob sl ”Amir Pashah emphasises the note («=ie; W) mentioned.
According to him, when a shafi 7 person acts, he automatically contradicts some or
all thoughts expressed by Abta Hanifa about that action. Even though this mugallid
“completely” contradicts Imam Abt Hanifa by following Imam Shafi‘1, Aba Hanifa
does not consider his action invalid. Similarly, Imam Shafi‘T does not consider the
action of a mugallid who “completely” contradicts himself by following Imam Aba
Hanifa invalid. For example, according to Imam Abt Hanifa, if a shafi 7 person
marries a woman without mahr, the marriage is not invalid. Similarly, Imam Shafi‘1
did not say that if a mugallid from the Hanafi madhhab marries without a walz, the
marriage is invalid. Although a mugallid who follows one madhhab contradicts other
madhhabs “completely,” the imams of other madhhabs do not consider the action of
this mugallid invalid.'** So why is the act of a mugallid who combines the views of
two madhhabs on an issue based on talfig considered invalid? After all, he
contradicts the Imams of other madhhabs, not “completely” but “partially”, not more
than.’?® For example, the Imams of other madhhabs do not invalidate the mugallid’s
act if a mugallid “completely” contradicts them by following Abia Hanifa. So how
can they invalidate the action of the mugallid who “partly” followed Abt Hanifa and
“partly” followed Shafi‘1? In fact, ’Amir Pashah’s argument is significant. Therefore,
it is also worth answering this criticism. It should be noted that Ibn al-Humam has

used the word?® yamna ‘anihi (4= - prohibite) and not the word yubtilanihi (4>ax

122 |bn Amir al-Hajj, al-Taqgrir wa al-Tahbir, 3:448.
123> Amir Pashah, Taysir al-Tahrir, 4:255.

124> Amir Pashah, Taysir al-Tahrir, 4:254.

125> Amir Pashah, Taysir al-Tahrir, 4:255.

126 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.
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- invalidate). Therefore, three important points should not be forgotten. Firstly, it
would not be correct to say that the word (4il=is;) only means “invalidation”. Because
sometimes the scholars prohobite following hukm even though it is possible to follow
it.?” Therefore, hukm can be “valid”, yet its implementation can be “prohibited”.
Secondly, mulaffiq “partly” follows both madhhabs and “partly” does not follow
them. According to 'Amir Pashah, the fact that the act of a mugallid who
“completely” contradicts an imam is not invalid means that the act of a mugallid who
“partially” contradicts the same imam is not invalid.'?® However, there is no
statement by any imam that the act of a muqallid who partially does not follow and
partially follows him is valid. Based on this, it can be said that evidence is needed to
prove what *Amir Pashah claims. Thirdly, ’Amir Pashah says that the subject of the
verb yamna ‘anihi (<) is “two mujtahids.”*?® However, this claim is disputed on
two sides. The first objection is that zalfig did not appear during the time of the
mutlaq mujtahids. This means that any mujtahid opinion on action based on talfig
cannot be mentioned. Based on this argument, it can be said that they are not able to
prohibit an act that is performed based on talfiq. Therefore, it is not correct to say
that the meaning of the verb yamna ‘anihi (+=s) is two mujtahids, but it is correct to
say two madhhabs. Ibn Amir al-Hajj explicitly mentioned this meaning in his book,
saying that the word yamna ‘anihi (=) means two madhhabs®*°.

- The scholar who explained his approach to Ibn al-Humam’s statements about talfig,
in other words, commented on it, is Ibn Mulla Farriikh al-Makki (d.1061/1651). He
discusses the views that talfig is not permissible and rejects them one by one!3. He
summarised his views on talfig and ijtihad in his book al-Qawl al-Sadid fr badi
masail al-ijtihad wa al-taglid. He explains the occurrence of ralfig and its

permissibility and says:
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27 |bn al-Humam, Fath al-Qadir Ii al- ‘djiz al-Faqir, 7:238-239.

128 ° Amir Pashah, Taysir al-Tahrir, 4:255.

129> Amir Pashah, Taysir al-Tahrir, 4:254.

130 |bn Amir al-Hajj, al-Tagrir wa al-Tahbir, 3:447-448.

131 Muhammad ‘Abdul‘azim, Ibn Mulla Farriikh al-Makki, al-Qawl al-Sadid fi badi masdil al-ijtihad
wa al-taglid, 1sted., (Kuweit: Dar al-Da‘wah, 1988), 79-90.

132 |bn Mulla Farrtikh al-Makksi, al-Qawl al-Sadid fi badi masail al-ijtihad wa al-taqlid, 84-86.
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It has been widely recognized by the scholars of the time that it is not permissible to prohibit
the practice of talfig in imitation, for example, in some acts of taharah and salah, or one or
both of them, according to the madhhab of an imam and in some other acts of worship
according to the madhhab of another imam. | have not found any proof that this is prohibited,
but the Muhaqqiq (Ibn al-Humam) has indicated that it is not prohibited in Tahrir and he has
not been mentioned what prohobite (zalfig). He has quoted the prohibition of talfiqg from some
latercomers. The commentator of Tahrir, Ibn Amir Hajj, said: Who mentioned this prohibition
is al-Qarafi, may Allah have mercy on him. | said: Al-QarafT is one of the best Maliki jurists,
and it is not compulsory to accept his opinion.
He says that the statements mentioned by Ibn al-Humam indicate the permissibility
of talfig. Ton Mulla Farrikh al-Makki tried to prove that zalfiq is permissible in the
Hanafi madhhab in terms of usiil and commented on the phrases of Ibn al-Humam.**?
Then, pointing out that his claim is also in reality, he begins to mention the far 7
hukm given on the basis of ralfiq. According to him, scholars of the Hanafi madhhab
used ralfiq as a type of legal reasoning in several places. For example, al-Fatawa al-
Bazzaziyyah cites some hukm based on falfig, such as the farwa on making a mistake
in recitation of the prayer’*, followed by Ibn Nujaim’s farwa on the sale of wagqf
property.**® Ibn Mulla Farriikh al-Makki emphasizes several important points in his
treatise. First, until then, no scholar of the Hanafi madhhab had discussed the areas of
talfig. He is the first in the Hanafi madhhab to separate two important areas of talfig
and mention them separately.**® Secondly, he is the first Hanafi scholar to assert the
permissibility of talfig in both ijtihad and taglid.’*” Nevertheless, his views are
criticized on several grounds. First, he uses the ambiguous statements of Ibn al-
Humam to methodically prove the permissibility of zalfig in the Hanafi madhhab.
However, he does not analyse his statements in depth. It was mentioned above that
Ion Amir Hajj implicitly mentioned!® the conditions for talfig in his book. However,
he uses Ibn Amir Hajj’s statements to support his approach and ignores his phrases
about talfig. In addition, he gives several examples to prove the permissibility of
talfiqg but does not really address whether the examples he gives are accepted as
reliable farwa in the Hanafi madhhab. Furthermore, Tbn Mulla Farrakh al-Makki
ascribed the occurrence of talfig by Abi Yiasuf t00.1* The issue of the attribution of

talfig to mujtahids will be the subject of a separate discussion. In short, his claims are

133 |bn Mulla Farriikh al-Makki, al-Qawl al-Sadid i badi masail al-ijtihad wa al-taglid, 84.

134 |bn Mulla Farrtikh al-Makksi, al-Qawl al-Sadid fi badi masail al-ijtihad wa al-taqlid, 87.

135 |bn Nujaym, al-Rasa’il al-Zayniyyah fi al-Mazhab al-Hanafiyyah, 347, Ibn Mulla Farrikh al-
Makki, al-Qawl al-Sadid f7 badi masail al-ijtihad wa al-taqlid, 88.

136 |bn Mulla Farrtikh al-Makksi, al-Qawl al-Sadid fi badi masail al-ijtihad wa al-taqlid, 94.

137 |bn Mulla Farrtikh al-Makksi, al-Qawl al-Sadid fi badi masail al-ijtihad wa al-taqlid, 94.

138 |bn Amir al-Hajj, al-Taqgrir wa al-Tahbir, 3:448.
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open to criticism on several fronts. For this reason, he cannot fully present Ibn al-

Humam'’s position on talfig.

- The next scholar who commented Ibn al-Humam’s ambiguous phrases mentioned
in Tahrir is Hasan bin ‘Ammar bin ‘Ali al-Shurunbulali (d.1069/1659). His article
al-‘lgd al-Farid libayan al-Rajih min al-khilaf fi jawaz al-taqlid is one of the most
significant articles in usal al-figh generally, and in the topic of ijtihad particularly.

One of the most important questions raised by al-Shurunbulali in his treatise is
whether taqlid ba ‘d al-a‘mal is possible or not. As mentioned above, Ibn al- Humam
mentioned that taglid ba ‘d al-a ‘mal is not permissible (4 Jec (s 148 28 Lo 2l a5 Y
leil) 140 al-Shurunbulali tries to prove that Ibn al-Humam’s sayings should not be
taken in an absolute sense by using several arguments in the introduction to the
treatise. According to him, Ibn al-Humam’s statements regarding the
impermissibility of taglid ba ‘d al-a ‘mal implies two different possibilities.!**

According to the first possibility, the purpose of Ibn al-Humam in these expressions
is not the absolute impermissibility of taqlid ba‘d al-a‘'mal, but only its
impermissibility in a specific matter.1#2 According to this possibility, if a Muslim
completes an action according to a particular madhhab, it is forbidden to follow
another madhhab in this very matter. But it is not forbidden to follow another
madhhab in other matters or when the same matter arises again.!** For example, if a
Muslim wants to sell his house, his neighbor can demand him to sell the house to
himself by using the right of shuf ‘ah according to the Hanafi madhhab. If this person
sells a house to his neighbor through the right of shuf*ah, according to the Hanafi
madhhab, after the sale is completed, he cannot break the contract agreed by them in
order to take back the yard according to the Shafi‘T madhhab!** (in the Shafi‘i
madhhab, the neighbor cannot use the right of siuf“ah). Thus, the aim of Ibn al-

Humam is that it is only after the completion of a particular action based on a

140 |bn al-Humam, al-Tahrir fr Usal al-figh, 551.

141 Hasan bin ‘Ammar bin ‘Alf al-Shurunbulali, Majmi * Rasa’il al-Shurunbulali, 2nd ed., (Istanbul:
Dar al-Lubab, 2021), 1:219.

142 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:216.

143 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:220.

144 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:221.
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particular madhhab that it is forbidden to follow a different madhhab in a very

particular action.

According to the second possibility, Ibn al-Humam’s statement about the
impermissibility of taqlid ba‘d al-a‘mal was said about talfig.'*> In other words,
taqlid ba ‘d al-a ‘mal is permissible only if it does not lead to the occurrence of ralfig.
al-Shurunbulali gives the following definition of talfig: remaining a sign of the

previous action that leads to what neither of the two imams says (true):
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Remaining a part of the previous act leads to what neither of the two Imams say (valid).

According to this definition, if a Muslim performs ablution according to the Shafi‘i
school and mops up only one part of his head, and if after performing ablution he
touches a dog considering its purity according to the Maliki school and then prays
without renewing his ablution, this action is considered talfig obviously.*” This form
of is considered impermissible. Therefore, the meaning intended by Ibn al-Humam is
that taqlid ba ‘d al-a ‘mal is permissible only if it does not lead to zalfiq. Based on this
analysis, it can be said that Ibn al-Humam did not say that ralfig is permissible, but
he indicated that talfig is impermissible. The second important issue that al-
Shurunbulali highlights in his treatise is the true meaning of Ibn al-Humam’s
statements on tatabbu‘ al-rukhos*®, and the issue that no type of talfig is
permissible.*® As stated earlier, Ibn al-Humam stated in several places that tatabbu ‘
al-rukhos is permissible and that there is no ‘agli or naqli forbidding to follow
them.*® Firstly, al-Shurunbulali focuses on clarifying Ibn al-Humam’s words about
whom. According to him, ‘@ammi cannot be attributed to any madhhab because he is
incapable of distinguishing between madhhabs. The madhhab of his mufir is his
madhab, no matter to which mufti he asks a question.’>! Briefly, he is not talking

about an ‘ammt, but a person who knows the differences between the madhhabs and

145 al-Shurunbulali, Majmii  Rasa il al-Shurunbulali, 1:219.
146 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:219.
147 al-Shurunbulali, Majmii  Rasa il al-Shurunbulali, 1:218.
148 al-Shurunbulali, Majmii  Rasa il al-Shurunbulali, 1:235.
149 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:237.
150 |bn al-Humam, Fath al-Qadir Ii al- ‘djiz al-Fagir, 7:238-239.
151 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:226.
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who is familiar with figh. Therefore, it is always necessary to keep this important
point in mind when analyzing the sayings of Ibn al-Humam. Secondly, al-
Shurunbulali tries to clarify what kind of rukhos 1bn al-Humam wanted while he was
dealing with tatabbu‘ al-rukhos.*®? It is known that Ibn Amir al-Hajj and Amir
Pashah, commenting on Ibn al-Humam’s Tahrir, discussed a little about the type of
rukhos. Al-Shurunbulali, trying to study this topic in detail, says that the type of
rukhos mentioned by Ibn al-Humam may include two different possibilities.
According to the first possibility, he wanted to say that tatabbu ‘ rukhos, which does
not contradict nass, ijma“, or giyas is permissible despite its contradicting with other

madhhabs.'®® Al-Shurunbulali mentions that Ibn al-Humam wanted to say this.

According to the second possibility, 1bn al-Humam meant rukhos only on ijtihadi
issues’™ that do not conflict with those listed above. At this point, al-Shurunbulalt
also responds to this possible objection. According to this objection®®®, if it is said
that Ibn al-Humam meant rukhos only in ijtihadr issues matters, then the actions of
the followers of one madhhab become invalid according to another madhhab in
opposing hukms? But the scholars of any madhhab do not consider the actions of
people from other madhhabs to be invalid! According to al-Shurunbulali, the actions
of followers of one madhhab in opposing hukms are invalid according to another
madhhab.*® For example, the presence of shahid in a marriage is a requirement
according to the Hanafi madhhab, just as the presence of wali is a requirement in a
marriage according to the Maliki school. So, although the scholars of the Hanafi
madhhab do not openly say that if a person in the Shafi‘t madhhab enters into a
marriage without shahid, his marriage is not valid, in reality, his marriage is not a
marriage according to the Hanafi madhhab. It is also necessary to mention that if
someone looks carefully, he can see that every madhhab openly mentions the above
invalidity. Every madhhab says: “Our madhhab is right, but it may be wrong” ( U s#3
Uaall Jaing oS35 3a). Accordingly, not because other madhhabs say they are right, but
because they are likely to be right in the presence of Allah, each school of thought

does not judge actions performed according to another madhhab to be invalid.

152 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.
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Thirdly, al-Shurunbulali addresses the question of how the rukhos are to be
implemented in reality.’>” Here he is forced to analyse the issue of talfig separately.

In order to explain the occurrence of tatabbu * rukhos, he says:
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We found in the words of Ibn al-Humam that it is permissible for an imitator to follow someone
other than the one he first imitated and that it is permissible for him to follow the rukhos of the
madhhabs without any legal prohibition. We say: Indeed, these rukhos are (permitted to follow)
in independent cases, not the parts of one case. If it were permissible ralfig, the conditions for
validity would not have been required, and the cases in which the conditions were not fulfilled
would not have been invalidated.

It is clear from this that it is not permissible to combine and follow (talfig) the

conflicting views of madhhabs in one particular issue. To prove this, he says:
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Partials (independent cases) are conditional on their requirements by the one who formed them,
negated by their (requirements) negation, and exist by their (requirements) existence, so there is
nothing in the case of talfiq

As long as it is not permissible to combine two opposing views on an issue, it is also
not permissible to combine different views in a way that contradicts ijma‘, as Amir
Hajj mentioned.'®® But Ibn Amir al-Hajj did not call this compilation talfig, unlike al-
Shurunbulali. He tries to prove that the example mentioned by Ibn Amir al-Hajj is
talfig*>® and therefore not permissible. al-Shurunbulali, concluding on the subject of

talfig, says:
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It is clear from what we have mentioned that a person does not have to adhere to a particular
madhhab and that he may act contrary to his madhhab if he imitates someone other than his
Imam and fulfills all the conditions thereof. And acts on two conflicting matters in two cases in
which one is not related to the other

It is clear from this that according to al-Shurunbulali, only talfig in the form of

murd ‘at al-khilaf'is permissible, but in fact, it is not real zalfiq.

157 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:235.
18 |bn Amir al-Hajj, al-Taqgrir wa al-Tahbir, 3:448.
159 al-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:240.
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Ibrahim bin Husayn bin Ahmad al-Makki Pirizadah (d.1099/1688) is another jurist
who commented on Ibn al-Humam’s ambiguous expressions. Pirizadah analyzed the
issue of talfiq in his article.160 In this treatise, the author thoroughly analyses the
issue of intra-madhhab talfiq but does not dwell on the issue of talfiq between
madhhabs. Indeed, this treatise has several unique features. We should mention its
special features here. One of these features is that the author refutes the works
written before him on the permissibility of talfiq. For example, he demolishes all the
arguments of Ibn Mulla Farrukh al-Makki for the permissibility of talfig.161 He
points out that the evidence presented by some ustli scholars for the permissibility of
talfiq is very weak and that those usili scholars did not address far‘iyy issues
presented in the books of Hanafi madhhab. Furthermore, he attempts to correct by
commenting on points that previous authors have misjudged. For example, by
summarising the views of Aba Hanifa and Aba Yasuf, he openly criticizes Ibn
Nujaym regarding selling waqf property based on talfiq162, but does not openly
mention him by name. Pirizadah takes a deeper approach to this issue, focusing on
the need to analyze Qadikhan’s statements.163 According to him, it is not possible
to sell wagf property with ghubn fahish. As mentioned above, according to Aba
Hanifa, wakil can sell the property of the muwakkil with ghubn fahish, but wakil
(mutawalli) cannot sell waqf property in the form of istibdal. Qadikhan did not say
that Abxa Hanifa would allow the sale of waqf property in the form of istibdal, but
rather that if Abt Hanifa would have allowed the sale of waqf property in the form of
istibdal, he would have automatically allowed the sale of waqf property.164
However, Abti Hanifa did not quote like this.165 As a result, it can be said that those
who have said that talfiq is permissible based on Qadikhan’s words have not properly
understood Qadikhan’s statements. Here it becomes clear that Pirizadah is obviously
indicating that talfiq is not used as a method of legal reasoning in the Hanafi

madhhab with this example historically.

160 |prahim bin Husayn bin Ahmad al-Makki Pirizadah, Majmiatu‘ Rasa’il Pirizadah, 1st ed.,
(Istanbul: Dar Bab al-‘Ilm, 2022), 76.
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-One of the other unique features of Pirizadah is that he brings with him a number of
narrations that indicate the inadmissibility of the use of talfig in far‘iyy issues in
books of Hanafi madhhab. Based on these narrations, Pirizadah tries to prove that
any form of talfig is not permissible.’®® Whoever says that intra-madhhab talfig is
impermissible is automatically forced to say that ralfig between madhhabs is also
impermissible. Although Pirizadah does not explicitly speak of ralfig in ijtihad
anywhere in his treatise, his approach requires that any form of talfig, according to

him, is impermissible.

Pirizadah also has an independent article about Ibn al-Humam’s ambiguous
phrases.'®’ It is called Sharhu Mas alati al-Talfiq al-Wagi ‘ati fi al-Tahrir. The author
opposes several views of Ibn al-Humam in this article. One of these views is the
intigal from one madhhab to another. According to Ibn al-Humam, to take place real
intigal, a person first must follow (taqlzd) a particular mujtahid and act based on the
statements of that mujtahid.'®® It is when he has followed a particular mujtahid, after
that he can change his madhhab. How can a person who has no connection with any
madhhab and does not follow any mujtahid be considered to have transferred to
another madhhab? In addition, a person does not imitate a mujtahid just by saying, “I
imitate such a mujtahid”. With such a statement, a person is only considered to have
promised to imitate but is not considered to have actually imitated.'®® Pirizadah states

that he disagrees with this view as follows:
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It is clear from this phrase that Pirizadah does not agree with Ibn al-Humam’s views
on the reality of intigal. According to him, if a person says, “I follow such a
madhhab,” even if he has not yet performed any act according to that madhhab, he
becomes a mugallid.1”* Another view of Ibn al-Humam criticised by Pirizadah is on

the issue of tatabbu ‘ a/-rukhos.'”? Pirizadah evaluates Ibn al-Humam’s statements on

166 Pirizadah, Majmiiatu‘ Rasa’il Pirizadah, 83.
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168 |bn al-Humam, Fath al-Qadir Ii al- ‘Ajiz al-Fagqir, 7:238.
169 |bn al-Humam, Fath al-Qadir Ii al- ‘Ajiz al-Fagir, 7:239.
170 pirizadah, Majmiatu * Rasa’il Pirizadah, 135-136.

111 pPirizadah, Majmiiatu * Rasa’il Pirizadah, 135-136.

172 pirizadah, Majmiiatu‘ Rasa il Pirizadah, 139.
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tatabbu * al-rukhos (= »é e 4ie ey V5 el pad ) &l 43 z_AL5) and points
out that Ibn al-Humam’s words are not acceptable according to Hanafi madhhab,
giving several examples.!”® However, unlike al-Shurunbulali, Pirizadah does not
analyze Ibn al-Humam’s statements in depth, but only superficially. For example,
Pirizadah ignores what kind of tatabbu‘ al-rukhos Ibn al-Humam intended and in

what form it is permissible to follow tatabbu ‘ al-rukhos.

Pirizadah’s third objection to Ibn al-Humam is reflected in the debate about the hukm
of following a certain madhhab. It is well known that according to Ibn al-Humam,
following a particular madhhab is not wajib li zatihi because it is not determined by
any nass, but following the scholars is wajib.1”* The proof of his claim is this verse:
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This view is the most common view among usili scholars. Pirizadah disagrees with

Ibn al-Humam on this matter and says following:
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I say: If this interpretation is the reason for the validity of this statement, it is not clear, because
the ordinary person is commanded to follow one of the scholars, not a particular one, and there
is no doubt that his selection is authorized by the command of the Shari‘ah, so when he selects
him, it is a selection of what is commanded in the nass in relation to him.
According to this example, if a Muslim swears an oath but then breaks his oath, he
will have to accept one of three punishments according to the verse.’’ If this person
chooses one of the three options and completes it, he cannot say after doing it, “I
wanted to choose the other punishment instead of this one.” For example, once he
has chosen kiswah and given it, then he cannot go back and change what he has
chosen. Just as a person chooses one of the options and cannot choose another, it
becomes wajib for a person to follow a madhhab after believing it to be true.
However, there are several problematic points in this giyas. One of them, in the verse

of Surah an-Nahl, hukm of asking the scholars was mentioned mutlag; it was not

173 Pirizadah, Majmiiatu * Rasa’il Pivizadah, 139.
174 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.
15 Al-Qur’an, 16:43.

176 pirizadah, Majmiiatu * Rasa’il Pivizadah, 138.
77 Al-Qur’an, 5:89.
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mentioned with mugayyad with any madhhab. However, in the verse of Surah al-
Maidah, Allah gave the right to choose one of the three things, and he emphasized
with (sf) that a person who chooses one of the three things cannot choose another.
Secondly, Ibn al-Humam does not say that taqlid ba‘d al- ‘amal is permissible rather
he says that a person cannot imitate another madhhab in the actions he performs
according to one madhhab'8, just like Pirizadah. In other words, according to lbn al-
Humam, it is permissible to follow different madhhabs in two independent matters
because Allah has not made it obligatory to follow any particular madhhab, just as it
is permissible for a person who breaks two oaths to choose a kiswah in one of them
and an it‘am in the other. It can be said that Ibn al-Humam is more right in his
approach from Pirizadah.

- Another scholar who is a commentator on phrases of Ibn al-Humam is ‘Abdulghani
al-Nabulst (d.1143/1731). al-Nabulst discussed the issue of talfig in the last part of
his treatise.}’® The author raises several important issues in this tract. The first of
these topics is the question of whether or not the adherence to a particular madhhab
is obligatory.* First, before getting into this issue, al-Nabulst divides the people into
two groups: mujtahids and mugallids.'® The author begins to talk about mugallids
after a brief discussion about mujtahids.’®? Therefore, we can say that the author
believes that talfig can only come from mugallids. According to al-Nabulsi, it is not
compulsory to follow a particular madhhab, but it is permissible for mugallid to
follow one of the four madhhabs, provided that they fulfill the conditions required by
that very madhhab.'® However, these expressions should not be taken in mutlag
sense, although the appearance of these expressions indicates, “every mugallid can
follow the madhhab which he wants”. In fact, in another part of the treatise, it is
possible to find out what al-Nabulst intention was from the above phrases.'®*
Therefore, when al-Nabulsi says mugallid, he means a person who has some
knowledge of madhhabs. Nevertheless, the difference between al-Nabulsi and other

usulr scholars in this matter is that according to him mugallid can follow another

178 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.

179 < Abdulghani bin *Isma‘il bin ‘Abdulghani al-Nabulst, Khulasatu al-Tahqiq fi Bayani Hukmi al-
Taqlid wa al-Talfig, 1st ed., (Cairo: Dar al-Thsan, 2020), 58.

180 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 58.

181 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 58.

182 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 58.

183 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 58-59.

184 al-Nabulsi, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 66.
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madhhab even if there is no real darzrah.'® We will deal with this issue separately.
The second important issue that al-Nabulst raises is the question of the conditions
that are imposed on a person of a particular madhhab in order to be allowed to follow
another madhhab.® In order to analyze this issue, al-Nabulst uses concepts of Ibn al-
Humam. According to Ibn al-Humam, the first condition for being allowed to follow
another madhhab is that the act performed based on taglid should not have taken
place, as lbn al-Humam said after the act is completed according to one madhhab.8’
The second condition is that it should not include anything that two madhhabs forbid.
Al-Nabulsi agrees with lbn al-Humam on these two requirements.’®® A third
condition is that there should be no tatabbu  al-rukhas. Mentioning this condition, al-

Nabulst says:
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The third: This condition is considered by Imam al-Nawawi (may Allah have mercy on him)

and others, but Ibn al-Humam did not consider it and did not take note of it.
However, 1bn al-Humam does not say what the real purpose of these expressions
was. Therefore, it can be concluded that Ibn al-Humam tatabbu‘ al-rukhos is
permissible according to al-Nabulst words, but not in an mutlaqg sense, as mentioned
above. The third important point that al-Nabulst focuses on is to give refutations to
the scholars who say that talfig is permissible.!®® Al-Nabulst is particularly critical of
Ibn Mulla Farrukh al-Makki and accuses him of a lack of understanding of lbn al-

Humam’s phrases as follows:
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See how this weak-minded person understood him to mean that he meant the validity of talfiq
when he said: The ‘@mmr takes in each issue with the opinion of a mujtahid, which is lighter
(for him). In fact, the intended meaning of the issue is the entire judgment and not part of it
because it is in contrast to the following specific madhhab. He has stated in his book Tahrir that
talfig is forbidden, so how can the indication oppose the obvious (meaning), assuming that it is
true.

185 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 67.

186 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 64.

187 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.

188 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 64.

189 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 65.

190 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 68-69.
191 al-Nabulsi, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 69.
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Like Pirizadah, he responds to each of Ibn Mulla Farrukh al-Makki’s arguments with
a counter-argument. One of the most important points to mention here is that al-
Nabulsi, while refuting the scholars who stated the permissibility of talfig refers to
the phrases of Ibn Nujaym and says that there are more than two possibilities about

192 One of them is that he wanted when he says (sl s JAT S adslas

his expressions
cndall sa 138 Gy ALl ans ) ol e Laild 3alil) aie (1a legll) that talfig within one
madhhab is not impermissible, contrary, 1bn al-Humam did not want to say about
impermissibility of ralfig within one madhhab, but only impermissibility of talfig
between madhhabs. It is clear from these phrases that, according to al-Nabulsi, the
phrases mentioned by Ibn Nujaym about Tahrir indicate the impermissibility of zalfiq
between madhhabs, not the impermissibility of intra-madhhab talfig.}%® That is why
we can say exactly that Ibn Nujaym stated permissibility of talfig. Here the classical
methodologists’ comments, opinions and approaches to Ibn al-Humam’s ambiguous
statements came to an end. There are other usa/z scholars within the Hanafi madhhab
who have spoken about falfig. However, we have not mentioned them because they

did not comment on Ibn al-Humam’s statements directly.

3.2.3. Modern Usgilr Scholars’ Comments and Interpretations

This section will focus on how contemporary usi/i scholars have interpreted Ibn al-
Humam’s statements. By contemporary scholars, | mean scholars of the 20th and

21st centuries.

One of the modern approaches to the issue of falfiq in general, and the ambiguous
statements of Ibn al-Humam in particular, was developed by Rashid Riza (d.
1354/1935). Riza continued to expand his scientific activities in Egypt and left a
number of scientific papers for the next generation to read. He dealt with the issue of
talfiq in several of his works. There are several points in which Riza’s approach to
the issue of ralfiq differs from that of other usi/i scholars. One such point is that,
according to him, the reason why usi/z scholars forbade talfiq is that talfig is a part of

taqlzd.!®* Interestingly, although Riza cites the invalidity of taqlid as a proof of the

192 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 71.

198 al-Nabulst, Khuldsatu al-Tahqiq fi Bayani Hukmi al-Taqlid wa al-Talfig, 71.

1% Muhammad Rashid Riza, Muhawarat al-Muslih wa al-Mugallid, 1st ed., (Minneapolis: Dar al-
Manar, 2007), 84.
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scholars’ consensus on invalidity of talfig, he says nothing about the type of this
taqlzd. However, usa/r scholars have been repeating for centuries that taqlzd of one of
the four madhhabs is wajib. So how can Riza attribute to the scholars the view that
the invalidity of taglzd is the cause of the invalidity of talfig? To prove that Riza tries
to prove the validity of taglid. It can be said that if he proves the validity of taglid,
the permissibility of ralfig also has been proven because of that talfig is the part of
taglid. Nevertheless, he refers to the books of kalam to prove the permissibility of
taqlzd.!® From the above, it is clear that Riza has been incorrect in his attribution of
the above-mentioned view to the usali scholars. This is because there are several
areas such as kalam, figh in which taglid is found. Riza answers the question in the
field of figh with the view of taglid in the field of kalam and gives evidence from
books written in the field of kalam.*®® Another point that distinguishes Riza from the
others is his view that the Hanafi madhhab consists of ralfig fully*®” and that lbn al-

Humam is the supporter of zalfig.'%® Riza describes this view as follows:
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It is surprising that Sahib al-Durr transmitted this statement, which was not said by any of the
imams of his madhhab, and how could they say it when the entire madhhab is falfig because it
is the madhhab of three imams. It is a sign that the imams did not say that talfiq is prohibited
because their mujtahid in the middle centuries, Kamal lbn al-Humam, attributed it to a
latecomer scholar in his (book) Tahrir.

It is clear from this that, according to Riza, the concept of talfiq is different for him
than for others. Riza understood talfig differently than anyone else. Proof of this is
that Riza did not mention a specific definition of talfig in any of his books. As long
as there is disagreement among scholars on the definition, it is natural that there will
be disagreement in hukm. Riza says that the Hanafi madhhab is formed entirely from
talfig®, while the scholars of the Hanafi madhhab say that talfig is prohibited. It can
be said that when scholars are talking about zalfig, they are talking about combining
several views of mujtahids in one issue, but Riza is criticized for not considering this

important point. It is clear from the above and the examples given by Riza in several

19 Riza, Muhawardt al-Muslih wa al-Mugallid, 84.
196 Riza, Muhawardt al-Muslih wa al-Mugallid, 84.
197 Riza, Muhawardt al-Muslih wa al-Mugallid, 85.
198 Riza, Muhawardt al-Muslih wa al-Mugallid, 85.
19 Riza, Muhawardt al-Muslih wa al-Mugallid, 84.
200 Riza, Muhawarat al-Muslih wa al-Mugallid, 85.
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places that he did not mean talfig between madhhabs when he said that talfig is
permissible, but he meant the permissibility of talfig within one madhhab.?! In
another work, he explains his views on talfiqg between madhhabs as follows:
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Is it permissible to imitate the four imams and others in beliefs, transactions, worship, and other
matters, such as ablution, washing, praying and others or not? Collecting fabricated sayings
from different madhhabs to imitate them is playing with religion and following desires.
However, those who follow the stronger evidence are neither a mulaffig nor a mugallid..
It is clear from this that Riza clearly mentioned the unvalidity of ralfig between
madhhabs in this place, although he tried to prove the permissibility of talfig in other
place.?®® Therefore, it is incorrect to attribute the view of the permissibility of talfig
to Riza in an absolute sense because he returned from this view.?** Some scholars
have even mentioned that Riza said that during the time of salaf, talfig was
performed involuntarily.?® However, Riza also mentioned that even at that time it
was a rule that zalfig should not be based on tatabbu ‘ al-rukhos and should not be in
contradiction with the nass.?% Therefore, it can be said that Riza was suggesting that
if talfig is performed by the ‘@mmi person, it could be involuntary, not in the absolute

Sense.

Muhammad Tagi Uthmant is one of the contemporary scholars who has methodically
analyzed Ibn al-Humam’s view on talfiq and has discussed the issue of talfig. In his
book on the problems of ifta, he discusses hukm of talfig. It is clear from the debate
that the attribution of the permissibility of talfig to Ibn al-Humam is not correct.?%” In
this debate, Muhammad Taqi Uthmani focuses on a number of important points. One
of them is that Ibn al-Humam said a number of conditions are necessary for tatabbu ‘

al-rukhos to be permissible, according to some latercome scholars. According to

201 Riza, Muhawarat al-Muslih wa al-Mugallid, 85-86.

202 Muhammad Rashid Riza, Fatawa al-Imam Muhammad Rashid Riza, 1st ed., (Cairo: Dar al-Kitab
al-Jadid, 2005), 5:2141.

203 Riza, Fatawd al-Imam Muhammad Rashid Rizd, 4:1534.

204 Ozgiir Kavak, Resid Riza’'min Fikih Diisiincesi Cercevesindeki Goriigleri, (Master thesis,Marmara
University,2009), 255.

205 Kavak, Resid Riza 'min Fikih Diisiincesi Cercevesindeki Goriisleri, 255-256.
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27 Muhammad Taqi ‘Uthmani, Usil al-Ifté wa Adabuhu, 1st ed., (Karachi: Quranic Studies
Publishers, 2011), 209-210.
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Taqi Uthmani, the fact that latercome scholars first discussed talfiq does not mean
that mutagaddim scholars did not discuss the issue at all. It is possible that the
mutagaddim scholars also argued about this issue, but these arguments did not reach
us, or we did not fully investigate all the sources ourselves.?®® Therefore, these
statements of Ibn al-Humam alone do not indicate the permissibility of ralfig, even
according to Ibn al-Humam. Moreover, proving that the mutagaddim scholars did not
transmit the prohibition of falfiq is considered very weak evidence. For in the same
way that the impermissibility of ralfig was not transmitted by them, they did not
transmit the permissibility of ralfig either. Therefore, since there are no clear
narrations from the mutagaddim scholars about the permissibility and
impermissibility of ralfig, it is necessary to refer to other evidence in this case.
The second important point stressed by the Tagi Uthmani, who claimed the
impermissibility of talfig, is that although there is disagreement among scholars on
the issue of the impermissibility of talfig, all scholars of the madhhab agree on the
impermissibility of bad results arising from talfig.?*® In other words, what is talfig
commonly used for? According to him, alfig is usually used for benefiting rukhos of
madhhabs.?*® Since every madhhab has its own method of legal reasoning, there is no
need for talfig in any madhhab to make a new decision on contemporary issues. So
why should talfig, which is usually based on bad intentions, be permissible? After
all, it is proved by the nass that ittiba  a/-hawa is not permissible.?!! When scholars
like Ibn al-Humam are credited with the permissibility of talfig , people of our time
begin to play with religion and shariah as they please, saying that ralfig is
permissible. From the words of Taqi Uthmani, it can be concluded that that which
serves as a means for the implementation of haram is forbidden, so that the haram is

not performed.

Thus, we have considered several methodological scholars’ comments, opinions, and
approaches to Ibn al-Humam’s ambiguous statements about falfig. In the next
section, starting with Ibn al-Humam’s statements, we will discuss the problematic

points in the commentaries on these statements and try to solve these problems.

208 “Uthmani, Usil al-Ifta wa Adabuhu, 210.
209 “Uthmani, Usil al-Ifta wa Adabuhu, 213.
210 “Uthmani, Usil al-Ifta wa Adabuhu, 213.
211 “Uthmani, Usil al-Ifta wa Adabuhu, 213.
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3.3. Problematic Points of Traditional and Modern Usalr Interpretations

3.3.1. Uncertainty About the Type of Talfig in Ibn al-Humam’s Statements

Many scholars who discussed the ambiguous statements of Ibn al-Humam attributed
to him the view of the permissibility of talfig?*?, but they did not specify the type of
this talfig. This has led to a growing number of modern scholars who argue for the
absolute permissibility of falfig based on the ambiguous statements made by Ibn al-
Humam. It is known that talfig is divided into several types, such as talfig in ijtihad,
talfig in taglid, and talfig in fatwa. Therefore, it should be the main task of every
researcher to determine which type of zalfig Ibn al-Humam is talking about. 1bn al-
Humam clearly stated his views on the issue of talfig in ijtihad and mentioned that it
is not permissible.?!3 Therefore, there is no ambiguity in his statements on the issue
of talfig in ijtihad; in fact, they are very clear. Some classical methodologists have
ignored even this problematic point. For example, the sayings of 1bn Nujaym clearly
indicate that he mentioned that the sayings of Ibn al-Humam cannot be proof of the
unacceptability of talfig within madhhab, and he believed that the unacceptability of
talfiq is not the view of Ibn al-Humam and the Hanafi madhhab, but the view of
another madhhab.?** In fact, although lbn al-Humam’s statements are about talfig
between madhhabs, Ibn Nujaym said that these statements do not mean that intra-
madhhab talfig is not permissible. Moreover, 1bn al-Humam never said that talfig is
permissible in ijtihad. Rather, he prohibited it clearly. Mulla Farrikh al-Makki, after
him al-Shurunbulali, were the first among the classical methodologists to clearly
state what kind of talfig his ambiguous expressions are.?'®> As a result, the statements
of Ibn al-Humam only indicate the permissibility or impermissibility of talfig in

taglid, there is no mention of other types of falfiq in these statements.

3.3.2. The Lack of Complex Analysis of Ibn Al-Humam’s Statements

The lack of a complex analysis of Ibn al-Humam’s statements is also one of the

problems that have been the cause of various disagreements among usz/i scholars. It

212 Demir, Islam hukukunda taklid ve telfik, 90.

213 |bn al-Humam, al-Tahrir f7 Usal al-figh, 409-410.

214 |bn Nujaym, al-Rasa il al-Zayniyyah fi al-Mazhab al-Hanafiyyah, 347.

215 |bn Mulla Farrtikh al-Makki, al-Qawl al-Sadid 7 badi masadil al-ijtihad wa al-taqlid, 94.
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is known that when studying a scholar’s approach to a certain issue, it is necessary to
look at this and related issues comprehensively. Sometimes scholars express hukm of
a matter in an absolute sense in one place, and in another place, they limit this
absoluteness with certain criteria. Therefore, in studying Ibn al-Humam’s approach
to the issue of talfig, it is necessary to use this method. This means that as long as
there is uncertainty in Ibn al-Humam’s ambiguous expressions in the book of Tahrir,
it is necessary to first refer to other books of Ibn al-Humam to interpret these
expressions. It cannot be said that it is permissible to interpret based on the apparent
meaning of what he says in a particular sense. Here, it is evident that Mulla Farriikh
al-Makki says that ralfig is permissible in the Hanafi madhhab based on the apparent
meaning of the phrases in Fath al-Qadir and that these phrases of Ibn al-Humam are
indications of the permissibility of talfig.?'® Therefore, the issue of talfig will become
even clearer if we turn to other phrases of Ibn al-Humam related to this issue. For

example, in Fath al-Qadir, Ibn al-Humam says:
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He follows Abt Hanifa’s opinion in cases he faces. If they mean this obligation, there is no
evidence that it is obligatory to follow the particular mujtahid by obligating himself to do so by
word or intention. Rather, the evidence requires acting on the sayings of the mujtahid in what
he needs, as Allah says: Ask the people of remembrance if you do not know’ [al-Nahl: 43], and
asking is only achieved when asking for the ruling on the particular case, and then if he has
established the opinion of the mujtahid, he must act on it, and it is likely that such obligations
are from them to stop people from following rukhos, otherwise the ordinary person in every
matter would take the opinion of a mujtahid whose words are lighter for him to act on them. 1
don’t know what prohibits this from nagl or ‘agl.

This word of his (sl &alall iSa il 2ic) clearly indicates that it is possible to use
the rukhos of another madhhab in any independent, unrelated case. The phrase ( 2us
4 alee e ay agiaal J48 exie &l 1)) has very important meaning here. This is
because talfig is a situation in which in one case the mulaffig will partly follow some
of the jurisprudential views of a mujtahid and partly will not follow. This is a clear
indication that according to Ibn al-Humam, a person who wants to follow a different
madhhab in a particular matter is following that madhhab in its entirety and not just

partly. Moreover, Ibn al-Humam says in another place in Fath al-Qadir:

216 |bn Mulla Farriikh al-Makksi, al-Qawl al-Sadid i badi masdil al-ijtihad wa al-taglid, 84-86.
217 |bn al-Humam, Fath al-Qadir Ii al- ‘djiz al-Faqir, 7:238-239.
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It is said: A person who converts from one madhhab to another madhhab with ijtihad and proof
is a sinner and is subject to punishment, so without ijtihad and proof it is more appropriate.
Ijtihad must be understood in the sense of taharrz and deciding the heart because an uneducated
person does not have ijtihad. Otherwise, saying, | have imitated Aba Hanifa in what he has
issued an opinion on, for example, and | am committed to following him in general, even
though he does not know the specifics of the matter, is not the real meaning of taqglid, but rather
the real meaning of suspending taglid or promising to do so
It is clear from these statements that Ibn al-Humam does not support intigal from one
madhhab to another. On the contrary, he thinks it’s right to follow a particular
madhhab. In short, if we put together his opinions mentioned elsewhere, it becomes
clear that, firstly, Ibn al-Humam is a supporter of following a particular madhhab.
Secondly, a follower of a particular madhhab can use rukhos of other madhhabs in a
way that does not contradict his madhhab.?® Finally, to use these rukhos, it is
necessary to adhere fully to another madhhab in a particular case. In talfig, none of
the three attributes mentioned above can be found. As a result, the permissibility of

talfiq cannot be attributed to Ibn al-Humam.

3.3.3. The Addressee of Ibn al-Humam’s Statements

Another problematic point regarding this issue is that the addressee of lbn al-
Humam’s statements is not considered. It is well known that every sentence has its
addressee. Understanding the meaning of the phrases relies heavily on knowing the
intended audience. Ibn al-Humam’s statements also have no exception. If we analyse
them in-depth, we can say to whom they are addressed. In the Hanafi madhhab, as in
other madhhabs, when a questioner asks a muftz a question, the mufti must answer
according to the madhhab of the questioner.??° The fatwa of a mufti who has issued a
fatwa based on other madhhabs by the desires of the questioner is considered invalid.
It is compulsory for the questioner to ask a mufti who knows the hukm of a certain
issue because he does not know this hukm. If the questioner, who follows a certain

madhhab, does not even know hukms the issues he needs, how can he know the

218 |bn al-Humam, Fath al-Qadir Ii al- ‘djiz al-Faqir, 7:238.
219 al-Shurunbulali, Majmii  Rasa il al-Shurunbulali, 1:235.
220 Muhammad °Amin bin ‘Umar Ibn ‘Abidin, Sharhu ‘Uqidi Rasm al-Mufti, 181.
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rukhos of other madhhabs? In a way, he becomes a scholar if he knows rukhos of all

other madhhabs. Based on this, these expressions:

G aal) a1 anle adY) ellig o a3 (o= 5 e Ae iy W5 il s gLl Sl 4ke 7 AT
2lad 3l dee (Kol 0l

The permissibility of following the rukhos of the madhhabs is derived from it, and no legal
restriction prevents it. A person may take the path that is easiest for him if he has a way to do
so by not following another one

can shed light on who Ibn al-Humam is referring to. These expressions require that
the person Ibn al-Humam is referring to should know the rukhos of other madhhabs
in addition to the rukhos of his own madhhab. Such people are certainly not
considered ordinary people. The following expressions in Fath al-Qadir support this

meaning:

Ber 9 0 2 Vs ol o s dlgind S el o iy 1 0l s leialy AT e ) e e Jiia)
L2223 gha) Al qabd\ oY sl HSAJJ Lg);ﬂ\ sz AgiaY)

A person, who converts from one madhhab to another madhhab with ijtihad and proof, is a
sinner and is subject to punishment, so without ijtihad and proof it is more appropriate. ljtihad
must be understood in the sense of taharrz and deciding the heart because an uneducated person
does not have ijtihad.

Therefore, it can be said that the addressee of Ibn al-Humam’s expressions is not an
ordinary people but a scholar. It is appropriate to mention this important point —
which it is permissible for a scholar to act according to another madhhab.??® In
necessary cases, a scholar can use rukhos of other madhhabs based on the conditions
that his own madhhab has set for following other madhhabs.??* In short, when we say
that Ibn al-Humam supported the permissibility of tatabbu ‘ al-rukhos, we should also
say that Ibn al-Humam knows that it is inconceivable for scholars to follow the
rukhos of other madhhabs on the basis of their desires and he wanted to limit this

permissibility with exceptional situations.

221 |bn al-Humam, al-Tahrir fr Usal al-figh, 552.

222 |bn al-Humam, Fath al-Qadir Ii al- ‘djiz al-Faqir, 7:238.
223 |bn ‘Abidin, Sharhu ‘Uqiidi Rasm al-Muftr, 181.

224 gl-Shurunbulali, Majmii * Rasa il al-Shurunbulali, 1:235.
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3.3.4. Validity of Farwas Issued Based on Talfig in the Hanafi Madhhab

The question of the validity of fatwas issued based on falfig in the Hanafi madhhab
is also one of the problematic points related to this topic. Many methodical scholars
have cited these fatwas as proof of the permissibility of zalfiq. Of course, a deeper
analysis of this point will shed light on the question of whether talfig is actually
permissible or not. Pirizada is one of the best methodological scholars to have
debated this issue. It is a well-known fact that a particular fatwa in the books of
fatwas does not always mean the approach of a particular madhhab on a particular
Issue. Sometimes, one fatwa is considered valid at the time it is issued, but its
validity expires over time for various reasons?? or because they were issued against
the madhhab, some fatwas are considered invalid from the beginning. Nevertheless,
even famous scholars sometimes make such mistakes. As a result, there are cases
where some later scholars use invalid fatwas as evidence for some issues. It can be
said that the fatwas on the permissibility of talfig in the Hanafi madhhab are among
such fatwas. For example, in the Hanafi madhhab, Tarasisi is the first scholar to
issue a fatwa based on talfig. However, Tarastis1 was one of the most famous
scholars of the Hanafi madhhab, the jurists who came after him considered his fatwa
invalid.??® In another example, although lbn Nujaym openly supported the issuance
of a fatwa based on talfig, prominent scholars accepted his view as a contrary
approach to the Hanafi madhhab. Even Ibn Nujaym, no matter how great a scholar he
is, was severely criticized for his opinion that it is possible to issue a fatwa based on
talfig.??” This means that none of the fatwas issued based on talfig can testify to the
permissibility of talfig in the Hanafi madhhab. Consequently, it became clear that the
fatwas cited as evidence for the permissibility of falfiq are accepted as invalid fatwas
in Hanafi madhhab and do not represent the Hanafi madhhab’s approach to the issue
of talfig.

225 |bn ‘Abidin, Sharhu ‘Uqiidi Rasm al-Mufti, 166.

226 Qasim bin Qutliibugha, Mijabat al-Ahkam wa Wagqi ‘at al-Ayyam, 246. Ergin, Hanefi Mezhebinde
Yeni Bir Istidlal Yéntemi: Mezheb I¢i Telfik, Journal of Islamic Review, 680.

227 Pirizadah, Majmiiatu‘ Rasa’il Pirizadah, 78.
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3.3.5. The Attribution of Talfig to Abu Yusuf

As mentioned above, there are several types of talfig in terms of areas, such as talfig
in ijtihad and talfig in taglid. Having clarified that Ibn al-Humam’s ambiguous
statements refer to talfig in taqlid, it is appropriate to consider the issue of attributing
talfig to Abu Yusuf. It is well known that Abi Yasuf is one of the three most
important figures in the Hanafi madhhab. Although some scholars claim that Aba
Yisuf was a mujtahid in madhhab??, he was a mujtahid muntasib.??® It is said that
one day, after making ghusl, Aba Yasuf performed salah as an imam on Friday.
After the prayer, it is reported®® that there is a dead mouse in the water that he used
for the ghusl. Abt Yasuf: We are acting in accordance with the view of our brothers
from Madinah: “When the water reaches qullatayni, it does not carry any impurity”.
Many methodical scholars cite this narration as proof of the permissibility of the
talfig. Therefore, our methodological analysis of this narration will contribute to a
better understanding of the issue. First, we need to examine the confirmation of this
narration and collect other similar narrations, if any. This narration is mentioned in
al-Muhit al-Burhani.?®* In another narration, after being informed about the
uncleanness of the water, Abii Yiisuf repeated salah.?*? As a result, it became clear
that this incident likely happened. Secondly, it is very important to find the point of
istidlal in this narration. What indicates that zalfig was involved in that incident is
that Aba Yasuf made ghusl, which is a condition of salah according to one, and he
prayed salah based on that ghuls. When it became clear that the water he used for
ghusl was impure, even though the salah he performed was considered invalid
according to that madhhab, he imitated the view of another madhhab and stated that
this salah was valid. It is clear from this that the claim of the scholars who use this
incident as evidence for the permissibility of talfig is that Abta Yusuf combined the
conflicting views of the Hanafi and Maliki madhhabs on two independent issues
before the effect of the first one had stopped on another one. The proof that the effect

of the first had not ended is that ablution is necessary for the validity of salah, and if

228 |bn ‘Abidin, Sharhu ‘Uqiidi Rasm al-Muftr, 71.

229 “Uthmani, Usil al-Ifta wa Adabuhu, 96.

230 Burhanuddin bin Mahmiid bin Ahmad Ibn Mazah al-Bukhari, Al-Muhit al-Burhani, 1st ed., (Beirut:
Dar al-Kutub al-‘l1Imiyyah, 2004), 3:187.

231 |hn Mazah al-Bukhari, Al-Muhit al-Burhanr, 3:187.
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ghusl is invalid, the salah based on it is invalid by its effect too. In this case, Abu
Yusuf followed the Maliki madhhab by the validity of ghusl and performed salah
according to the Hanafi madhhab. In fact, neither the Hanafi nor the Maliki madhhab
considers this salah to be valid. When the impurity of the water became clear, the
ghusl, which is a requirement of salah according to the Hanafi madhhab,
disappeared. As a result, the prayer became invalid. Although the Maliki madhhab
accepts this ghuls as a valid one, it does not consider this salah valid because Surah
al-Fatiha was not recited in the prayer performed according to the Hanafi madhhab.
Both madhhabs do not consider salah performed in the above form to be valid. Some
methodical scholars have assessed this situation as taglid ba ‘dal- ‘amal. Nevertheless,
it can be said that although taglid ba ‘dal- ‘amal occurs in two independent events, if
the validity of the second depends on the validity of first, then this situation is called
talfiq . Although this incident of Aba Yasuf is an example of talfig, this incident only
indicates that falfig has occurred, not that it is permissible. Firstly, when we put
together the narrations of this incident, it is clear that Abt Yusuf repeated that salah.
If Abu Yasuf had thought that this salah was valid, he would not have prayed it
again.?*® Secondly, if we look at the word “qullatayn” in this narration, this ruling is
related to the Shafi‘t madhhab, not the Maliki madhhab. Therefore, there is some
confusion in this narration.* Until this misunderstanding is cleared up, we cannot
use this narration as an argument for either the permissibility or the impermissibility
of talfig. Third, as mentioned above, Aba Ydasuf is a mujtahid muntasib, which is
equivalent to the rank of mujtahid mutlag. Such mujtahids are not obliged to follow
any madhhab.?® However, talfig in taglid is only performed by mugallids, not
mujtahids. As long as Abu Yasuf remains a mujtahid, it is not possible for him to be
mulaffig. Fourthly, Abt Ytusuf initially performed ghusl and salah according to the
Hanafi madhhab, whereas he did not perform ghusl according to the Hanafi madhhab
and salah according to the Maliki madhhab. It can be said that he did not combine

two madhhabs in one issue initially.

233 gl-zahidt, Qunyatul-Munyah Ii Tatmim al-Ghunyah, 64.
234 “Uthmani, Usil al-Ifta wa Adabuhu, 212.
235 “Uthmani, Usil al-Ifta wa Adabuhu, 96-97.
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CHAPTER IV

CONCLUSIONS

The conclusion that can be drawn from the first chapter is that the feature of
“combining” is hidden in the lexical meaning of the term zalfig. In short, as long as
there is talfig somewhere, there is also the meaning of “combining” between two or
more things. This is due to “masdar,” from which the word “talfig” is derived. By
specifying this dictionary meaning from different aspects, the technical meaning of
the word ralfiq is derived. It is known that the technical meaning of this talfig was
not formed in a short time but over several centuries. Some scholars say that talfiq is
coming up with a form that is not said by a mujtahid. While others say that it is a
combination of a form based on the views of schools of law but none of them accept
this form as their view or to form the judgement of an issue by using elements
selected from more than one madhhab. From these definitions, it can be said that
talfiq is an invalid combination (of views) of different schools of law in parts of the

same issue.

Differentiating between related terms facilitates a more comprehensive
understanding of the subject matter. There are some terms that have similar meanings
to talfig. 1t is thus appropriate to begin discussing these terms with tatabbu ‘ al-
rukhos; that is, choosing the one that is easier for himself from the madhhabs in the
issues that he faces. However, some scholars argue that there is no difference
between these two terms. However, there are notable differences between the two in
terms of their historical occurrence, knowledge, and the practice of tashahhi.
Another term that is similar to talfiq is al-taqlid al-mutlag. This term is defined as
not following a certain mujtahid, but following one of the mujtahids when he faces a
special issue. Al-taglid al-mutlag was a common practice during the time of the
Companions. Individuals who lacked the time or capacity to gain enough knowledge
or engage in istinbat would seek guidance from the jurist Companions and act in
accordance with their sayings. Scholars subsequently prohibited this practice on

account of the disappearance of the jurisprudence views of other mujtahids. It is also
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noteworthy that there are considerable differences between the two terms concerning
the historical emergence and combination of contradictory views. It is very difficult
to say that talfig is the part of taqlid. Similarly, mura ‘atul-khilaf is characterized by
analogous features, such as talfig. Mura ‘atul-khilaf to follow weak evidence or give
credit to it for a shar 7T necessity. The two concepts are distinguished from one
another in terms of their respective characteristics and defining features. These
include some aspects such as validity, preference, and incompleteness. The al-intigal
between madhhabs alikes talfig in certain aspects. It is, therefore, beneficial to
highlight the dissimilarities between them. One of the most significant differences
between the two concepts is in their approach to combination. In talfig, it is common
practice to combine a number of different jurisprudential views on a single issue to
obtain a new jurisprudential hukm. This is not the case in intigal, where a new ruling

is not reached.

The concept of ralfig was not unfamiliar to the society of scholars at that time, as Ibn
al-Humam’s mention this issue indicates. Nevertheless, the initial scholar to address
this topic was from the Maliki madhhab. According to the available sources, Yahya
al-Zanati presented the first discussion on this subject in the 7th century AH.
Nevertheless, it is not possible to claim that the practice of ralfig emerged in the 7th
century AH, given that terms are typically formed after they have been used in
practice. In any case, the earliest known occurrence of this term in the Hanafi
madhhab was in the 8th century. According to available resources, Tarasisi is
acknowledged as the first scholar to issue a fatwa using the talfig as an independent
type of legal reasoning within the Hanafi madhhab. However, his application of
talfiq as a form of legal reasoning was critiqued by scholars of the Hanafi madhhab.
As a result, the scientific environment in which Ibn al-Humam was situated during
that period had discussed this issue because of its importance. It was for this reason

that Ibn al-Humam also addressed this issue in his books.

This research has identified two places in Ibn al-Humam’s works where ambiguous
phrases have been referenced. The first instance can be found in Tahrir, while the
second is located in Fath al-Qadir. Furthermore, there are some other phrases that
have enabled us to gain a comprehensive understanding of the concept of talfig as

presented by Ibn al-Humam. It is noteworthy that these phrases were also found in
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the aforementioned books. It is unnecessary to cite them again, given that they have

already been referenced numerous times in the thesis.

We have analyzed Ibn al-Humam’s ambiguous statements regarding talfig with the
assistance of the comments and interpretations provided by usili scholars in various
books and contexts. The aforementioned scholars can be divided into two groups:
those who are disciples of Ibn al-Humam and those who are not. Nevertheless, our
research has revealed a significant number of overlooked points in their works.
Firstly, the uncertainty about the type of zalfig in Ibn al-Humam’s statements was not
sufficiently addressed in these works. Nevertheless, this uncertainty represents one of
the most significant factors contributing to the ambiguity surrounding the topic.
Secondly, numerous scholars interpreted lbn al-Humam’s statements at face
meaning, failing to comprehensively examine their real meaning. However, through
the examination of other relevant passages in his writings, we have identified
additional helpful phrases that shed light on his intentions. Thirdly, we tried to search
for whom 1Ibn al-Humam’s phrases were mentioned. In other words, who is the
addressee of Ibn al-Humam'’s statements? As a result it has been obvious that the
phrases are not adressed on an ordinary audience; rather, they are aimed at scholars.
The application of the provided comments and interpretations has enabled us to
achieve the following results. Firstly, it is inaccurate to attribute the concept of talfig
to Ibn al-Humam in an absolute sense. In reality, there are numerous types of talfig,
including talfig in taglid or talfig in ijtihad. Ibn al-Humam has explicitly addressed
his approach to talfiq in ijtihad, thereby removing any ambiguity regarding his
position on talfiq in ijtihad. However, the ambiguity remains concerning talfig in
taglzd. Secondly, the complex analysis of these sentences has shown that Ibn al-
Humam supports the view that people should follow a particular madhhab. Thirdly,
numerous scholars have derived the permissibility of ralfig from fatwas issued by
muftzs. However, the permissibility of these fatwas has been questioned by a
considerable number of scholars based on their contradiction with the principles of
the Hanafi madhhab. In conclusion, if it were established that Ibn al-Humam was a
proponent of ralfig, it would be necessary to limit this permissibility only to scholars,
as previously mentioned, in light of the addressee of his statements.
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