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OZET

iklim degisikligi, giiniimiizde diinyanin kars1 karsiya bulundugu en ciddi ¢evre sorunlardan biri ve
yasam hakki, sagl hakki ve gida hakki ve suya erisim gibi bir¢ok haktan faydalanilmasini etkileyebilir.
iklim degisikliginin insan haklari iizerindeki belirgin etkisine ragmen, iklim rejimi konuya karbon
azalimi ve adaptasyonu agisindan yaklasarak konunun insani boyutu ihmal etmektedir. Oysa ki, iklim
degisikligini insan haklar1 perspektifinden diisiinmek bir zorunluluktur ve etkileri géz Oniine
alindiginda da aciliyettir. Bilimsel kanitlara gore % 90'a kadar iklim degisikliginin insan faaliyetleri
tarafindan ortaya ¢iktigini kanitlamistir. Devletler iklim miizakerelerinin ana aktorleri olabilirler, ancak
tek katkida bulunan degildirler. Sorumlu taraflar belirleme konusunda ki zorluk bir yana, 6zel sektoriin
ve Ozellikle uluslararasi firmalarin gdzden kagiramayacagimiz rolii bulunmaktadir. Bu baglamda, bu
calisma, 6zel sektor faaliyetlerinin iklim degisikligi etkilerinin azaltilmasi ve 6nlenmesi hususlarinda
uyumlastirilmasi i¢in insan haklar1 ¢ergevesinin bir firsat sunabilecegini savunmaktadir. Bu yaklasimla,
kurumsal raporlama ve dis denetim gibi kurumsal sorumluluk araglarinin potansiyel rolii ve insan
haklar1 perspektifinin devlet yaptirim mekanizmalarini, sivil toplum baskisini, baglayici olmayan
hukuk mekanizmalarinm1 ve insan haklar1 yargi siirecini nasil harekete gecirilebilecegi konulari
tamamlayici bir yaklagimla ele alinacaktir.

ABSTRACT

The climate change is the most serious environmental problem facing the globe and it will affect broad
range of rights such as right to life, right to health and right to food and access to water. Despite its
obvious implications, climate change regime often approaches the issue from carbon mitigation and
adaptation standpoint where human dimension is neglected. Thinking about climate change from a
human rights perspective is a necessity and considering the impacts it is also urgency. With the
accumulated scientific evidence, it is certain that up to 90% climate change has been driven by human
activities. States might be the main actors of the climate negotiations however they are not the sole
contributors. Despite the challenge to point out responsible parties, private sector particularly
transnational companies have a role that one cannot afford to overlook. In this context, this study
argues that human rights framework could propose an opportunity for better alignment of corporate
activities with the reduction and prevention of climate impacts. With this approach, the potential role
that the corporate responsibility tools such as corporate reporting and external monitoring will be
discussed with a complementary approach on how human rights perspective could motive the private
sector action by focusing on state enforcement mechanisms, civil society pressure, with soft law
measures and human rights judicial process.
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I. Introduction

“This we know, the Earth does not belong to man; man belongs to the Earth. This we know, all
things are connected, like the blood, which unites one family. Whatever befalls the Earth befalls
the sons of the Earth. Man did not weave the thread of life; he is merely a strand in it. Whatever he
does to the web he does to himself.”!

“Clearly there is going to be an impact. We have spent our entire existence adapting. We’ll adapt.”
Rex Tillerson?

A healthy environment is a vital precondition for human existence. The
natural environment allows human beings to create shelter, to receive food and
economic resources. The human dependence on the environment is indisputable,
but the relationship between human beings and environment might be one of the
most controversial one. Until the end of '60s the strong ambition for development
often shadowed the environmental impacts of the human-made pollution. Not all
societies have a special relation with the nature as indigenous communities have,
who are deeply connected to the land for their survival. The more the population is
urbanized, the less the connection with environment becomes visible. As for
today, the climate change might be the most serious environment problem facing
the globe, although there is a misconception as if it would never threaten human
life, exemplified in the common image of a lone polar bear drifting in the Artic
Sea. In this respect, Rex Tillerson might indeed be right; with the qualification

some may have the chance and opportunities to adapt but certainly not all.

In fact, as it was constantly repeated during Paris Climate Change
negotiations, “We are the first generations to feel the impact of the climate change

and last generation that will able to do anything about it.”?

The climate change
would have global impacts, thus no one would be immune. However, not all of us

will be affected in the same way. There is a ‘triple inequality’ in terms of

! Letter from Chief Seattle to President Franklin Pierce (1855) cited by Fatma Zohra Ksentini in
UNEP’s New Way Forward: Environmental Law and Sustainable Development, ed. Lin Sun, Lal
Kurukulasuriya, Nairobi, 1995, p.96.

2 Reuters, Exxon Mobil CEO, ‘Exxon CEO calls climate change engineering problem’, 27 June
2012, available at <http://www.reuters.com/article/us-exxon-climate-
idUSBRE85Q1C820120627> (accessed 10.12.2016).

3 Climate Group, ‘We are the first generation to feel the effects of climate change and last that can
do anything about it: Rising Seas Summit, 6 October 2014, available from <
https://www.theclimategroup.org/news/were-first-generation-feel-effects-climate-change-and-last-
can-do-anything-about-it-rising-seas > (accessed 10.12.2016).




responsibility for creating climate change, the vulnerability to its impacts and
higher relative cost faced by developing world for adapting.* That is why the term
of ‘climate justice’> has been introduced to the debate, because the climate change
is both an ethical and a political issue, which will eventually be related to the
concept of justice. Notwithstanding, the challenge remains to pinpoint one

responsible for the crisis. As Naomi Oreskes illustrates,

“Imagine a gigantic banquet. Hundreds of millions of people come to eat. They eat and
drink to their hearts’ content—eating food that is better and more abundant than at the
finest tables in ancient Athens or Rome, or even in the palaces of medieval Europe. Then,
one day, a man arrives, wearing a white dinner jacket. He says he is holding the bill. Not
surprisingly, the diners are in shock. Some begin to deny that this is their bill. Others deny
that there even is a bill. Still others deny that they partook of the meal. One diner suggests
that the man is not really a waiter, but is only trying to get attention for himself or to raise
money for his own projects. Finally, the group concludes that if they simply ignore the
waiter, he will go away. This is where we stand today on the subject of global warming.
For the past 150 years, industrial civilization has been dining on the energy stored in fossil
fuels, and the bill has come due. Yet, we have sat around the dinner table denying that it is
our bill, and doubting the credibility of the man who delivered it.”®

Needlessly to say, the major actors who have contested the bill were also the ones
who have contributed the most to climate change. Furthermore, states are not the
only contributors to the climate change but there are also transnational companies.
Indeed, fossil industry is the major contributor to climate change. That might be
one of the reasons why the economic aspect of the issue is always on the top list of
negotiations concerning who is going to pay for the adaptation measures, which
industries are going to mitigate greenhouse gas (GHG) emissions, how the carbon
market will be managed... Thus the climate change has often been considered from
a solely economic standpoint with the consequence that the human rights

dimension has often been neglected.

* Timmons Roberts, Bradley Parks, A Climate of Injustice: Global Inequality North-South Politics
and Climate Policy, Cambridge, MIT Press, 2007, cited by Simon Nicholson, Daniel Chong,
‘Jumping on the human rights bandwagon: How rights-based linkages can refocus climate
politics’, Global Environmental Politics, Vol.11: 3, August 2011, p. 128.

5> There are different definitions for climate justice however majority of them refers to themes;
human rights, equality and right of indigenous people. Environmental Justice and Climate Change
Initiative define the term as “a vision to dissolve and alleviate the unequal burdens created by
climate change”. The term is mostly explained based on John Rawls’ Law of Peoples theory, on the
other hand there is still an ongoing debate on utilitarian approach and non-utilitarian approach.
While this study will not go in deep analysis of the concept, it will be more in line with Rawls
Principles. For further reading; John Rawls, The Law of People, Cambridge, Harvard University
Press, 1999; Eric Posner, David Weisbach, Climate Change Justice, Princeton, Princeton
University Press, 2010.

¢ Naomi Oreskes, Erik Conway, Merchants of Doubt: How a Handful of Scientists Obscured the
Truth on Issues from Tobacco Smoke to Global Warming, New York, Bloomsbury Press, p. 266.



With the accumulated scientific evidences, it might seem simple to connect
human rights with climate change; however, in the international arena obtaining
recognition of the environment as a precondition to human rights has been a
challenging process. For this reason, in the second chapter, I will first analyze the
relation between environment and human rights within the interplay between the
UN human rights and environment agencies. Following that, I will use this relation
as a legal basis in looking at the climate change impacts on human rights. One
might question the advantages to be gained from tackling climate change with a
human rights perspective. Indeed, the interconnection between climate change and
human rights is deep and often complex. Despite the fact that climate change
impacts will be more visible in the future, it has already started to affect the
enjoyment of a broad range of rights such as the right to life, the right to health,
the right of access to water, food and adequate housing. On the other hand, without
considering its global nature, climate change efforts are usually evaluated in terms
of commitments within national boundaries. With a nation-state oriented approach,
we eventually turn a blind eye to global inequalities with regard to climate change
impacts. States are not the only contributors to climate change. Furthermore, a
small island in Pacific such as Timor Este could still face serious damages, even
disappear, even if it were to fulfill all mitigation and adaptation’ commitments. In
the global context, human rights framework could remind us the necessity for a
global action and cooperation. Human rights regime could also be helpful to
coordinate diverse efforts and setting up a universally accepted language for the
matter, not only for states but also for non-state actors such as transnational
companies. As Romina Picolotti points out,

“Thinking about climate change from a human rights perspective is not only a

fundamental necessity in terms of guiding our international development policy

framework, but also offers us an invaluable opportunity to reappraise the most pressing
needs of a highly inequitable global society”’

Thus looking at climate change through a human rights lens might allow states to
discuss equality beyond their borders, and at least shift the discussion from nation-
state limitations and might facilitate the involvement of transnational corporations

into the debate. In this study, it is argued that using human rights framework could

7 International Council on Human Rights Policy (ICHRP), Climate Change and Human Rights: A
Rough Guide, 2008, foreword by Romina Picolotti, p. v.



not only promote international cooperation for tackling global nature of the
climate change impacts, but also assist in the enforcement of state obligations with
respect to recognized human rights —insofar these rights will eventually be affected

by climate change—through the existing human rights mechanism.

While, it is impossible to undermine the states’ obligation within the
framework of human rights and climate change regime, the main focus of this
study is not the role of the states but transnational companies. In this study I argue
that one of the reasons for the contested inefficiency of the climate regime lies in
the lack of commitment from private sector. As it has been already mentioned, not
only states but also transnational companies have serious contribution to climate
change. Since it is not easy to assign responsibility to corporate world even in the
case of human rights violations, the main question could be why and how we
would engage with private sector on climate change impacts within the framework
of human rights. The first reason to include the private sector in the debate is
related to their partial responsibility for climate change. Considering their
contribution, transnational companies have a role that one cannot afford to
overlook. Secondly, engaging with private sector is a need for at least diminishing
the impact of the climate change on humans’ lives. Granting that the debate on
human rights and climate change could become more complex with the
involvement of the private sector, a closer engagement from the business side is
still crucially needed. In 2014, the International Bar Association (IBA) published a
report where it put an emphasis on the “increasing international recognition of
corporate responsibility for human rights harms stemming from climate change”
and recommended four solid steps, namely, implementing UN Guiding Principles,
reporting, corporate regulation and sector specific initiatives.® Even though, there
are criticisms due to the philanthropic nature of the corporate social responsibility
and lack of enforcement in soft law mechanisms, in this study, I argue that existing
soft law mechanism in human rights regime with respect to private sector could
also cover climate impacts. They could also provide a complementary approach to
state efforts to tackle climate change impacts. Hence, in the third chapter of this

study, I will first examine the responsibilities of the transnational companies in the

8 IBA, Climate Change Justice and Human Rights Task Force, Achieving Justice and Human
Rights in an Era of Climate Disruption, London, July, 2014.



framework of human rights regime, and then I will discuss whether these
responsibilities could also be applicable for climate change impacts. This approach
might be criticized as being over optimistic, considering the fact that soft law
mechanisms are legally non-binding instruments for transnational companies.
From a legal perspective, these critics might have a valid point, however the main
focus of this study is not creating a liability discourse for transnational companies
within the framework of human rights. Instead, it aims to discuss the opportunities
that a human rights framework could propose for better alignment of corporate
activities with the reduction and prevention of climate impacts. With this
approach, I will discuss corporate social responsibility tools such as corporate
reporting and external monitoring and how these tools could be used to monitor
climate related impact. In the final section, I will summarize how human rights
approach could motive private sector action bearing on climate change by focusing
on state enforcement mechanism, civil society pressure, with soft law mechanisms

and human rights judicial processes.

II. Human Rights Approach to Climate Change

“If the Bill of Rights contains no guarantee that a citizen shall be secure against lethal poisons
distributed either by private individuals or by public officials, it is surely only because our
forefathers, despite their considerable wisdom and foresight, could conceive of no such problem.”
Rachel Carson®

Climate change is one of the major environmental problems facing the
globe and it has drastic impacts on economy, health, safety, food production,
security and many other dimensions of human life. Today, while climate change is
one of the main causes of natural disasters such as droughts and hurricanes; it
could not be defined solely as an environmental phenomenon due to the great
scope of its impacts. The major difference between climate change and natural
disasters is that, despite the challenges to point out the responsible parties, it is
certain that up to 90% of climate change has been driven by human activities.
The climate change is seriously threatening the enjoyment of human rights such as

the right to life, right to health, right to water and many others. It is however not

% Rachel Carson, Silent Spring, 40th Anniversary Edition, Mariner Book, Ed. 2002, p. 12.

10 TPCC, Climate Change 2013, Summary for Policymakers, p. 17, available at
<http://www.climatechange2013.org/images/report/ WG1ARS _SPM_FINAL.pdf> (accessed
10.12.2016).




always easy to establish a direct connection between climate change and human
rights. The linkage is rather based on the interdependence between human rights
and the environment. A healthy environment is a precondition for the enjoyment
of most of the human rights. From this perspective, this chapter will firstly discuss
the various regional and international attempts to determine status of the
environment with respect to its relation with human rights. To this end, 1 will
firstly analyze the efforts to incorporate environment as a distinct human right in
the context of the interplay between the UN human rights and environmental
agencies. Since regional human rights mechanisms also occupy an influential role
in the interpretation of the environment as a vital part of the enjoyment of human
rights, the second part will be focusing on regional developments towards the
recognition of the right to environment and the related case-law. Here I argue that
a rights-based approach could provide the basis to link climate change with human
rights through a consideration of environmental impacts. After an analysis of the
role of the environment in a human rights framework, the relationship between
climate change and human rights will be analyzed in a separate section. It bears
noting that, although the linkage seems self-evident, it was only by virtue of the
legal and political efforts of the vulnerable populations as well as the civil society
organizations that climate change was recognized as a major threat to the
enjoyment of human rights in the UN human rights and environmental agencies.
Following these analyses I will have a closer look at the impact of the climate
change on the recognized human rights, explore the legal basis of the states'
responsibility with respect to environmental harm and human rights, and finally
try to answer the question whether the human rights obligations of states could be

interpreted to cover environmental damage resulting from climate change.

A. Historical and Legal Background of the Relation between
Environment and Human Rights

1. Environmental rights or right to the environment

Today, the impacts of environmental factors on our ability to enjoy
fundamental human rights seem obvious. While this is partly because some of the
rights such as the adequate standard of living and/or the right of health depend to a
certain extent on environmental quality, it is also because increasing

environmental degradation and pollution have become threatening for a wide



range of human rights starting from the 20™ century. Particularly, between 1950-
1960, when aerosol pollution became a widespread problem in many cities,
environmental issues such as the greenhouse effect and acid rains were able to find
themselves a place in the international agenda. The same period also saw the
publication of Rachel Carson’s inspirational book titled Silent Spring (1962),
which was uniquely influential in proving and bringing home the man-made
pollution impacts to the nature.!' Today, publication of this book is widely
accepted as a starting point of the environmental movement. '> Historically
speaking, while the human rights were for a long time firmly established as an
international concern, environmental protection as well as the impacts of
environmental degradation impacts on human rights might be considered as a
relatively new item in the international agenda.'* According to Richard Boyd,
“Human rights trace their roots to specific historical wrongs; society’s awareness of the

magnitude, pace and adverse consequences of environmental degradation was not
sufficiently advanced during the era when these agreements were drafted.”!*

Human rights had been adopted long before the environmental concerns; therefore
international human rights treaties are silent about the environment. For instance,
The Universal Declaration of Human Rights (UDHR) that is the origin of the
current international human rights treaty regime does not refer to environmental

rights even remotely.

It is starting from the '70's that a growing recognition of the necessity of
environmental protection in a human rights law context can be observed. Through

an examination of this history, one could argue that the legal treatment of the

! After the publication of the book, there were series of ecological disasters such as pollution of
Lake Erie and Cuyahoga River, see Gina di Tommaso, ‘Key environmental issues in 1970’, Global
Footprint ~ Network:  Advancing the  Science of  Sustainability, available at
<http://www.footprintnetwork.org/es/index.php/newsletter/det/the _rise of earth day key environ
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