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ABSTRACT

COMPARISON OF FIDIC CONDITIONS OF CONTRACT (1999) AND UNCITRAL
LEGAL GUIDE FROM PROSPECTIVE DISPUTES AND CLAIMS PERSPECTIVE

Aktug, Fatma Pelin
M.Sc., Department of Civil Engineering
Supervisor: Prof. Dr. Talat Birgoniil

Co-supervisor: Prof. Dr. irem Dikmen Toker

March 2012, 195 pages

In today’s world where no borders exist and there is a need for a common language,
which may be a common law or a basis contract while performing works, that will enable
a common ground for different legal traditions, different legal systems, different laws;

there lies internationally recognized standard contracts.

These contracts are not limited to documents published by International Federation of
Consulting Engineers (FIDIC), Institution of Civil Engineers in the United Kingdom (ICE),
The Engineers Joint Contract Documents Committee (EJCDC) or United Nations

Commission on International Trade Law (UNCITRAL).

It is the contract; where work is detailed, responsibilities are assigned, the consequences
of not fulfilling those responsibilities are defined, the procedure through which the
execution of responsibilities to be enforced are construed, the procedure for dispute

settlement is specified; the monetary issues find its place. Therefore, contract is the key
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document parties should work on carefully before agreeing on. It is also the key
document on which, at the first instance, the parties would always refer to during the

execution of the works, as well during the guarantee period.

Contract, being the essential factor in execution of Works, should be drafted and followed

with care.

Among the standard contracts, one of the documents produced by FIDIC aims to set a
common ground for construction contracts where design is done by the Employer. This
was mainly known as “Red Book”, which is updated as Conditions Of Contract For
Construction For Building And Engineering Works Designed By The Employer, First
Edition 1999. From now on, it will be shortly referred as FIDIC Conditions of Contract. It is
as well known as one of the most common international document by many Contractors
working in Europe or Contractor working for Europe based Employers or with Europe

based Consultants.

On the other hand, the Working Group on the New International Economic Order of
UNCITRAL, which is composed of 36 members of UNCITRAL, bearing in mind the
extensive development in international trade, has worked on principles to guide the
contracting parties for construction of industrial works. The outcome, UNCITRAL Legal
Guide on Drawing up International Contracts for the Construction of Industrial Works, is
published in 1988. The document will be shortly referred as UNCITRAL Guide throughout
the thesis.

Although latter is aimed for construction of industrial works specifically, studying it by
inductive reasoning, the aim is to analyze FIDIC Conditions of Contract under the
guidance of UNCITRAL Guide.

The comparative analysis does not cover each and every area pointed out in UNCITRAL
Guide, but focuses on the issues which in common, lead to a claim. In the context of the
comparison reference to some local practices is drawn highlighting the importance of

selection of law for the execution of the contract.

Keywords: International Contracts, Claims, FIDIC, UNCITRAL, Law.



Oz

FIDIC SOZLESMESI (BIRINCi BASIM 1999) iLE UNCITRAL HUKUK KILAVUZUNUN
OLASI UYUSMAZLIKLAR VE HAK TALEPLERI AGISINDAN KARSILASTIRILMASI

Aktug, Fatma Pelin
Yiiksek Lisans, ingaat Mithendisligi Bolimii
Tez Yoneticisi: Prof. Dr. Talat Birgonil

Ortak Tez Yoneticisi: Prof. Dr. irem Dikmen Toker

Mart 2012, 195 sayfa

Sinirlarin olmadidi, isin ifasinda farkh hukuk geleneklerini, farkli hukuk sistemlerini, farkh
mevzuatlarn ortak bir noktada bulusturacak, ortak bir dile, diger bir deyisle ortak bir
hukuka veya temel bir s6zlesmeye ihtiya¢ duyulan gunimiiz didnyasinda, uluslararasi

gegerligi olan tip s6zlesmeler bulunmaktadir.

Séz konusu dékumanlar FIDIC (Uluslararasi Miisavir Milhendisler Birligi), ICE (ingiltere
insaat Muhendisleri Enstitiisii), EJCDC (Birlesik Mihendisler Sézlesme Dokimanlari
Komitesi) ve UNCITRAL (Birlesmis Milletler Uluslararasi Ticaret Hukuku Komisyonu)

tarafindan olusturulanlarla sinirli degildir.

isin detaylandiridigi, taraflarin karsilikli sorumluluklarinin tanimlandigi, sorumluluklarin
yerine getirimemesinin sonuglarini iceren, sorumluluklarin ifasinin temini igin cebri
yollarin yer aldidi, anlagsmazliklarin ¢ézimu ve parasal konularin tanimlandigi dékuman

olan sotzlesme, bu anlamda, taraflarin Uzerinde anlasmadan 6nce Uzerinde 6zenle
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calismalari gereken, isin ifasi sirasinda ve sonrasindaki garanti surecinde 6ncelikle

basvurmalari icap eden ana kaynaktir.

isin ifasinda temel faktor olan soézlesme, bu ydniyle, dikkatle olusturulmali ve

izlenmelidir.

FIDIC tarafindan yayimlanan dokimanlardan biri, tasarimi igveren tarafindan yapilan
insaat igleri s6zlesmeleri icin ortak zemin olusturmayl amaglar. “Kirmizi Kitap” olarak
bilinen s6z konusu dékuman, Tasarimi Isveren Tarafindan Gergeklestirilen Yapim ve
Miihendislik isleri Sézlesmesi Sartnamesi, Birinci Basim 1999 olarak giincellenmistir.
Kisaca FIDIC Sartnamesi olarak anilan olan sartname, Avrupa’da veya Avrupa bazl
isverenler icin veya Avrupa bazli misavir firmalarla is yapan Tirk mateahhitleri tarafindan

en iyi bilinen s6zlesmelerdendir.

Diger taraftan, UNCITRAL’in 36 Uyeli Uluslararasi Yeni Ekonomik Dizen Calisma Grubu,
uluslararasi ticaretteki gelismeleri dikkate alarak, endustriyel yapilarin insaatina iligkin,
taraflara 1sik tutabilecek s6ézlesme prensipleri Gzerinde ¢alismistir. Tez igerisinde kisaca
UNCITRAL Rehberi olarak anilan c¢alismanin sonucu, Endistriyel Tesis ingaati
Uluslararasi Mukavelelerinin  Dizenlenmesi hakkinda UNCITRAL Hukuk Rehberi

bashgiyla 1988 yilinda yayinlanmistir.

UNCITRAL Rehberi, endlstriyel yapilarin ingaati i¢cin kaleme alinmis olsa da, timevarim

prensibinden yararlanilarak FIDIC Sartnamesi’nin incelenmesinde referans alinmistir.

Karsilastirmali analiz, UNCITRAL Rehberi'nin tim baslklarini kapsamamakta, daha
siklikla uyusmazliga neden oldugu bilinen konulari ele almaktadir. Kargilastirma
kapsaminda yerel uygulamalara da deginilmekte, bu minvalde hukuk segiminin

s6zlesmenin uygulanmasi agisindan énemine deginilmektedir.

Anahtar Sozciikler: Uluslararasi S6zlesmeler, Hak Talepleri, FIDIC, UNCITRAL, Hukuk.
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CHAPTER 1

INTRODUCTION

1.1. GENERAL REMARKS

In today’s world, there exist no borders. It is such that, a contractor of “origin X” may
perform a work for a client of “origin Y” in a “country Z”, where they may agree such that
in case of a conflict an international body or courts of “origin Q” will be involved, where
laws of “country W” would govern. When there is also a second contract between the
client and the engineer / consultant the case becomes more complex. As well, the
designer would have intellectual property rights, when there occurs variation in design
during construction. In respect to multi-body contractors, such as a joint venture or a
consortium, or inevitably more common, the subcontractors of different origins, each party

would like to prevent a dispute.

Where parties subject to different legal systems come into a pot, even if arbitration is
perceived to be economical and faster compared to brining a case before a court, it
should be noted that, it is only relatively economical and faster. On the other hand, taking
into consideration the execution of the arbitration decision in a country’s legal system,

which is again to deal with foreign objects, arbitration may turn out to be a non-solution.

Therefore the key point is, to avoid disputes; which unfortunately is merely impossible in
the construction industry. So it is the contract to have a role in minimizing the disputes. In
fact, a contract is the basic document where all responsibilities, duties and solution

methods to problems, claims, changes, variations, extensions, and disputes are covered.

Even the case is such; parties usually do not pay adequate attention to the contract. The
reason for the client being often to think, it is he who drafted the contract, therefore
nothing negative can happen. On the other hand, the reason for the contractor not paying
enough attention to contract drafting, often being economic reasons, being in need of a
new project to work on, and the risk of losing the bid if he is to complain about the

contract.



However it is not always bargaining on the contract, it is merely knowing the rights, what
can the contract bring, what can be the consequences, what is the possible outcome in
case of a change, what is the process for a time extension and etc. This would then
enable the contractor to evaluate his risks and price accordingly. On the other hand, if
change procedure is not so easy, claims are not welcome by the contract, if there exist
additional responsibilities per local law it may be better for the client to notice the
prospective contractor -especially if his price seems lower than expected- before signing
the contract, thus the contractor may revise his price and the client therefore reduce his
risk that the contractor will not be incapable to complete the work, or drop out in the

midway.

When it comes to contract drafting there will certainly be different concerns as there are
different legal traditions, as Anglo Saxon, European (Roman), Islamic or Socialist. In
addition to this, considering the legal systems even in the same legal tradition, one may

still have to deal with different implementations.

In Anglo-Saxon tradition, the emphasis is on case law, detailed regulations are not
common. This would have its reflections in private contracts as well. A legal person
familiar with the case-law tradition may prefer to skip some issues, while a legal or
paralegal from Continental Europe tradition would prefer more issues to be recorded from

the beginning.

On the other hand, when the parties refer to an international body in case of disputes,
there rises the problem of enforceability of the outcome. Therefore, the emphasis should
be on prevention of conflicts and as well drafting a contract, which is to cover as much

points as it can.

However, while drafting a contract with an idea to cover each and every point, one shall
be careful not to become entrapped in the contract. Prussian Civil Code of 17,000
paragraphs is a good example regards the fact that when one tries to detail each and

every point, the applicability will fail, and still there would be points not covered.

In this aspect, and keeping in mind FIDIC is more a private organization compared to
UNCITRAL’s character of Governmental constitution, the FIDIC Conditions of Contract
(which refers to “Conditions Of Contract For Construction For Building And Engineering
Works Designed By The Employer, First Edition 1999” throughout this Thesis) and
UNCITRAL Guide (which refers to “UNCITRAL Legal Guide on Drawing up International
Contracts for the Construction of Industrial Works” throughout this Thesis) is analyzed
with an aim to understand similarities and differences in their approaches. During the
study, the nature of the UNCITRAL Guide, which it is not basically dealing with

construction but with construction of industrial facilities such as petrochemical plants,



fertilizer plants and hydroelectric plants; however aimed to assist persons involved in the
negotiation and drafting of contracts of other types- is respected.

In certain parts of the Thesis, there are references to local laws of some countries,
especially Turkish Code of Obligations, which is as well a part of Turkish Civil Law. The
reason why the specific laws such as Public Works Regulations are not taken as a
reference for comparison is, it is the Civil Law and thus Code of Obligations being the

basis norm setting up the periphery, and all the other norms shall be in conformity with it.

The study, namely, comparison of FIDIC Conditions of Contract and UNCITRAL Guide is
based on literature review; whereas talks with experts in construction industry and in legal
arena are taken advantage of.

Chapter 2 of the thesis is an introduction to the standard documents, reviewing shortly
the history and background how and on which basis FIDIC Conditions of Contract was
created, and the motto behind UNCITRAL Guide.

Chapter 3, analyzes FIDIC Conditions of Contract under the principles set out in
UNCITRAL Guide. Special attention is drawn on critical points such as applicable law,
language, hierarchy between documents, price and payment conditions, consulting
engineer, changes, variations, claims, time extension, additional payments and dispute
resolution. In each sub-section, first the view of the two documents is presented. Then
there stands a sub-heading, which comparatively views the two documents while paying

attention to the legal consequences.

Chapter 4 of the thesis concludes the study with summary and discussion of results.

1.2. LITERATURE REVIEW

In lieu of the study, below is the list of documents reviewed:

- Books

FIDIC Conditions of Contract for Construction For Building and Engineering Works
Designed by the Employer, General Conditions, Guidance for the Preparation of
Particular Conditions, Forms of Letter of Tender, Contract Agreement and Dispute
Adjucation Agreement, General Conditions and Particular Conditions, 1999, First Edition,
ISBN 2-88432-022-9

UNCITRAL Legal Guide on Drawing Up International Contracts for the Construction of
Industrial Works, Prepared by UNCITRAL, United Nations, New York, 1988, ISBN 92-1-
133300-8



The FIDIC Forms of Contract, Nael G. Bunni, Blackwell Publishing, 2005, Third Edition,
ISBN 13: 978-14051-2031-9

FIDIC, An Analysis of International Construction Contracts, Edited by: Robert Krutson,
Kluwer Law International and International Bar Association, 2005, ISBN 90-411-2323-7

The UNIDROIT Principles of International Commercial Contracts: A Governing Law?,
David Oser, Martinus Nifhoff Publishers, 2008, ISBN 978-90-04-16789-6

Keating On Building Contracts, Donald Keating, Hon. Sir Anthony May, Adrian
Williamson, John Uff, London Sweet & Maxwell, 1991, Fifth Edition, ISBN 0421 3273 08

Legal Aspects of Architecture, Engineering and the Construction Process, Justin Sweet,
West Publishing Company, 1994, Fifth Edition, ISBN 0-314-02706-8

How to Achieve Perfection with International Construction and Engineering Claims,

James R Knowles, JKR Roadshow, November 2000

Construction Contracts and Claims, Michael S. Simon, McGraw-Hill Book Company,
1979, ISBN 0-07-057433-2

Borglar Hukuku Ozel Borg lligkileri, Prof. Dr. Fahrettin Aral, Yetkin Yayinlari, Fifth Edition,
Ankara 2003

Borglar Hukuku Genel Hikutmler, Prof. Dr. Ahmet M. Kiligoglu, Turhan Kitabevi, Fourth
Edition, Ankara 2004

Borglar Hukuku Dersleri Ozel Hiikiimler, Prof.Dr. Cevdet Yavuz, Beta Basim Yayim,
Fourth Edition, 2006 istanbul

Comparative Legal Traditions — Historical Survey of the European Civil Law Tradition, the
English Common Law Tradition and the Chinese Legal Tradition, Compiled by J.W. Head
for the Istanbul Study Program — Summer 2006

- Articles

http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth, Claims
Under The New FIDIC Conditions Of Contract, John Papworth Frics, FCIArb, MInstCES,
MACostEManaging Director, John Papworth Limited, UK, last accessed on 26 Jan 2012

http://www.fenwickelliott.co.uk/files/Arbitration%207%20-

%20FIDIC%20an%20overview.pdf, FIDIC: An Overview The Latest Developments,

Comparisons, Claims And Force Majeure, Jeremy Glover, 11 September 2007,
Construction Law Summer School 2007, Queen’s College Cambridge, last accessed on
26 Jan 2012
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FIDIC’s Clause 20.1 — A Civil Law Review, Mauro Rubino-Sammartano, Bianchi Rubino-
Sammartano e Associati, Milan, Construction Law International, Volume 4 No 1 March
2009

New Trends and Bad Results in Construction Contracts, Ron Shumway, Alan Richard,

Jush Ritti, Leadership and Management in Engineering, July 2004, page 93-104

Global Legal Issues for Engineers and Constructors, J.K. Yates and Joseph A. Smith,
Journal of Proffessional Issues in Engineering Education and Practice, ASCE, July 2007,
pages 199-209

Lawyerization of the Engineering and Construction Industry, Roger Owers, Samuel T.
Ariaratnam, Daniel Armstrong, Journal of Proffessional Issues in Engineering Education
and Practice, ASCE, April 2007, pages 134-142

A Guide to Standard Forms of Construction Contract, Produced for SCALA and the Local
Government Task Force by Rob Tate, February 2003

Yargitay Kararlarina Goére Miteahhidin Teslimden. Sonra Insaattaki Noksan Ve
Bozukluklardan  Dogan. Mesuliyeti.  Yrd. Do¢. Dr. Asuman  Turanboy,
http://derqgiler.ankara.edu.tr/derqgiler/38/301/2826.pdf, last accessed on 27 Jan 2012

Milletlerarasi Tahkim Kanununun Uygulama Alani Ve Hakem Kararlarinin iptal Sebepleri,

Veli Atilgan, http://www.turkhukuksitesi.com/makale 119.htm, last accessed on 8

February 2012

Turkiye’de Uluslararasi Tahkim Kararlarinin icrasi, Ongéren Hukuk Biirosu, Kiitiiphane,

http://www.ongoren.av.tr/library/tr/tr _library.php?incname=08-10, last accessed on 8
February 2012

Milletlerarasi Hakem Kararlarinin Tenfizi, Av. Omer Elmas, Istanbul Barosu,
http://www.hukukcu.com/bilimsel/kitaplar/hakem _tenfiz.htm, last accessed on 8 February
2012

- Theses

An Investigation On The Application Of Standard Contracts In The Turkish Construction
Industry, A Thesis Submitted To The Graduate School Of Natural And Applied Sciences
Of Middle East Technical University By Begim Sertyesilisik, In Partial Fulfilment Of The
Requirements For The Degree Of Doctor Of Philosophy In Building Science In
Architecture, January 2007

A Conscientious Approach To Claims Management Strategies In International Projects
Using FIDIC Based Contract, By Ozlem Sevin, B.S. in C.E. Bogazigi University 2003,
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Submitted to the Institute for Graduate Studies in Science and Engineering in Partial
Fulfilment Of The Requirements For The Degree Of Master Of Science Graduate

Program In Civil Engineering, Bogdazigi University, 2007

Contract Management Behavior Of Turkish Construction Companies In International
Contracts A Thesis Submitted To The Graduate School Of Natural And Applied Sciences
Of Middle East Technical University, By Muhammet Alper Yigit, In Partial Fulfilment Of
The Requirements For The Degree Of Master Of Science In Civil Engineering, February
2009

FIDIC Kapsaminda Uyusmazliklarin Coézimii, Yiksek Lisans Tezi, Gazi Universitesi,
Sosyal Bilimler Enstitiisii Ozel Hukuk Anabilim Dali, Devletler Ozel Hukuku Bilim Dali,

Hazirlayan: Buket Koldas, Tez Danismani: Dog. Dr. F. Bilge Tanribilir, Ankara, 2008

Uluslararasi ihalelerde Ornek Alinan FIDIC Sartnamelerinin Ve Tirkiye Uygulamasinin
incelenmesi, Master Tezi, Gazi Universitesi, Sosyal Bilimler Enstitiisii, Kamu Hukuku
Anabilim Dali, idare Hukuku Bilim Dali, Hazirlayan: Celalettin Giiveng, Tez Danismani:
Dog. Dr. E. Ethem Atay, Ankara, 2006

FIDIC Standart Kurallarina Gére Hazirlanan Milletlerarasi insaat Sdzlesmelerinden
Dogan Uyusmazliklarda Tahkim, Yiiksek Lisans Tezi, Bagkent Universitesi, Ozel Hukuk
Anabilim Dali, Hazirlayan: Mehmet Kodakoglu, Tez Danigsmani: Yrd. Do¢. Dr. Mustafa
Ozbek, Ankara, 2007

Milletlerarasi Tahkimde Yabanci Hakem Kararlarinin Kesinlesmesi ile Tanima Ve Tenfizi,
Yilksek Lisans Tezi, Gazi Universitesi Sosyal Bilimler Enstitiisii, Ozel Hukuk Anabilim
Dali, Devletler Ozel Hukuku Bilim Dali, Hazirlayan: Hacer Onur Eray, Tez Danismani:
Dog. Dr. Feriha Bilge Tanribilir, Ankara, 2010

- Laws

Turkish Code of Obligations, Law No: 6098, Accepted On: 11 January 2011 (as of
1.1.2012)

German Civil Code - Birgerliches Gesetzbuch (BGB), Civil Code in the version
promulgated on 2 January 2002 (Federal Law Gazette [Bundesgesetzblatt]), last

amended by statute of 28  September 2009, http://www.gesetze-im-

internet.de/englisch _bgb/englisch _bgb.html#p0845, last accessed on 26 January 2012

International Arbitration Law (Turkey), Milletlerarasi Tahkim Kanunu, Law No: 4686,
Accepted On: 21/06/2001 (as of 1.1.2012)

General Specifications for Public Works (Turkey), Bayindirlik isleri Genel Sartnamesi,
Official Gazette no: 18540, dated 9.10.1984 (as of 1.1.2012)

6


http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0845
http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0845

General Conditions of Construction Works (Turkey), Yapim isleri Genel Sartnamesi (For
contracts agreed upon Public Works Contract Law, Law No: 4735) (as of 1.1.2012)

International Private Law and Procedura Law (Turkey), Milletlerarasi Ozel Hukuk Ve Usul
Hukuku Hakkinda Kanun, Law No: 5718, Accepted On: 27/11/2007 (as of 1.1.2012)

Regulation (EC) No 864/2007 Of The European Parliament And Of The Council Of 11
July 2007 On The Law Applicable To Non-Contractual Obligations (Rome II)

Regulation (EC) No 593/2008 Of The European Parliament And Of The Council Of 17
June 2008 On The Law Applicable To Contractual Obligations (Rome 1)



CHAPTER 2

BACKGROUND OF THE TWO FORMS OF
DOCUMENTS

2.1. UNCITRAL AND THE UNCITRAL GUIDE

Drafted within the Working Group on the New International Economic Order of the United
Nations Commission on International Trade Law (UNCITRAL), which is composed of all
36 member States of UNCITRAL, the document is adopted by UNCITRAL at its twentieth

session in August 1987 by the following resolution:

"The United Nations Commission on International Trade Law,

Recalling its mandate under General Assembly resolution 2205 (XXI) of 17
December 1966 to further the progressive harmonization and unification of the law of
international trade, and in that respect to bear in mind the interests of all peoples, and
in particular those of developing countries, in the extensive development of
international trade,

Taking into consideration the resolutions adopted by the General Assembly on
economic development and the establishment of the new international economic
order,

Considering that legally sound, balanced and equitable international contracts for the
construction of industrial works are important for all countries, and in particular for
developing countries,

Being of the opinion that a legal guide on drawing up international contracts for the
construction of industrial works, identifying the legal issues to be dealt with in such
contracts and suggesting solutions of those issues, will be helpful to all parties, in
particular those from developing countries, in concluding such contracts,

1. Adopts the UNCITRAL Legal Guide on Drawing Up International Contracts for the

Construction of Industrial Works;



2. Invites the General Assembly to recommend the use of the Legal Guide by
persons involved in drawing up international contracts for, the construction of
industrial works;

3. Requests the Secretary-General to take effective measures for the widespread
distribution and promotion of the use of the Legal Guide" (UNCITRAL Guide,
Foreword, Introduction).

Reviewing the resolution text, one would be reminded of construction works taking place
in Iraq, Afghanistan, former Soviet Countries after the pro-1989 political structure; and
also the facilities constructed for energy, such as pipelines and the petroleum dwelling

facilities. Then the importance of the UNCITRAL Guide becomes more apparent.

It is as well summarized in the Introduction of the UNCITRAL Guide that; after 1974 and
1975 when the United Nations General Assembly adopted a number of resolutions
dealing with economic development and the establishment of a new international
economic order, UNCITRAL was called upon to take account of the relevant provisions of
those resolutions. UNCITRAL, also taking into account a recommendation of the Asian-
African Legal Consultative Committee (AALCC), in 1978 the established a Working
Group on the New International Economic Order and charged it with the task of making
recommendations as to specific topics. The Working Group reported to the Commission
its conclusion that a study of contractual provisions commonly occurring in international
industrial development contracts would be of special importance to developing countries,
in view of the role of industrialization in the process of economic development. Thus, in
1981 the Commission instructed the Working Group to prepare a Legal Guide on Drawing
up International Contracts for the Construction of Industrial Works (UNCITRAL Guide,

Introduction).

In the Foreword of the UNCITRAL Guide, it is noted that representatives of many other
States and international organizations attended sessions of the Working Group as
observers and participated actively in the work on the Guide, that the Secretariat
consulted with practitioners and other experts in the field of international works contracts,
it consulted numerous sources, including publications, articles and other textual
materials, as well as model forms of contract, general conditions of contract and actual

contracts between parties (UNCITRAL Guide, Foreword).

The preparation of the Guide was largely motivated by an awareness that the
complexities and technical nature of the field often make it difficult for purchasers of
industrial works, particularly those from developing countries, to acquire the necessary
information and expertise required to draw up appropriate contracts. The Guide has

therefore been designed to be of particular benefit to those purchasers, while seeking at



the same time to take account of the legitimate interests of contractors. The Guide seeks
to assist parties in negotiating and drawing up contracts by identifying the legal issues
involved in contracts, discussing possible approaches to the solution of the issues, and,
where appropriate, suggesting solutions which the parties may wish to incorporate in their
contract, in the light of the differences between the various legal systems in the world
(UNCITRAL Guide, Introduction).

In regards the UNCITRAL Guide, an industrial works is an installation, which incorporates
one or more major pieces of equipment and a technological process to produce an
output, examples of which include petrochemical plants, fertilizer plants and hydroelectric
plants (UNCITRAL Guide, Introduction).

The UNCITRAL Guide has been designed to be of use to persons involved at various
levels in negotiating and drawing up works contracts; such as lawyers representing the
parties, as well as non-legal staff of and advisers to the parties (e.g., engineers) who
participate in the negotiation and drawing up of the contracts. The UNCITRAL Guide is
also intended to be of assistance to persons who have overall managerial responsibility
for the conclusion of contracts, and who require a broad awareness of the structure of
those contracts and the principal legal issues to be covered by them. Such persons may
include, for example, high-level officials of a Government ministry under the auspices of
which the works is being constructed. The UNCITRAL Guide not having an independent
juridical status; is intended merely to assist parties in negotiating and drafting their
contract; also it is not intended to be used for interpreting contracts entered into before or
after its publication (UNCITRAL Guide, Introduction).

2.2. FIDIC CONDITIONS OF CONTRACT

In need of a standard form in construction contracts, various forms, which were used prior
to Second World War, were combined in to an agreed standard document, by Institution
of Civil Engineers and the Federation of Civil Engineering Contractors in the United
Kingdom. This, published in 1945, is the document shortly known as ICE Form. However,
ICE Form was mainly for the domestic scene in United Kingdom. An international
document Overseas (Civil) Conditions of Contract (the ACE Form) is therefore published
11 years after the ICE, in 1956, jointly by Association of Consulting Engineers in the
United Kingdom, Export Group for the Construction Industries in the United Kingdom, and
Institution of Civil Engineers. However, the ACE Form remained faithful to the original

domestic form (Bunni, p.3-16).
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In 1957, Conditions of Contract (International) for Works of Civil Engineering Construction
was published. This was based on the ACE Form, prepared by FIDIC and FIEC. Due to
its long name, on the other hand the cover printed in red, it became popularly known as
the “Red Book” (Bunni, p.3-16).

The Second Edition of the Red Book was published in 1969, when it was approved and
ratified by the International Federation of Asian and Western Pacific Contractors’
Associations. A reprint in 1973 added the approval and ratification by the Associated
General Contractors of America and the Inter-American Federation of the Construction
Industry (Bunni, p.3-16).

Following the Fifth Edition of the ICE Form, in 1977 the Third Edition of the Red Book
was published. With this Third Edition, the importance of law governing a specific
contract, the applicable law of the contract was recognized in the Red Book, but no
attempt was made to depart from the principles of common law under which the ICE and
ACE Forms were drafted. There was also no attempt to recognize that there could be a
conflict of laws between the common law system and any other system of law to which

the applicable law of contract belonged (Bunni, p.3-16).

Criticism came to after 1980s when the number of disputes ending in arbitration
increased and every clause and term in the Red Book came under the scrutiny of lawyers

experienced discovering different interpretations (Bunni, p.3-16).

In 1987 when the Forth Edition is published, the word “international” was no more in the
title of the document, inviting parties from all over the world to use the Red Book also in
domestic contracts (Bunni, p.3-16).

In 1996, FIDIC published the document “Supplement to Fourth Edition 1987”, intended to
provide alternative arrangements in three controversial areas of the Red Book. These

were:

- Settlement of disputes: “Dispute Adjucation Board”. This is modeled in response
to the criticism of the role of the engineer as an adjucator or quasi-arbitrator in the
resolution of disputes. Dispute Adjucation Board, formed of one or three experts
to render a decision in respect of a dispute without having to resort to the

engineer for a final determination is new.

- Payment: “Payment on Lump Sum Basis”. This section provides the tools to

payment in lump sum basis instead of using bill of quantities.

- Preventing Delay in Certification: “Late Certification”. This section provides
alternative wording to safeguard the interests of the contractor where the

engineer is late in certifying interim payments.
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In 1999, FIDIC produced a totally new set of documents, one of which is the Construction

Contract, sometimes referred as 1999 Red Book (Bunni, p.3-16).

Revised certain times due to criticisms and changing conditions, FIDIC Conditions of
Contract is being classified as a standard document with ability to be applied to projects
covering a wide range of complexity, enabling low to medium level of Employer
involvement in the management of the project, where high cost certainty can be achieved
high, on the other hand enabling a high capacity for managing variations, however low to

medium speed of implementation (Tate, 2003).

The 1999 “Red Book” is the subject of study of this Thesis.
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CHAPTER 3

ANALYSIS OF FIDIC CONDITIONS OF
CONTRACT UNDER THE PRINCIPLES OF
UNCITRAL GUIDE

3.1. METHODOLOGY

The aim the thesis is to review FIDIC Conditions of Contract in respect to claim issues. A
literature survey is performed to understand contracts law, essence of FIDIC Conditions

of Contract, and determine which issues mostly lead to a considerable claim.
The below documents are reviewed for this purpose:

- An Investigation on the Application of Standard Contracts in the Turkish
Construction Industry, A Thesis Submitted to the Graduate School of Natural and
Applied Sciences of Middle East Technical University by Begim Sertyesilisik, In
Partial Fulfillment of the Requirements for the Degree of Doctor of Philosophy in

Building Science In Architecture, January 2007

- A Conscientious Approach to Claims Management Strategies in International
Projects Using FIDIC Based Contract, by Ozlem Sevin, B.S. in C.E. Bogazici
University 2003, Submitted to the Institute for Graduate Studies in Science and
Engineering in Partial Fulfilment of the Requirements for the Degree of Master of

Science Graduate Program In Civil Engineering, Bogazici University, 2007

- Contract Management Behavior of Turkish Construction Companies in
International Contracts, A Thesis Submitted to the Graduate School of Natural
and Applied Sciences of Middle East Technical University, by Muhammet Alper
Yigit, In Partial Fulfilment of the Requirements for the Degree of Master of

Science in Civil Engineering, February 2009
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- http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth,
Claims Under The New FIDIC Conditions Of Contract, John Papworth Frics,
FCIArb, MInstCES, MACostEManaging Director, John Papworth Limited, UK, last

accessed on 26 Jan 2012

- http://www.fenwickelliott.co.uk/files/Arbitration%207%20-
%20FIDIC%20an%20overview.pdf, FIDIC: An Overview The Latest

Developments, Comparisons, Claims and Force Majeure, Jeremy Glover, 11

September 2007, Construction Law Summer School 2007, Queen’s College

Cambridge, last accessed on 26 Jan 2012

- FIDIC, An Analysis of International Construction Contracts, Edited by: Robert
Krutson, Kluwer Law International and International Bar Association, 2005, ISBN
90-411-2323-7

- The FIDIC Forms of Contract, Neal G. Bunni, Blackwell Publishing, 2005, Third
Edition, ISBN 13: 978-14051-2031-9

- Exploring the Influence of Contract Governance on Construction Dispute
Negotiation, Sai On Cheung, Wei Kei Wong, Tak Wing Yiu, Tim Wai Kwok,
Journal of Proffessional Issues in Engineering Education and Practice, ASCE,
October 2008, pages 391-398

Consequently it is observed that; compliance with standards as to pass the tests and
taking over of works, delays and defects and remedying of such, extension of defects
notification period, extent of Engineer's authority especially in a view to giving
instructions, determinations and evaluation, payment issues and price adjustments,
Contractor’s access to site and completeness or on the contrary delay of data or

drawings or instructions are of the most problematic areas leading to claims.

Settlement of Disputes and Termination of Contract is without any doubt, is regarded as
problematic area for claims. However, reserving a section for them would be contrary to
the essence of the Thesis, in view to the statements in Chapter 1 — Introduction (page 1).
The aim should be drafting a contract that will minimize the disputes, such that contract is
the basis document where all responsibilities, duties and solution methods to problems,
claims, changes, variations, extensions, and disputes are covered. Thus, it is desired that
parties -employer, engineer and contractor- reach to a compromise without referring the
issues to Dispute Adjucation Board or to arbitration. Similarly, it is desired that works be
completed as stated in the contract unless termination has to take place due to case of

absolute necessity such as force majeure.
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In respect to comparison, one would note that, the structure of UNCITRAL Guide and
FIDIC Conditions of Contract are far away from being similar. When analyzing if FIDIC
Conditions of Contract is falling in line with UNCITRAL Guide, as a matter of
methodology, UNCITRAL Guide is taken as the basis, thus the order of sections of
UNCITRAL Guide is followed.

Considering the above stated areas leading to claims, as to the limits of the Thesis,
special attention had to be drawn to certain section of UNCITRAL Guide while omitting

the others.

Below are the sections of UNCITRAL Guide whose content is summarized as they
appear in UNCITRAL Guide, which are not considered within the abovementioned

criteria.

- Transfer of technology

The purchaser will require knowledge of the technological processes necessary for
production by the works, and require the technical information and skills necessary for its
operation and maintenance. The communication to the purchaser of this knowledge,
information and skills is often referred to as the transfer of technology. Differing
contractual arrangements can be adopted for the transfer of technology and the
performance of the other obligations necessary to construct the works. The transfer of
technology itself may occur in different ways, for example, through the licensing of
industrial property, through the creation of a joint venture between the parties or the
supply of confidential know-how (UNCITRAL Guide, p. 64-75).

- Supply of equipment and materials

In structuring provisions in their contract concerning the supply of equipment and
materials, the parties might bear in mind that supply of equipment and materials by the
contractor under a works contract has features, which may differ from those in respect of
delivery of goods under a sales contract. The parties may wish to consider whether
certain issues connected with the supply of equipment and materials should be settled in
their Works contract in accordance with a particular trade term as interpreted in the
International Rules for the Interpretation of Trade Terms (INCOTERMS). The necessity
for and nature of the description in the contract of equipment and materials to be supplied
by the contractor may depend upon the contracting approach chosen by the purchaser as
well as the extent of the contractor's obligations. It is advisable to specify in the contract
the time when and the place where equipment and materials are to be supplied
(UNCITRAL Guide, p. 99-108).
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- Construction on site

Construction on site covers civil engineering, building and the installation of equipment. It
also covers the supply by the contractor of certain construction services relating to
installation to be effected by the purchaser or an enterprise engaged by the purchaser
(UNCITRAL Guide, p. 109-118).

- Subcontracting

The term "subcontracting” as used in UNCITRAL Guide refers to the engagement by the
contractor of a third person to perform certain of the contractor's obligations under the
works contract. It is desirable for the contract to contain provisions dealing with the
permissible scope of subcontracting, the selection of subcontractors and other aspects of
subcontracting (UNCITRAL Guide, p. 128-139).

- Completion, take-over and acceptance

The contractor may be obligated to prove completion of construction through the conduct
of successful completion tests. The contract may describe the tests that are required. The
contract may require the conduct of the tests within a specified period after notification of
completion to the purchaser. If the tests are unsuccessful, the contractor may be
obligated to repeat them. The contract may determine the date when construction is
considered complete if completion tests are successful. The contract should specify when
the purchaser is obligated to take over the works. It is advisable for the contract to
determine the legal consequences of take-over. The contract may obligate the purchaser
to accept the works within a specified period after the conduct of successful performance
tests, and obligate the parties to prepare an acceptance statement, to be signed by both
parties. The statement may list the defects in the works discovered during the
performance tests, and set forth a time-schedule for their cure. It is advisable for the
contract to determine the legal consequences of acceptance, in particular if the contract
provides for provisional acceptance (UNCITRAL Guide, p. 147-157).

Some of the sub-heading under this head are considered in sub-section 3.9. Delay,

Defects and Other Failures to Perform (see page 53).

- Passing of risk

Loss or damage may be caused to equipment and materials to be incorporated in the
works and to the works before or after completion, as well as to tools and construction
machinery to be used by the contractor for effecting the construction. Under this head,

UNCITRAL Guide deals with loss or damage, which may be caused by accidental events
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or by the acts of third persons for whom neither party is responsible, and the issue of
allocating the risk of such loss or damage between the parties (UNCITRAL Guide, p. 158-
166).

- Transfer of ownership of property

The issue of whether various types of property involved in the construction of works are
owned by the contractor or the purchaser may be important in connection with questions
of insurance, taxation, and liability to third persons arising from the property or its use.
The issue is also important because the property may be seized by creditors of its owner
and is subject to bankruptcy proceedings against him. The UNCITRAL Guide deals with
the transfer of the ownership of property as an issue distinct from the passing of risk of
loss of or damage to that property (UNCITRAL Guide, p. 167-169).

- Insurance

It is advisable for the contract to require property insurance and liability insurance, and to
specify the risks which are to be insured against, the party who is obligated to obtain the
insurance, the parties and other entities who are to be named as insured parties, the
minimum amount of insurance, the applicable deductible or excess, and the period of
time to be covered by the insurance (UNCITRAL Guide, p. 170-181).

- Security for performance

Each party to a works contract may seek security against failure of performance by the
other. A security in favor of the purchaser may be in the form of a guarantee, while that in
favor of the contractor may be in the form of a guarantee or an irrevocable letter of credit
in his favor. Security interests in property are not a significant form of security for
performance under works contracts. It is advisable for the works contract to set forth the
forms of security to be furnished by each party, and the consequences of a failure to do
so (UNCITRAL Guide, p. 182-195).

- Liguidated damages and penalty clauses

Liquidated damages clauses and penalty clauses provide that, upon a failure of
performance by one party, the aggrieved party be entitled to an agreed sum of money
from the party failing to perform. In works contracts, these clauses are usually included in
respect of failures of performance by the contractor. The clauses have certain
advantages. Since the agreed sum is recoverable without the need to prove that losses

have been suffered, the expenses and uncertainty associated with the proof of losses are

17



removed. The sum may also serve as the limit to the liability of the contractor, who will be
assisted by knowing the maximum liability to which he is likely to be exposed. The parties
may wish to provide that if the failure to perform is caused by an exempting impediment,
the agreed sum is not due. The law applicable to the contract often regulates the
relationship between recovery of the agreed sum and enforcement of the performance of
obligations. That law also often regulates the relationship between the recovery of the

agreed sum and the recovery of damages (UNCITRAL Guide, p. 218-225).

- Damages

The law applicable to the contract will determine the conditions under which, and the
extent to which, a party who fails to perform a contractual obligation is liable to pay
damages. The legal rules on some issues relating to liability may be mandatory, while on
other issues the legal rules may be capable of modification by the parties. Most legal
systems, however, permit the parties to settle through contract provisions issues relating
to the extent to which damages may be recoverable. In the contract, the parties may wish
to determine the extent to which the party who is aggrieved by the failure to perform is to
be compensated. Damages may be distinguished in certain respects from payment of an
agreed sum and from interest (UNCITRAL Guide, p. 226-232).

Although the heading is not studied separately within the context of the Thesis, there
exist references in sub-section 3.9. Delay, Defects and Other Failures to Perform (see

page 53) and sub-section 3.11.3. Choice of Law - Notes on Sub-Section (see page 101).

- Exemption clauses

During the course of construction, events may occur which impede the performance by a
party of his contractual obligations. The exemption clauses deals with the case that
under which a party who fails to perform a contractual obligation due to an impediment is
exempted from certain legal consequences of the failure. It would be in the interest of the
purchaser if the scope of the exemption clause were limited, both as to the events which
constitute exempting impediments and the legal consequences of exempting
impediments. The parties may wish to enable both parties to invoke an exemption clause
(UNCITRAL Guide, p. 233-240).

- Hardship clauses

Hardship is a term that is used in the UNCITRAL Guide to describe a change in
economic, financial, legal, or technological factors, which causes serious adverse

economic consequences to a contracting party, thereby rendering more difficult the
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performance of his contractual obligations. A hardship clause usually defines hardship,
and provides for renegotiation to adapt the contract to the new situation created by the
hardship. Hardship clauses are to be distinguished from exemption clauses. A hardship
clause has, however, several disadvantages. The possibility of renegotiation makes the
contract to some degree unstable, the definition of hardship tends to be imprecise and
vague, and the inclusion of the clause may induce the advancement of spurious claims
that hardship exists to avoid the performance of obligations. Furthermore, the purchaser
may in particular be disadvantaged because the contractor will potentially have more

opportunities to invoke the clause than the purchaser will (UNCITRAL Guide, p. 241-247).

Although the heading is not studied separately within the context of the Thesis, there
exist references in sub-section 3.6.3.1. Pacta Sunt Servanda, Clausula Rebus Sic

Stantibus, Alteration of Contracts (see page 40).

- Suspension of construction

As no developed doctrine of suspension exists in most legal systems, the parties may
wish to consider the inclusion of a clause in the contract permitting suspension of
construction, defining the circumstances in which suspension may be invoked and
describing its legal effects. The parties may agree to permit the purchaser to order the
suspension of construction only upon grounds specified in the contract or for his
convenience. The contract may give the contractor the right to suspend construction in
two specific circumstances. The contractor may be entitled to suspend construction firstly
as an alternative to the more drastic remedy of termination in cases where the failure to
perform an obligation by the purchaser is serious enough to justify such termination, and
secondly when a failure of performance on the part of the purchaser makes it
unreasonably difficult for the contractor to proceed with the construction (UNCITRAL
Guide, p. 260-265).

- Termination of Contract

It is desirable for the contract to include a termination clause in order to provide for an
orderly and equitable procedure in the event of circumstances, which make it prudent or
necessary to terminate the contract. Before the contract is terminated, it would be in the
interests of both parties to resort to other measures or remedies provided by the contract
in order to deal with the circumstances. In drafting a termination clause, the parties
should take account of any mandatory legal rules on the subject of the law applicable to
the contract, and should be aware of any non-mandatory rules. The contract might entitle
the purchaser to terminate in certain situations involving a failure of the contractor to

perform, a violation by the contractor of restrictions on the transfer of the contract and,
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possibly, a violation of restrictions on subcontracting. It may be advisable for the contract
to entitle the purchaser to terminate the contract in the event that the contractor is
adjudicated bankrupt. The parties may wish to consider whether the institution of
bankruptcy proceedings in respect of the contractor should entitle the purchaser to
terminate the contract. The parties may also wish to consider whether the purchaser
should be entitled to terminate the contract in the event of proceedings similar or related
to bankruptcy proceedings in respect of the contractor, or in the event of bankruptcy or
similar or related proceedings in respect of a guarantor. The parties may wish to consider
whether the purchaser should be entitled to terminate the contract for his convenience.
The contract might entitle the contractor to terminate in certain situations similar to those
in respect of the purchaser. The contract may specify the rights and obligations of the
parties upon termination. The contract may specify those provisions, which are to survive
the termination, and continue to bind the parties (UNCITRAL Guide, p. 266-278).

Although the heading is not studied separately within the context of the Thesis, there
exist references in sub-section 3.9. Delay, Defects and Other Failures to Perform (see

page 53).

- Supplies of spare parts and services after construction

After construction is completed and the works has been taken over by the purchaser, the
purchaser will have to obtain spare parts to replace those that are worn out or damaged,
and to maintain, repair, and operate the works. He may wish to obtain from the contractor
the spare parts and the repair, maintenance and operation services, which he may need
(UNCITRAL Guide, p. 279-293).

- Transfer of contractual rights and obligations

The transfer of contractual rights and obligations as considered in this chapter of
UNCITRAL Guide includes, the transfer of the contract in its entirety, whereby a new
party is substituted for one of the original parties to the contract, as well as the transfer of

certain specific rights and obligations under the contract (UNCITRAL Guide, p. 294-298).

- Settlement of Disputes

The mechanisms provided in the contract for the settlement of disputes might include
negotiation, conciliation, arbitration or judicial proceedings. A referee may also be
authorized to settle disputes. The most satisfactory method of settling disputes is usually
by negotiation between the parties. If the parties fail to settle their dispute through

negotiation, they may wish to attempt to do so through conciliation before resorting to
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arbitral or judicial proceedings. The parties may wish to provide for conciliation under the
UNCITRAL Conciliation Rules. Disputes arising from works contracts are frequently
settled through arbitration. Arbitration may be conducted only based on an agreement by
the parties to arbitrate. Such an agreement may take the form of an arbitration clause
included in the contract. It would be advisable for the contract to indicate what disputes
are to be settled by arbitration. The parties may select the type of arbitration that best
suits their needs. They may establish by agreement the procedural rules to govern their
arbitral proceedings, such as the UNCITRAL Arbitration Rules. In addition, they may wish
to settle various practical matters relating to the arbitral proceedings, including the
number and appointment of arbitrators, the place of arbitration and the language of the
proceedings. Where the parties wish their disputes to be settled in judicial proceedings, it
may be advisable for the contract to contain an exclusive jurisdiction clause to reduce the
uncertainties connected with judicial settlement. The validity and effect of the exclusive
jurisdiction clause should be considered in the light of the law of the country of the
selected court, as well as the law of the countries of the two parties (UNCITRAL Guide, p.
306-320).

Although not handled separately in the context of the Thesis, in respect to the vagueness
of the subject, a sub-section is reserved to discuss how claims are handled in FIDIC
Conditions of Contract (see sub-section 3.11.3.1. Notes on FIDIC Conditions of Contract

Sub-Clause 20.1 [Contractor’s Claims], page 104).

3.2. TERMINOLOGY

In UNCITRAL Guide the terms used as purchaser, contractor, consulting engineer
consecutively corresponds to employer, contractor and engineer in FIDIC Conditions of
Contract. Throughout the Thesis the terms purchaser and employer, consulting engineer

and engineer would have the same meaning as the other would have.

3.3. ENTERING INTO CONTRACT

UNCITRAL Guide Part 1 starts drawing attention to pre-contract studies, choice of
contracting approach, where approaches for single contract or for several contracts and
for joint ventures are studied. In continuation, tendering and negotiation is discussed.
These sections would not be referred here, but “Entering into Contract” where form of
contract and validity and entry into force of contract is reviewed will be discussed below.

Emphasis is drawn to validity and entry into force of contract because that the rest of the
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discussions will have a meaning only if the contract is valid and only if the responsibilities
or obligations arising from the contract fall into the time wise validity and applicability of

the contract.

3.3.1. UNCITRAL GUIDE

UNCITRAL Guide draws attention to the fact that the date of signing of a contract, that is
entering into a contract and the date on which contractual obligations start may differ.
Such that, the parties may agree that the contractual obligations are to arise only from the
date when a specified pre-condition is fulfilled. An example for a pre-condition may be the
date on which a required license is obtained (UNCITRAL Guide, p. 39).

3.3.2. FIDIC CONDITIONS OF CONTRACT

As regards FIDIC Conditions of Contract, there is no differentiation between entering into

contract and start of contractual obligations.

3.3.3. NOTES ON SUB-SECTION

One may question the use of different dates that UNCITRAL Guide suggests. In FIDIC
Conditions of Contract, per Sub-Clause 8.1 [Commencement of Work], unless otherwise
agreed the Contractor shall commence the work. As a result, Contractor shall furnish a
performance security not later than 28 days after Letter of Acceptance (FIDIC Conditions

of Contract, Sub-Clause 4.2 [Performance Security]).

On the other hand, if no date is specified for Sub-Clause 2.1 [Right of Access to the Site]
in the Appendix for Tender, Contractor submitting a program (Sub-Clause 8.3
[Programme]) and Employer providing access to the site (Sub-Clause 2.1) will also occur

consecutively.

It may be argued that these dates in FIDIC Conditions of Contract may be overcome by
specifying a delaying clause. However, there are other consequences of entering into a

contract, which are in some legal systems, not possible to look the other way.

For example, in legal systems having their roots in Roman law, after entering into a
contract one may not revert from the contract but may only terminate it. The capacity of
the parties as well, is determined by as of the time of entering into contract. Changes
occurring later than that, but before the obligations are due would not have an effect on
the contract. By signing the contract, there are also secondary responsibilities such as

not to act in a way that may endanger the subject of contract or contrary to other party’s
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benefits. As a result of this, the purchaser would be retained to destroy, sell, or restrict
the rights associated with the construction area, plants or materials that will be provided

by the employer. Similar holds true for the contractor.

In this case, entering of the contract would have its importance concerning the fact that,

the offer of the contractor may be valid only for a limited time.

3.4. GENERAL REMARKS ON DRAFTING

In Part 2 of UNCITRAL Guide, first there is a reference to General Remarks on Drafting
where language of contract; parties to and execution of contract; contract documents,
hierarchy and interpretation; notifications and lastly definitions are discussed. Hereby,
only the discussion for language of the contract and the contract documents are

reviewed.

Parties to the contract and execution of the contract are studied within discussion of other
factors. As well, the issue of notifications is referred to under relevant sections when
there is a reference to a notification. Definitions, which are advised to be included in the
contract, are already present in FIDIC Conditions of Contract and reference is drawn to

those definitions when required.

3.4.1. LANGUAGE OF CONTRACT

3.4.1.1. UNCITRAL GUIDE

UNCITRAL Guide highlights that drawing up the contract only in a single language
version would reduce conflicts of interpretation in regards to contractual provisions. On
the other hand, UNCITRAL Guide draws attention to the criteria for selection of language
where attention the following is recommended: to be understood by senior personnel of
each party who will be implementing the contract, reflect agreement of parties on
technical issues, language commonly used in international commerce, ease for dispute
settlement and language of the country whose law is applicable (UNCITRAL Guide,
p.46).
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3.4.1.2. FIDIC CONDITIONS OF CONTRACT

FIDIC Conditions of Contract Sub-Clause 1.4 [Law and Language] states that: “If there
are versions of any part of the Contract which are written in more than one language, the
version which is in the ruling language stated in the Appendix to Tender shall prevail”.

In the Appendix to Tender (FIDIC Conditions of Contract), two languages are defined,

which are: “Ruling Language” and “Language for Communications”.

3.4.1.3. NOTES ON SUB-SECTION

The approach of FIDIC Conditions of Contract for two languages, one as the ruling
language and the other for communications may lead to disputes. In a contract with
ruling language “X”, and language of communication as “Y”; where directions or
instructions are issued by the Engineer introduces a variation, however communicated on
in the language specified as “Language for communications” -in this case “Y”- may lead
to a question of interpretation. Language “Y” is only for communication, on the other hand
it is “X” being the ruling language of the contract. Bearing in mind that Specifications and
Drawings forming part of the Contract; then any change or modification to these may be

claimed to be void when the direction or the instruction is only in language “Y”.

3.4.2. CONTRACT DOCUMENTS, HIERARCHY AND
INTERPRETATION

3.4.2.1. UNCITRAL GUIDE

While UNCITRAL Guide stresses that the principal document should always prevalil, it
does not give further specific formula but draws attention to certain facts (UNCITRAL
Guide, p.48).

First concern is any modification to contract to be in effect, is advised to be done in
writing. Then, UNCITRAL Guide draws the attention to the relationship of contract
documents with oral exchanges, correspondences and draft documents, which were
during the negotiation stage of the contract. It reminds that, the parties may agree that;
those should not be part of contract document, and even further, those cannot be used to
interpret the contract (UNCITRAL Guide p.48-49). From here it follows that, unless parties
disagree so, those can also be used to interpret the contract or can be as well the part of

the contract.
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If headings and side notes, that mainly facilitate the easy reading of the contract, are part
of the contract text, is also another point, which can be noted in the contract document
(UNCITRAL Guide p.48-49).

3.4.2.2. FIDIC CONDITIONS OF CONTRACT

FIDIC Conditions of Contract defines the hierarchy between contract documents in Sub-
Clause 1.5 [Priority of Documents]:

“The documents forming the Contract are to be taken as mutually explanatory of one
another. For the purpose of interpretation, the priority of the documents shall be in

accordance with the following sequence:

A. The Contract Agreement (if any)

B. The Letter of Acceptance

C. The Letter of Tender

D. The Particular Conditions

E. These General Conditions

F. The Specification

G. The Drawings, and

H. The Schedules and any other documents forming part of the Contract.

If an ambiguity or discrepancy is found in the documents, the Engineer shall issue
any necessary clarification or instruction”.

In the “Guidance for the Preparation of Particular Conditions”, FIDIC Conditions of

Contract suggests a variation as below:

“The Documents forming the Contract are to be taken as mutually explanatory of one
another. If an ambiguity or discrepancy is found, the priority shall be such as may be
accorded by the governing law. The Engineer has authority to issue any instruction

which he considers necessary to resolve an ambiguity or discrepancy”.

On the other hand, for interpretation purposes, FIDIC Conditions of Contract Sub-Clause
1.2 [Interpretation] states that words indicating one gender includes both genders, words
indicating singular also includes plural and vice versa, provisions including the words
“agree”, “agreed” or “agreement” require the agreement to be recorded in writing,

“written” or “in writing” means hand-written, type-written, printed or electronically made,
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resulting in a permanent record. It is followed that, the marginal words and other

headings shall not be taken into consideration of the Conditions of Contract.

The latter statement is of crucial importance when interpreting the contract. For example,
when one reads Sub-Clause 15.1 [Notice to Correct] “If the Contractor fails to carry out
any obligation under the Contract, the Engineer may by notice require the Contractor to
make good the failure and to remedy it within a specified reasonable time.” as it is, he
may think that if Contractor does not act per Employer’s request, there may be several
outcomes, such as cost reduction per Employer’s claim, suspension, introducing another
Contractor to act side by with the existing one, remedy of the failure by the Employer, and
etc. However, when it is interpreted together with the heading, which is namely
“Termination by Employer”, then one may interpret such that, since it is under that
heading, when Contractor fails to remedy any failure or make it good, then it is

Employer’s Termination to follow, and no other way.

3.4.2.3. NOTES ON SUB-SECTION

Although the talks during negotiation stage may be of crucial importance when
interpreting the Contract, there is no direct reference to those in FIDIC Conditions of
Contract. From there, it follows that, during execution of the Contract or interpreting any
Clause later, if there were a discussion in respect to common understanding of any
clause or technical issue, Contractor and / or the Employer shall be careful to note these
in Particular Conditions of Contract, or make necessary clarifications in the associated
documents or make notes of the Negotiation stage talks can be a part of the Contract in
reference to Sub-Clause 1.5(h). However, to assure this; attention should be drawn that,
per FIDIC Conditions of Contract Sub-Clause 1.2 [Interpretation], to have an effect, any
agreement must be in writing. As well, in respect of Sub-Clause 1.5 [Priority of
Documents], a reference may also be drawn to the correspondences during the

Tendering stage to be part of contract documents.

In respect to the negotiation talks, especially in countries Romano-Germanic law tradition,
in case of a dispute, the judge would have to give a meaning to those, or interpret the

contract in the light of those negotiation talks which reflect the intentions of the parties.
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3.5. DESCRIPTION OF WORKS AND QUALITY
GUARANTEE

For one, who is familiar with FIDIC Conditions of Contract, the heading reminds simply of
the scope of the works to be executed under the Contract, and the issue of quality

assurance. However, under this heading UNCITRAL Guide covers issues such as:
- Scope and technical characteristics of works to be defined in contract documents

- Liability for inaccuracy, insufficiency or inconsistency in the drawings to be

supplied by the purchaser and the contractor, and the consequences
- Confidentiality of contract documents, especially the drawings

- Liability for defects in works, length of guarantee period, commencement of

guarantee period, extension of guarantee period

These most probably extends beyond the expectation of a FIDIC-familiar person, where
the above sub-headings are covered in diverse Sub-Clauses of FIDIC Conditions of
Contract.

In any case, this sub-section should better be reviewed together with sub-section 3.9.
Delay, Defects and Other Failures to Perform (see page 53) where the consequences of
inaccurate, insufficient or inconsistent drawings and also liability for defects are of

concern.

3.5.1. UNCITRAL GUIDE

Under this heading, UNCITRAL Guide (UNCITRAL Guide p. 53-62) draws attention to
that, the main conditions of contract usually cannot cover all the issues related with the
Works. Therefore usually, the general conditions of the contract outlines what is to be
constructed and it is accompanied by drawings, specifications, reference to standards
and other technical documents. On the other hand, it advices the contract to refer to
codes, regulations and any other issue to which contractor must pay attention according

to local legal rules.

UNCITRAL Guide considers that the technical documents, namely, the specifications and
drawings may not be complete to execute the works and some additional documents may
need to be produced during the execution stage. When these are produced by the
purchaser they should be consistent with the previous documents, or else they would
indicate a variation which would be later discussed in upcoming sub-sections, especially

under sub-section 3.10. Variation Clauses (see page 92). When Contractor is to produce
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additional drawings required for execution of the works, such as detailed drawings or
shop drawings, they should also not introduce a change to the basic drawings.
UNCITRAL Guide advises the contract to determine whether detailed drawings submitted
by the contractor require the approval of the purchaser before they can be acted upon by
the contractor. On the other hand, where the purchaser is not even required to approve
drawings, as regards UNCITRAL Guide, the contract may provide that the absence of
objection by the purchaser to detailed drawings is not to be deemed as consent by the

purchaser to deviations in those drawings from the basic drawings.

In cases where specifications and drawings are to be supplied by the purchaser, the
contractor may be obligated to review them if there is any inaccuracy, insufficiency, or
inconsistency. UNCITRAL Guide states that, the contract may provide the contractor be
liable for damages if, within a specified or reasonable period of time after he has
discovered or could reasonably have been expected to discover any inaccuracies,
insufficiencies or inconsistencies in the specifications and drawings, he fails to notify the
purchaser of them.

Else, if the inaccuracy, insufficiency or inconsistency is not expected to be discovered in
such a way, or the notice by the contractor to the purchaser requires changes in the
documents, then the contractor should be compensated due to the occurring results,

such as time and cost where due to which suspension of the works may even take place.

On the other hand, the contractor should bear the costs occasioned by all corrections and
changes necessitated by inaccuracies, insufficiencies or inconsistencies in the
documents provided by him. Moreover, if there is a resulting delay, he may also be liable
to the purchaser for that delay. In sub-section 3.9. Delay, Defects and Other Failures to

Perform (see page 53), the exists reference to purchaser’s remedies for similar cases.

Regards the confidentiality of documents, UNCITRAL Guide questions if there exists any
mandatory local regulation in regards to obligations as to confidentiality may be imposed
on a party. Where certain documents are to be kept confidential, it is advised that the
contract clearly identify these documents, and to specify the extent and duration of the
confidentiality and the extent of permissible disclosure. It is noted that the parties may
wish to agree the confidentiality be in force for a certain duration even if the contract is
terminated. The issue being a subject of intellectual rights, it would not be analyzed within

here in detail.

The last point covered under this topic in UNCITRAL Guide is the quality guarantee and
more specifically the guarantee period. It is advised that contractor be liable for defects in
the works, and for inaccuracies or insufficiencies in technical documents supplied with the

works or those failures discovered and notified to him before the expiry of a guarantee
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period specified in the contract. What constitutes a defect in the works and the remedies,

which the purchaser may have when the contractor is liable under the guarantee, and the

question whether there exists any liability after the expiry of the guarantee period, are

discussed in sub-section 3.9. Delay, Defects and Other Failures to Perform (see page

53).

For guarantee purposes, UNCITRAL Guide puts forward that there should be limitation in

scope of guarantee and the period of guarantee to be specified.

In this

respect, UNCITRAL Guide has drafted the following illustrative provisions

(UNCITRAL Guide, p. 62-63 endnote):

1)

)

@)

“The Contractor guarantees that, during the guarantee period, the Works will be
capable of operation in accordance with the contract, that all the equipment,
materials and other supplies annexed to or forming part of the works will conform
with drawings, specifications and other contractual terms relating to the
equipment, materials or other supplies, and that all technical documents supplied

by him are correct and complete.

The contractor is liable only in respect of defects in the works, equipment,
materials or other supplies, or inaccuracies and insufficiencies in technical
documents, which are notified to him by the purchaser before the expiry of the

guarantee period.

The contractor is not liable under paragraphs (1) and (2) of this article if the work
fail to operate in accordance with the contract during the guarantee period as a

result of:

Normal wear and tear;

- Faulty operation or maintenance carried out by the purchaser or persons
engaged by him, unless the faulty operation or maintenance is a result of

incorrect instructions on operation or maintenance given by the contractor;

- Defective design, equipment or materials supplied or incorrect instructions

given by the purchaser;

- Improper repair or alteration of the works effected by the purchaser or
persons engaged by him, unless the repair or alteration was effected with

the written consent of the contractor;

- Any event, which causes loss or damage to the works where the risk of such

loss or damage is borne by the purchaser.
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(4) The guarantee period commences to run from the date of [acceptance] [take-

over] of the works, and continue for ..... (indicate a period of time).

(5) The guarantee period ceases to run during any period of time during which the
works is not capable of being operated due to a defect covered by this guarantee.
If only a portion of the works is not capable of being operated, the guarantee
period ceases to run in respect of that portion.

(6) When the works cannot be operated as a result of defective equipment or
materials, and the defective equipment or materials are repaired or replaced, a
new guarantee period commences to run in respect of the repaired or replaced
equipment or materials from the date the works can be operated after the repair
or replacement. Where the works can be operated despite the defective
equipment or materials, a new guarantee period commences to run in respect of
the repaired or replaced equipment or materials from the date of the repair or

replacement.

In lieu of the above illustrative provisions, UNCITRAL Guide notes that the length of the
guarantee period may depend on, the nature of the works also taking into consideration
the level of sophistication of the equipment installed in the works; and the difficulty of
discovering defects. It follows that for certain types of works, it may be reasonable to
specify guarantee periods of different lengths in respect of different portions of the works.

If equipment to be installed in the works is not manufactured by the contractor but by third
persons, those manufacturers may provide to the contractor a guarantee in respect of
that equipment with a guarantee period longer than that by the contractor to the
purchaser in respect of the construction to be effected by the contractor. The contractor
may be obligated to inform the purchaser of the content and length of such guarantees
provided by manufacturers, and to transfer to the purchaser all the contractor's rights
arising from such guarantees. If a transfer is not permitted under the applicable law, the
parties may wish to agree that the guarantee provided by the contractor to the purchaser
is not to expire in respect of the equipment covered by the manufacturer's guarantee

before the expiration of that guarantee.

3.5.2. FIDIC CONDITIONS OF CONTRACT

In FIDIC Conditions of Contract set of documents, the contract documents; are listed in

the Contract Agreement.
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In FIDIC Conditions of Contract, which is drawn up for building and engineering works
designed by the Employer, Sub-Clause 1.1.6.1 [Definitions] defines what is meant by

Contractor’'s Documents that are to be supplied by the Contractor.

In this respect, Sub-Clause 4.1 [Contractor's General Obligations] puts forward the
Contractor’s obligations:

- Be responsible for all of the Contractor's Documents (calculations, computer

programs and other software, drawings, manuals, models and other documents

of a technical nature supplied by the Contractor)

- Design any part of the Permanent Works when it is required by the Contract, to
be fit such purposes for which the part is intended as are specified in the Contract

Sub-Clause 1.13 [Compliance with Laws] states that Contractor shall comply with the
applicable Laws when performing the Contract. Similarly, Sub-Clause 7.1 [Manner of
Execution] sets out that Contractor shall carry out the Works as specified in the Contract

and in accordance with recognized good practice.

Sub-Clause 4.9 [Quality Assurance] states that Contractor shall institute a quality
assurance system, details of all procedures and compliance documents shall be
submitted to the Engineer for information before each design and execution stage is
commenced, on the other hand compliance with the quality assurance system shall not
relieve the Contractor of any of his duties, obligations or responsibilities under the

Contract.

Regarding Sub-Clause 3.1(c), any approval, check, certificate, consent, examination,
inspection, test or similar act by the Engineer does not relieve the Contractor from any
responsibility. In parallel, per Sub-Clause 3.2 [Delegation by the Engineer]; when
Engineer delegates his duties or authorities to assistants, any examination, inspection,
test or similar act would have the same effect as the act of the Engineer. However, any
failure to disapprove any Work, Plant or Materials shall not constitute approval, and thus

Engineer has a right to reject them later.

Sub-Clause 1.8 [Care and Supply of Documents] specifies under whose custody the
documents (Employer’'s Documents and Contractor's Documents) are. Moreover, it states
that, whenever a Party becomes aware of an error or defect of a technical nature in a
document, which is for the execution of the Works, the party shall promptly notice the

other party.

Sub-Clause 1.9 [Delayed Drawings and Instructions] states that when works are likely to
be delayed or disrupted due a missing drawing or instruction not issued to the Contractor,

the Contractor is entitled to a claim for extension and cost.
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Sub-Clause 3.3 [Instructions of the Engineer] refers to the fact that the Engineer may at
any time issue additional instruction and additional or modified drawings, whereas if an
instruction constitutes a variation, the associated Clause 13, [Variations and Adjustments]

shall apply.

Sub-Clause 1.10 [Employer's Use of Contractor's Documents] frames up the intellectual
rights arising from the Contractor’'s Documents while Sub-Clause 1.11 [Contractor’s Use
of Employer's Documents] does it for those rights arising from the Employer’s
Documents. Sub-Clause 17.5 [Intellectual and Industrial Property Rights] also deals with
Intellectual and Industrial Property Rights, however intellectual rights would not be dealt
in detail hereby. On the other hand, Sub-Clause 1.12 [Confidential Details] entitles the
Contractor to disclose all such confidential information as the Engineer may reasonably

require in order to verify the Contractor’s compliance with the Contract.

Regarding guarantee purposes, Sub-Clause 11.1 [Completion of Outstanding Work and
Remedying Defects] puts forward that Contractor is to complete any work which is
outstanding as stated in Taking-Over Certificate, and execute all work required to remedy
defects or damage which should be notified to him before the Defects Notification Period
stated in the Contract. Sub-Clause 11.3 [Extension of Defects Notification Period] further
states that; if the defect or damage hinders the Employer to benefit from the Work,
Section or a major item of Plant for which it was intended, then the Employer may benefit
from the remedy of Extension of Defects Notification Period subject to Sub-Clause 2.5
[Employers Claims]. The maximum period it can be extended is limited to two years.
Similarly, in case of suspension, Contractor’s obligations in regards the Plant and / or
Materials, whose delivery or erection was suspended, would not extend more than 2

years after the Defects Notification Period had otherwise have expired.

Sub-Clause 11.4 [Failure to Remedy Defects] states down the Employer’s remedies for

defects and damages.

3.5.3. NOTES ON SUB-SECTION

When reviewed together, both UNCITRAL Guide and FIDIC Conditions of Contract draw
attention to not a single document but a list of documents where works are defined.
Similarly, both of them mention that the Contractor shall perform in accordance to the

laws in force.

On the other hand, similar to the responsibility defined in UNCITRAL Guide which
mentions that it is the Contractor’'s responsibility to review the documents for inaccuracy

or insufficiency in the information contained therein, or the inconsistencies between them,
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and thus inform the Employer within a specified or reasonable period of time; FIDIC
Conditions of Contract envisages each Party to promptly notice the other whenever he
becomes aware of an error or defect of a technical nature. One may argue if inaccuracy,
insufficiency or inconsistency is equivalent to error or defect of a technical nature or vice
versa. Bearing in mind, although there may not be an error or a defect, but only an
information of any kind is required for execution of works, FIDIC Conditions of Contract
Sub-Clause 1.9 [Delayed Drawings and Instructions] fills in this gap. According to the
mentioned Sub-Clause Contractor is to give notice to the Employer when a drawing or

instruction is to be issued in a particular time for the timely execution of the works.

Both UNCITRAL Guide and FIDIC Conditions of Contract foresee that, although the
drawings and specifications are already part of the contract documents, during the
execution, there may be a need for some additional documents. While producing these,
both the contractor and the employer should devote to the original documents. Otherwise,
when purchaser deviates from the original documents, it would constitute a variation.
Since it is contractor’s duty to perform according to the contract, he shall not deviate from
the original documents. In addition, where UNCITRAL Guide foresees a review
mechanism by purchaser over the documents produced by Contractor, it further advices
that even if an approval mechanism is set, absence to objection should not be deemed as
consent to a deviation. Similarly, FIDIC Conditions of Contract puts forward that although
the employer or the engineer reviews the documents and does not reject them or fails to
disapprove a work, Contractor is still bound to execute according to the contract.
Therefore, he is not free of his obligations or responsibilities. Especially Sub-Clause 7.1
[Manner of Execution] of FIDIC Conditions of Contract refers both to Contract and to the
recognized good practice. Moreover, both of the compared documents agree that the
contractor is responsible from the documents he produces including related additional

costs and possible delays that may occur.

Similarly, the Law of Obligations of Turkey dated 1926, which was adopted from German
Code, as well as the updated version which is now in force by 2011, in the section
relating to specific contracts, namely the Independent Contractor Agreement (Eser
Sézlesmesi, Istisna Akti), the contractor is responsible to perform the works while
observing the benefits of the owner with duty of loyalty (sadakat borcu) and duty of care
(6zen borcu). When determining duty of care of the contractor, the act of a prudent
contractor will be referred in view to professional and technical conduct (Turkish Law of
Obligations, 2011, Article 471).

In regard to manner of execution, due to the organization of French construction industry,
such that employers were more individuals or businesses and contractors more gangs of

professionals which were more difficult to control, the courts extended the duty of the
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contractors as far as to advise the employers, even when the design and engineering had
been done by others. To the principle of good faith, which stands in continental Europe
legal tradition, the courts have given very extensive role, which in fact depends on the
strength and professional knowledge of each of the parties to the contract (Knutson,
2005, article by Marc Frilet, page 80-81).

Although it will be discussed in sub-section 3.9. Delay, Defects and Other Failures to
Perform (see page 53) in more detail; comparing the approach of two documents on
guarantee matters as covered hereby; one of two main issues is Extension of Defects
Notification Period or to say extension of guarantee period. The other is the extent of

guarantee.

Regarding extent of guarantee; although FIDIC Conditions of Contract states that
Contractor is to execute all work required to remedy defects or damage which should be
notified to him before the Defects Notification Period, UNCITRAL Guide draws the
attention that the extent of guarantee should be limited not to include normal wear and
tear; faulty operation or maintenance or improper repair or alteration carried out by the
purchaser; defective design, equipment or materials supplied or incorrect instructions
given by the purchaser. Therefore, UNCITRAL Guide, excludes the cases where there is
remoteness of damages (illiyet bagi bulunmamasi).

On the other hand, the UNCITRAL Guide advices the length of the guarantee period to
depend on the nature of the works and the difficulty of discovering defects. This brings in
the issue of latent defect — apparent defect classification; whereas the case of latent

defect is of special concern in law.

The extension of defects notification period when the work cannot be benefitted from is
handled similarly in UNCITRAL Guide and FIDIC Conditions of Contract. In cases where
defect is cured either by replacement or by repair, the question of guarantee period is
also covered in UNCITRAL Guide. In this respect, FIDIC Conditions of Contract foresees
maximum extension of 2 years. In the doctrine, the question, which usually arises, is, if
for the repaired item, a new guarantee period would start, or the guarantee period would
cease to continue. In other words, if an item is repaired or replaced, would the total
guarantee period remain unchanged, or replacement or repair will be recognized as
time=0 for the new guarantee period, if such item is repaired or replaced for more than
two times, would the purchaser have a right to claim price reduction or other damages or

other remedies.

The option of different guarantee periods for different parts of work, or right to benefit
from a longer guarantee period for parts manufactured by 3" parties for which a longer

guarantee period is foreseen by the manufacturer are not specifically covered in FIDIC
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Conditions of Contract. This is mainly due to the compactness of the contract, but there is

no clause that hinders the opportunity.

The remedies foreseen in Sub-Clause 11.4 [Failure to Remedy Defect] in case of defects
are discussed in more detail in sub-section 3.9. Delay, Defects and Other Failures to

Perform (see page 53).

3.6. PRICE AND PAYMENT CONDITIONS

3.6.1. UNCITRAL GUIDE

Under this heading (UNCITRAL Guide, p. 76-98), after introducing the three main
contracting approaches as lump-sum, cost-reimbursable and unit-price methods; their
advantages, disadvantages, usage and modalities for contractor and for the purchaser,
UNCITRAL Guide states that regarding the length of the time frame starting from contract

agreement till completion of the construction; adjustment or revision of price is possible.

For early completion of Works, an option of bonus payment is also welcome in
UNCITRAL Guide.

UNCITRAL Guide defines adjustment as; construction costs becoming higher or lower
after entering into the contract due to a change in the construction required under the
contract. This change may be due to a variation in the works to be constructed, a change
in the method of construction from that anticipated at the time of entering into the
contract, incorrect data supplied by the purchaser which could not reasonably have been
discovered at the time of entering into the contract, unforeseeable natural obstacles or

changes in local regulations and conditions.

Revision of price refers to situations where the construction required under the contract
remains the same, but certain economic factors have changed in such a way that the cost

of the construction and the price to be paid for it has become substantially unbalanced.

In regards to adjustment and revision, there are several possibilities and methods
foreseen in UNCITRAL Guide. Within the context of examining FIDIC Conditions of
Contract under UNCITRAL Guide’s light, it is settled on only mention that UNCITRAL

Guide foresees price adjustment in certain cases.

UNCITRAL Guide advises to limit adjustment and revision of the price to situations clearly
determined in the contract or provided for by the law applicable to the contract. It further
advises the contract not obligate the parties to agree upon an adjustment or revision

when stipulated circumstances arise, but the price revision takes place automatically
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when the stipulated circumstances take place. Else, if the parties fail to agree, difficulties
may arise in settling the question in arbitral or judicial proceedings. Further, it is advised
that, in case the dispute is referred to be settled in arbitral or judicial proceedings, a
clause such as the construction not to be interrupted during the proceedings, revision, or

otherwise may also be added.

UNCITRAL Guide mentions that the revision of price may be due change in costs of
construction, in which case index clause or documentary proof method (on the basis of
costs actually incurred) may be used. For index clause, UNCITRAL Guide suggests
several alternatives for establishment of base date. However, it is also noted that the
contract might similarly provide that if the contractor is in delay in completing the
construction, the index levels existing a specified number of days prior to the agreed date

for performance are to be used if those levels are more favorable for the purchaser

When revision is due to change in exchange rate of price currency in relation to other
currencies; a currency clause is advised; adding the fact that contractual provisions
concerning price revision due to a change in the value of the price currency are

mandatorily regulated under some legal systems.

For revision of price, UNCITRAL Guide suggests the contract might provide the price
revision clause to apply only in cases where its application would result in a revision
exceeding a certain percentage of the price or that price revision clauses not used for
short contract durations.

In this regard, the illustrative provision for index clause reads:

(1) The agreed price is to be revised if there is an increase or decrease in the costs
of ... [list materials or services to be covered by this clause]. The revision is to be
made by the application of the formula contained in the annex to this contract."
[see appendix to the present chapter].

(2) The base levels of the indices are to be those existing [at the time of the entering
into the contract] [... days prior to the actual submission of the bid] [... days prior
to the closing date for the submission of bids]. These levels are to be compared
with the levels of the indices for the same materials or wages existing [... days
prior to the last day of the period of construction in respect of which payment is to
be made] [... days prior to the date on which the payment claimed is due].
However, if the contractor is in delay in construction, the base levels are, at the
purchaser's option, to be compared with the levels existing ... days prior to the
agreed date for performance [unless the delay was due to an exempting

impediment].
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(3) The price subject to revision is to be ... per cent of the price for the construction of
... (indicate items to be covered by this clause) effected during the construction
period in respect of which the interim payment is to be made.

(4) If a dispute arises between the parties with regard to the weightings in the
formula, the weightings are to be adjusted by [the arbitrators] [the court] if they
have been rendered unreasonable or inapplicable as a result of changes in the
nature or extent of construction or major changes in the cost relationship of the
factors weighted.

(This paragraph may be included in the index clause if the laws applicable to the
contract and the law applicable to arbitral or judicial proceedings permit an
arbitral tribunal or a court to exercise the authority specified in this paragraph).

(5) For the purposes of this provision the indices published by ... in ... [indicate the
country] are to be used. If these indices cease to be available, other indices are
to be used if they can reasonably be expected to reflect price changes in respect
of the construction costs covered by this clause.

(6) This clause applies only in cases where its application results in a revision of the

price exceeding ... per cent of the price agreed in the contract.
In this regard, the illustrative provision for currency clause reads:

The price is agreed upon subject to the condition that ... [indicate a unit of price
currency] is equal to ... [indicate unit or units of a unit of account]. Should this
relationship have changed at the time of the actual payment of the price by more
than ... per cent, the price to be paid is to be increased or decreased so as to
reflect the new relationship between the unit of account and the unit of the price

currency.

For payment conditions, UNCITRAL Guide mentions that payment can be done in
accordance with an agreed time-schedule by providing for a substantial portion of the
price to be paid to the contractor as various steps in the construction are completed.
Continuing that; if the lump-sum pricing method is used, the lump-sum price might be
broken down and allocated against major aspects of the construction to be effected by
the contractor. A second method of payment due progress payments in certain time

intervals is also advised.

Also for payment of the fee, it is foreseen that a certain portion of the fee may be payable
as portions of the construction are completed, a certain portion after acceptance and the
rest after the expiry of the guarantee period. In case of advance payment, a guarantee is

advised.
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To determine on which basis the payment will be made, that is the completion status of
Works, the purchaser may authorize the consulting engineer to measure, or the contract
might require the contractor to submit to the consulting engineer certain documents and a
detailed report for the construction completed in the relevant payment period. If the cost-
reimbursable pricing method is used, special contractual provisions may be needed for
the verification of costs incurred by the contractor. Any case, the contract to specify a
period of time within which an interim certificate for payment must be issued by the
consulting engineer or the purchaser, and a period of time after issuance of this certificate
within which payment must be effected by the purchaser are advised by the Guide. In
case of a failure to issue the certificate or to pay the amount due under the certificate, the
contractor might be entitled to claim payment in dispute settlement proceedings. (see
sub-section 3.9.1.2.1. Delay in Payment of Price or in Providing Security for Payment of

Price, page 64).

As mentioned above, UNCITRAL Guide advises that a certain portion of the price to be
paid after completion of construction and some of it after the guarantee period. This is to
protect the purchaser against the consequences of defective construction. In this case,
when defects are discovered and notified within the guarantee period, the purchaser is
entitled to retain from the portion of the price then outstanding an amount, which is
needed to compensate him for the defects. The retention might last until the contractor

cures the defects and pays any damages to which the purchaser may be entitled.

3.6.2. FIDIC CONDITIONS OF CONTRACT

Sub-Clause 4.11 [Sufficiency of the Accepted Contract Amount] of FIDIC Conditions of
Contract emphasizes unless otherwise stated the contract price is to cover all the

Contractor’s obligations under the Contract.

It is Clause 13 [Variations and Adjustments], which mainly deals with adjustments and

variations.

Sub-Clause 13.4 [Payment in Applicable Currencies] anticipates the Contract Price to be
paid in different currencies, and when an adjustment is made, the adjustment is effective

and payable in each of applicable currencies.

Further, Sub-Clause 13.7 [Adjustments for Changes in Legislation] states that the
Contract price shall be adjusted to take into account of any increase or decrease in Cost
resulting from a change in legislation, made after the Base Date, which affect the
Contractor cost wise or time wise in the performance of the obligations under the

Contract.
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Sub-Clause 13.8 [Adjustments for Changes in Costs] corresponds to UNCITRAL Guide’s
terminology and formulation for revision in costs. The Sub-Clause shall apply if the table
of adjustment data in the Appendix to Tender is filled out. It is stated that unless this Sub-
clause applied, or unless there is a compensation foreseen for rises and falls through this
or another clause, the Accepted Contract Amount is deemed to include any contingency.
The formula for adjustment is stated not to be applied to cost based prices or current
prices. For application of adjustment clause, there exists a table in the Appendix to
Tender and the reference dates for reference values is input there. The procedure for
conversion is also specified in the Sub-Clause in case the payment currency and the
currency of index stated in the table are not relevant. FIDIC Conditions of Contract
suggest that when Contractor fails to complete the Works in time, the current index or the
index 49 days prior to expiry of Time of Completion should be used, whichever is more
favorable to the Employer. The weightings of index clause, which are representing the
estimated proportion of each cost element related to the execution of Works, is only to be
adjusted if they are rendered unreasonable, unbalanced or inapplicable, as a result of

Variations.

In regards to advance payment, Sub-Clause 14.2 [Advance Payment] states that, when
secured with a guarantee, an interest-free loan for mobilization can be paid to the
Contractor as advance payment, where the timing and number of installments are left to
the Parties. In the Sub-Clause, it is stated that the amount of guarantee may be reduced
by the amount repaid by the Contractor. The advance payment is foreseen to be
deducted from Payment Certificates. If advance payment has not been repaid prior to
Taking-Over Certificate or Termination or Force Majeure, the outstanding balance will

immediately become due.

Sub-Clause 14.3 [Application for Interim Payment Certificates], 14.4 [Schedule of
Payments], 14.5 [Plants and Materials Intended for Works], 14.6 [Issue of Interim
Payment Certificate] and 14.7 [Payment] codifies the process regarding interim
payments, comprising issues such as how the Contractor applies for it, how it is
evaluated, issuing of Payment Certificates and how payment is realized; and the

associated time limits for these.

3.6.3. NOTES ON SUB-SECTION

Examining FIDIC Conditions of Contract from the viewpoint of UNCITRAL Guide,
although it is not interdicted, different from UNCITRAL Guide there is no bonus payment.

Regarding revision and adjustment of price, both FIDIC Conditions of Contract and

UNCITRAL Guide are parallel. UNCITRAL Guide recommends the circumstances leading
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adjustment or revision is limited, likewise FIDIC Conditions of Contract also specifies
what employs the right to an adjustment. Furthermore, in case of revision, FIDIC adopts
the index principle, where in parallel to UNCITRAL Guide, when Contractor is in delay to
complete the construction, there may be alternatives for determining the base date in

favor of the Employer.

In case of adjustment, UNCITRAL Guide’s advice that contractor not to delay work
awaiting response, is missing in FIDIC Conditions of Contract. Sub-Clause 13.3 [Variation
Procedure] foresees that Contractor shall not delay work in case of variation. However,
Sub-Clause 13.7 [Adjustments for Changes in Legislation] does not include such a
wording for adjustments.

On the other hand, for revision of the price, the index clause stipulated in FIDIC

Conditions of Contract is identical with UNCITRAL Guide’s suggestion.

Contrary to adjustment of price, in cases where there is an index clause, the revision of
price takes place automatically through each interim payment. This is what is advised in
UNCITRAL Guide, that parties should not be left for agreement in each case as it can
lead to delay or dispute. This is formulated similarly in FIDIC Conditions of Contract Sub-
Clause 13.8 [Adjustments for Changes in Cost]. However, it may be said that UNCITRAL
Guide is more strict in revision of price, while it advices that the revision shall occur only if
the price subject to revision is a minimum percent of the construction price. On the other
hand, FIDIC Conditions of Contract Sub-Clause 13.8 does not put such a limit for
revision. However, if it was a variation, and there was an increase or decrease in the
quantity of work, then Sub-Clause 12.3 [Evaluation] enables re-determination of price

only if this change in quantity has a minimum percent effect on the work and price.

Adjustment of adjustment data, namely the index clause coefficients is both expected in
UNCITRAL Guide and FIDIC Conditions of Contract under certain conditions. (see sub-
section 3.6.3.1. Pacta Sunt Servanda, Clausula Rebus Sic Stantibus, Alteration of

Contracts, page 40)

The process of payment, the interim payments, retention money, amount of money to be
kept or paid during taking-over and at the end of guarantee period are handled similar in
both documents.

3.6.3.1. PACTA SUNT SERVANDA, CLAUSULA REBUS SIC
STANTIBUS, ALTERATION OF CONTRACTS

The general principle in contracts law is pacta sunt servanda (promises must kept); which

follows that the parties shall conform to the provisions of the contract. The exception to
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this major principle is changing conditions that occur after entering into contract, and
could not be foreseen prior to contracting. Clausula rebus sic stantibus, meaning things

thus standing, enables the parties to adopt the contract to changing conditions.

German Civil Law - Birgerliches Gesetzbuch (BGB), Articles 313 and 314 are for

adaptation and ending of contracts:

Section 313 - Interference with the basis of the transaction

(1) If circumstances which became the basis of a contract have significantly changed
since the contract was entered into and if the parties would not have entered into
the contract or would have entered into it with different contents if they had
foreseen this change, adaptation of the contract may be demanded to the extent
that, taking account of all the circumstances of the specific case, in particular the
contractual or statutory distribution of risk, one of the parties cannot reasonably
be expected to uphold the contract without alteration.

(2) It is equivalent to a change of circumstances if material conceptions that have
become the basis of the contract are found to be incorrect.

(3) If adaptation of the contract is not possible or one party cannot reasonably be
expected to accept it, the disadvantaged party may revoke the contract. In the
case of continuing obligations, the right to terminate takes the place of the right to
revoke.

Section 314 - Termination, for a compelling reason, of contracts for the performance

of a continuing obligation

(1) Each party may terminate a contract for the performance of a continuing
obligation for a compelling reason without a notice period. There is a compelling
reason if the terminating party, taking into account all the circumstances of the
specific case and weighing the interests of both parties, cannot reasonably be
expected to continue the contractual relationship until the agreed end or until the

expiry of a notice period.

Similarly in Turkish Code of Obligations, 2011, Articles 138 under the section drawing up
general conditions to end contracts, and Article 480 under the section for independent
contractor agreement, lump-sum agreements; draw up the conditions for adaptation of

contracts.

On the other hand, Turkish Commercial Code Article 18 requires that, each merchant
should act prudent (basiretli). The Turkish Court of Cassation has accordingly rendered
several decisions where adaptation is not possible, where the cases even include
unforeseeable changes occurred in exchange rates, which is certainly objective and true

all over the world economy, and not restricted to a certain area of business.
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One should bear in mind that due to European Directives the right to amend the contract
may be limited. For example, French law will limit the employer or his agent to order
variations or to conclude an amendment to the contract. Marc Frilet (Knutson, 2005, page
83-84) holds that; the general theory is that above certain threshold of variation or
amendment to the contractual conditions leading often to a change of the original price
another potential bidder could have proposed a lower bid based on the changed
conditions and that as a result a fraud on the bidding procedures has taken place. Thus,
parties must be careful not to go beyond this threshold. On the other hand, General
Specifications for Public Works, Turkey (Bayindirlik Isleri Genel Sartnamesi), which is
mainly applied for Turkish Governmental Contracts outside Turkey, Article 38 does not
permit an increase more than 30% in the contract price. Similarly General Conditions of
Construction Works, Turkey (Yapim isleri Genel Sartnamesi), which is mainly applied for
Turkish Governmental Contracts, Article 48 foresees that, if due to unforeseeable
reasons the contract will be completed at a value higher than the initial value, the contract

is to be liquidated (tasfiye etme).

3.7.CONSULTING ENGINEER

For FIDIC Conditions of Contract, Engineer is a key concept, and his responsibilities and
functions are always of debate. In UNCITRAL Guide, the corresponding party is defined

as Consulting Engineer.

3.7.1. UNCITRAL GUIDE

In UNCITRAL Guide (UNCITRAL Guide, p. 119-127), the authority and functions of the
Consulting Engineer are foreseen to be established by a contract between him and the
purchaser, rather than in the works contract, to which the consulting engineer is not
normally a party. However, it is advised that his duties and authorities would as well be
defined in the works contract, especially any authority of the consulting engineer to act on
behalf of the purchaser, including the limitations on such authority. In the UNCITRAL

Guide, the functions of consulting engineer are classified as below:
1. Rendering services to purchaser
(a) Rendering advice and technical expertise to purchaser

If the consulting engineer’s duty is limited only to render advice and not to act on behalf of

the purchaser, there is no need for the works contract to mention the duties of him. On
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the other hand, to facilitate him to have access to the site and to monitor progress of
work, it may be desirable for the works contract to contain provisions accordingly.

(b) Acting on behalf of purchaser

Besides his technical expertise, when the consulting engineer acts on behalf of the
purchaser, his acts may directly affect the contractor's contractual rights and obligations.
Thus, it is advised that the Works contract to set forth his authority in this regard,

including any limitations upon that authority.
2. Independent functions

The parties may wish to consider whether a consulting engineer should exercise certain
functions independently, rather than for or on behalf of the purchaser. However, there
may be certain disadvantages of this. That is; when he is chosen and employed or paid
by the purchaser, the contractor may question his impartiality. UNCITRAL Guide states
that the parties may have more confidence in his independency and impartiality to the
extent they had jointly participated in the selection of him. On the other hand, UNCITRAL
Guide claims that, even in the case where the consulting engineer is selected by the
purchaser alone, the selection of an engineer who has a high international reputation for
competence and fairness could increase the acceptability of a broader independent role
of the consulting engineer, by the potential contractors.

UNCITRAL Guide further advises the parties to consider whether the consulting engineer

should be authorized to decide disputes between the parties.

Therefore, if the consulting engineer is to be authorized to exercise independent
functions, the contract should provide that those functions are to be exercised impartially.
Moreover, it is desirable to establish the extent to which an act of the consulting engineer
pursuant to an independent function is to be considered binding on the parties and non-
reviewable or can be referred by either party for review in dispute settlement proceedings
provided for in the contract. Alternatively, UNCITRAL Guide suggests that, the contract
might also provide that any matter upon which the consulting engineer has failed to act
within a specified period of time after having been requested by a party to do so may be
referred to dispute settlement proceedings, unless the contract provides other means of
dealing with the matter.

As to the status of the consulting engineer’s act in question, during the pendency of
dispute settlement proceedings, according to UNCITRAL Guide, the contract might
provide that the act must be conformed to or complied with until it is modified or reversed
in such proceedings, or unless the tribunal -conducting the proceedings- otherwise

decides an interim measure. Such an approach would avoid lengthy and costly
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interruptions in the construction. If that approach is adopted, however, the contract might
entitle either party to be compensated by the other party for any costs incurred, not
otherwise compensated under the contract, as a result of conforming to or complying with
an act of the consulting engineer which is subsequently modified or reversed in dispute

settlement proceedings.

In UNCITRAL Guide’s view, regarding the selection of consulting engineer, the more the
consulting engineer is to act impartially, the more the contractor is expected to participate
in the selection. Among the alternatives stated in UNCITRAL Guide, if the contractor is to
participate in the selection of a consulting engineer after the contract has been entered
into and the consulting engineer is to exercise independent functions, it would be
desirable for the contract to provide a mechanism for the selection. The contract might
require the purchaser to notify the contractor in writing of the name and address of the
proposed consulting engineer and seek the contractor's consent to his appointment. It
might permit the purchaser to engage the proposed consulting engineer immediately, but
provide that the consulting engineer is not to exercise any independent functions until the
contractor consents in writing to the appointment of the consulting engineer. The contract
might further provide that the consulting engineer may exercise the independent functions
provided for in the contract if the purchaser does not receive, within a specified period of
time after the dispatch of his notice to the contractor, his written objection to the

appointment specifying his grounds for the objection.

In regards to delegation of authority by the consulting engineer, UNCITRAL Guide states
that this will often be regulated by rules of the applicable law; however, parties may also
define it in the contract. According to UNCITRAL Guide, the contract might provide that
any act taken by the person to whom authority has properly been delegated, shall have
the same effect as if the acts had been taken by the consulting engineer himself.
Similarly, the contract might also provide that the consulting engineer may take any act,

which the delegated person is authorized to take but has not taken.

In order to enable the consulting engineer to exercise his functions effectively, he would
need to have various types of information, have access to the site, to places of
manufacture of equipment, materials and supplies to be incorporated in the works, and to
the works. In this manner, UNCITRAL Guide advises the contract to obligate the
contractor to provide such information or grant such access to the same extent that he

must provide it to the purchaser under the works contract.
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3.7.2. FIDIC CONDITIONS OF CONTRACT

A trusted, independent engineer who is central to the contract (Bunni, p.73, 112) is what
FIDIC Conditions of Contract describes. The services provided by the Engineer may be
one or a combination of any of the following: counseling, pre-investment studies, design
and preparation of documents, supervision, employer’s agent, certifier, specialized design
and development services and project management (Bunni, p. 79, 155-183).

In the previous editions the Engineer was required to exercise his functions impartially,
however in 1999 edition of FIDIC Conditions of Contract, the engineer is deemed to act
for the employer unless expressly stated to the contrary but, if required to agree or
determine any matter, he is obliged to consult with the parties in an attempt to reach

agreement and to make a fair determination (Bunni, p.490-491).

According to FIDIC Conditions of Contract Article 3.1 [Engineer’s Duties and Authority],
the Engineer is appointed by the Employer, carrying out the duties specified in or
necessarily to be implied from the Contract. He has no authority to amend the Contract.
He is required to obtain the approval of the Employer before exercising a specified
authority, the requirements of which are to be stated in the Particular Conditions. On the
other hand, whenever he exercises a specified authority for which the Employer's
approval is required, then (for the purposes of the Contract) the Employer is deemed to
have given the approval. Moreover, the Employer is in a position not to impose further
constraints on Engineer’s authority, except as stated in the Contract. Engineer when
carrying out duties or exercising authority is deemed to act for the Employer, while he has
no authority to relieve either party of any duties, obligations or responsibilities under the
Contract and any approval, check, certificate, consent, examination, inspection,
instruction, notice, proposal, request, test or similar act by him does not relieve the
Contractor from any responsibility, including the responsibility for errors, omissions,

discrepancy and non-compliances.

Per Sub-Clause 3.2 [Delegation by the Engineer], he can delegate authority to assistants
in writing, other than the authority of Determinations specified in Sub-Clause 3.5
[Determinations] of FIDIC Conditions of Contract unless agreed by both Parties. The
assistant’s approval would have the same effect as the Engineer’s, however any failure to
disapprove would not constitute an approval and thus the Engineer has then the right to
reject the work, plant or materials. As well, if the Contractor questions any determination

or instruction of the Engineer’s assistant, the Contractor may refer it to the Engineer.

According to Sub-Clause 3.3 [Instructions of the Engineer], the Contractor may only take
instructions from the Engineer or his assistants to whom appropriate authority is

delegated. If the instruction constitutes a variation then Clause 13 [Variations and
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Adjustments] of FIDIC Conditions of Contract is referred. Whenever practicable, the
instruction of the Engineer or his delegated assistant should be in writing. If there is an
oral instruction and the Contractor confirms the instruction within two working days after
the instruction and the Engineer or the delegated assistant does not reply to the latter by
issuing a written rejection and / or instruction within two days after receiving the
confirmation, then this instruction shall constitute the written instruction of the Engineer or

the delegated assistant.

Sub-Clause 3.4 [Replacement of the Engineer] when assessed together with Sub-Clause
1.1.2.4 [Definitions] requires the Employer to give notice to the Contractor before
replacement. In this case, Employer shall not replace the Engineer with a new, against
whom the Contractor raises reasonable objection by notice to the Employer, with

supporting particulars.

Engineer, when he is to agree or determine any matter as foreseen by Sub-Clause 3.5
[Determinations] of FIDIC Conditions of Contract, he is to consult with each party to reach
an agreement. When agreement is not achieved, he is to make a fair determination. Each
party should give effect to the agreements and determinations by the Engineer, unless

and until it is revised under Clause 20 [Claims, Disputes and Arbitration].

3.7.3. NOTES ON SUB-SECTION

Before discussing the differences how UNCITRAL Guide and FIDIC Conditions of

Contract handle the Engineer, it is worth to note two points.

First; most of the time, it is only the parties to a contract who may be bound by the terms
of the contract and the contract would not extend to third persons. It follows that the
contract between the Employer and the Engineer will not extend to the Contractor; and
the contract between the Employer and the Contractor will not extend to the Engineer.

However, the terms of these two contracts will surely be of concern for both parties.

Secondly, in Continental Europe system, it would be hard to find an institution similar to
that of an Engineer, as it is discussed in FIDIC Conditions of Contract. In FIDIC
Conditions of Contract, the administration of contract is mainly being the Engineer’s duty,

depending on his decisions, instructions, approvals and other determinations.

For example in both Turkish Law and German Law, there is no equivalent to Engineer.
The contract administration would be the right and obligation of the parties directly. There
may be a counselor or an architect but then, as his function is to advise or provide
technical expertise, he would not be independent such as the Engineer to give

instructions or decide for claims himself or order for variations including omission. He may
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only act as Employer’s agent. On the other hand, taking over of works, amendment of
contract, approval of payment certificates, ordering variations would fall far beyond his
duties. In this context, Article 15 and 16 of the General Conditions of Construction Works,
Turkey (Yapim igleri Genel Sartnamesi) point out the functions, responsibilities and
authority of such supervisor. Especially Article 16 sets that, the Contractor shall act
according to the Supervisor's (Yapr Denetim Goérevlisi) direction guaranteed that it is not
contradictory to the contract documents. Thus, the Supervisor is not in any position to
order changes or variations that would amend the contract. Similarly, the extension of
time is decided by the Administration per Article 30 of General Conditions of Construction
Works, Turkey (Yapim Isleri Genel Sartnamesi), not by the Supervisor. However, the
freedom of contract does not limit parties to agree on the Employer-Engineer-Contractor

frame outlined by FIDIC Conditions of Contract.

Based on case law, Federal Acquistion Regulation (FAR), used in United Stated
Government contracting context, the Contracting Officer who has similar functions to
Engineer, has the authority to issue change order, decide for extension time, make

equitable adjustment and modify the contract as required by the change order.

Having made this note; UNCITRAL Guide mentions several alternatives for Engineer’s
duties ranging from basically providing technical expertise extending to acting on behalf
of purchaser or acting impartially and at some cases decisions being non-reviewable, so
that cannot be referred for review in dispute settlement proceedings. UNCITRAL Guide
emphasizes that when the Engineer is to act on behalf of the Employer or especially
when he is to decide dispute between parties, it is recommended that contractor is also

involved in selection of the Engineer.

FIDIC Conditions of Contract, although lets the Engineer to make determinations, it does
not involve the Contractor in the selection procedure of the Engineer. Contractor is only
involved when the Engineer would be changed by the Employer. Even if, in this case
when Contractor puts forward his rejection based on reasonable objection, the extend to
determine the reasonableness of rejection is not clear. It is usually the Engineer to make
determinations, however in case of the issue of replacement of the Engineer, in case the
Employer does not recognize Contractor’s objection be reasonable, then the issue should

be resolved through the dispute resolution procedure.

The question would arise when the Employer would like to replace the Engineer, and
inform the Contractor for so at least 42 days in advance (Sub-Clause 3.4 [Replacement of
the Engineer]). Then the Contractor would submit his rejection whereas no time limit is
defined in FIDIC Conditions of Contract. The Employer may not find this rejection

reasonable. In this case, will the new Engineer start his duty, if yes, should the Contractor
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be bound with his instructions. Meanwhile if the Contractor carries his rejection to the
dispute resolution procedure and his rejection is found out to be reasonable, will the
orders given by the Engineer deemed null or still have affect. Assuming that Engineer is
acting on behalf of the Employer, and if there was no Engineer present, the Employer
would as well give the same directions, the directions may deemed to be valid. On the
other hand, under Sub-Clause 3.5 [Determinations] the Engineer is responsible to make
determination on several issues. In case of rejection pending before the dispute
resolution procedure, what would be the validity of the determinations made by the
Engineer in question, or if there arises issues to be determined in this time frame, who

would be in charge to make any determination?

Likewise, is it not fair to claim that the Contractor had no intermeddling position in
determining the Engineer at the beginning of the works, while he would have a stronger

position in case of Employer changing the Engineer.

Another issue is the independency of the Engineer. He is acting on behalf of the
purchaser, but different from the previous edition of FIDIC Condition of Contract, he is not
to act independent, but he shall make a fair determination. Regarding the independency,
impartiality and fair determination, in addition to the comment by Jensinko (Philip

Jenkinso, http://www.unep.fr/energy/activities/eca/pdf/ws3/philipjenkinson_fidic.pdf,

Overview of the FIDIC Forms of Contract, last accessed on 7.12.2011) in “Traditional role
of ‘the Engineer’ to make impartial determinations modified to reflect current practice”;

below issues are also worth to note:

“A source of continuing criticism of its Red Book concerns the duality in the traditional
role of the engineer as the employer's agent and as an independent third party
holding the balance fairly between the employer and the contractor. In response to
this and other criticisms, FIDIC Conditions of Contract produced a replacement for it
in 1999.” (Ndekugri, 1., Smith, N. and Hughes, W.P. (2007). The engineer under
FIDIC’s conditions of contract for construction. Construction Management and
Economics (Special Issue, Guest-edited by Edwin Chan and John Uff). 25(7), 791-
799,

http://reading.academia.edu/WillHughes/Papers/81922/The engineer under FIDICs

conditions_of contract for construction, last accessed on 7.12.2011)

"Just as one begins to miss the impartial engineer, any typical professional service
agreement states that the engineer is under a contractual duty to exercise a ‘fair
determination’. ... However, the term ‘fair determination’ is always debatable,
probably because the engineer moves from being an employer's agent to being an
independent consultant, in the same project. ... An argument is that the engineer

must not be too remote and both parties are entitled to the expertise of the engineer
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on all matters. The engineer is therefore required to act fairly between and
independently of the parties. However, the true employer’s agent has no independent
function. The employer’s agent is the employer’s representative and their relationship
is normally governed by the law of agency where the agent has no discretion. ... On
the one hand, contractors have been suspicious of such impartiality bearing in mind
that the engineer is remunerated by the employer and acts under a separate
agreement with the employer to which the contractor is not party. In addition, the
engineer may have a long-term interest in securing further appointments from the
employer that could lead to bias towards the employer. Also, the engineer in making
decisions on disputes may have to rule on matters involving his own shortcomings,
for example the late issue of drawings. Employers may also either rightly or wrongly,
be in the impression that the engineer has acted over generously in the
administration of the contract in areas such as determining extensions of time and
settling claims. ... However, the sub-clause 3.5 [Determinations] of the New Red
Book keeps the Engineer under a contractual duty to act fairly in all circumstances
unless otherwise specified. It is important to understand that the engineer cannot act
on his own opinion on matters such as valuations, defects, entitlements and
particularly in deciding disputes referred to him. In this function, the principle that
applies is that the Engineer is required to reach his decisions fairly, yet within the
contract, which is sometimes known as the Sutcliffe Principle. ... It could be argued
that these concerns about the role of the engineer have been recognized by FIDIC
Conditions of Contract and the introduction of dispute adjudication boards and
replacement of traditional engineer’s decisions in the standard forms are evidence of
that change of mindset. However, as long as employers continue to fetter the
engineer’s discretion by insisting on a variety of scenarios in which he cannot act
without express approval, the engineer will continue to be viewed in certain quarters
as nothing more than an engineer’s representative” (Dr. Chandana Jayalath,
Demystifying the Role of Engineer under FIDIC Forms, Posted: July 06, 2009,
http://www.articlesbase.com/construction-articles/demystifying-the-role-of-engineer-
under-fidic-forms-1016078.html, last accessed on 7.12.2011).

Thus, FIDIC Conditions of Contract has introduced a change in Engineer’s way of
determination and made a shift from impartiality to fairness, and highlighted the concept
of Dispute Adjucation Board. When viewed in the light of UNCITRAL Guide, it is obvious
that the debate would continue for the determinations. It is therefore advised that, not
only the replacement of Engineer but selection procedure to include Contractor's

involvement.
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On the other hand, it would not be realistic to claim that the mechanism of contractor’s
consent in selection of Engineer under UNCITRAL Guide is problem loss. As mentioned
above, while awaiting contractor's consent, the purchaser may engage the proposed
consulting engineer immediately, but the consulting engineer is not to exercise any
independent functions until the contractor’s consent. In this case, if the Contractor has not
yet declared his consent, however there had arisen a technical issue requiring Engineer’s
determination, the question is: who would be responsible for late determination and a
possible delay. Is it the purchaser, who suggested a questionable Engineer; or is it is the
contractor, who did not yet conclude with the analysis of Engineer’s capabilities? It may
be claimed that the Engineer is not in a position to make a determination because the
Contractor has still the time to examine and forward his disagreement. On the contrary,
what happens if Engineer delivers his determination but the Contractor later forwards his
disagreement on the appointment of Engineer. Alternatively, it may be the case that, the
Contractor had already presented his disagreement, and the purchaser did not yet
suggest a new candidate for Engineer position. Similar dilemma may occur in case the
Engineer is to be replaced by the Employer, thus the Contractor’s consent is not clear or
that the Contractor had already raised his objection and this objection is now being
reviewed or they are in the period for the Employer to suggest an alternative Engineer.

Another issue is the binding capacity of the Engineer’s decisions. Despite the suggestion
of UNCITRAL Guide, which recommends that certain decisions, or determinations of the
Engineer being un-reviewable to avoid time-loss and some probable costs; Sub-Clause
20.4 [Obtaining Dispute Adjucation Board’s Decision] of FIDIC Conditions of Contract
does not foresee any limit to obtain Dispute Adjucation Board’s decision on Engineer’s
determinations. This may seem a guarantee in favor of the Contractor to assure the
Engineer act fair, however concerning the time and financial impact, the Contractor may
still choose to act in the direction of Engineer's determination but not refer it to the

Dispute Adjucation Board.

3.8. INSPECTIONS AND TESTS DURING
MANUFACTURE AND CONSTRUCTION

Inspection and testing is one of the key elements to assure the quality of the work
conforms to the contract, to the specifications, to the technical requirements as well as to
the local regulations. On the other hand, tests for major items are usually indicated on the
work schedule. Thus through the timing of the test and inspections, the progress per
schedule is also controlled.
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3.8.1. UNCITRAL GUIDE

UNCITRAL Guide due to the aim it is designed; which is the construction of industrial
facilities, it focuses both on tests on manufacture and tests during construction. Here
attention would be drawn mainly on tests during construction, rather than inspections and
tests during manufacture and inspection upon shipment or arrival on site.

UNCITRAL Guide (UNCITRAL Guide p. 140-146), emphasizes that, it is advisable to
provide that a failure of the purchaser to detect and notify a defect during manufacture
and construction does not deprive him from later claiming a remedy for that defect; or
similarly does not release the contractor from the responsibility to demonstrate by

appropriate tests after completion that the works is free of defects.

Reference to local legal requirements and to contractor’s quality control system is made
in UNCITRAL Guide. It is advised that when local legal regulations foresee some tests for
inspection to be made, it might be cost saving if these tests replace the tests foreseen in
the contract, which have the same scope and meet the purchaser's requirements.
Similarly, the purchaser may satisfy himself with tests performed as a part of Contractor’s
quality control system. Yet inspections and tests may also be conducted by an
independent institution, UNCITRAL Guide advises to describe the character of the

inspections and tests to be conducted.

UNCITRAL Guide further asserts that in order to enable the purchaser or his
representative to exercise the right to attend tests, the contractor might be obligated to
notify in advance, of the time when the tests will be conducted. The contract may require

a specified period of notice to be given to the purchaser.

According to UNCITRAL Guide, in case of specified important items of equipment, the
contract may allow the contractor to proceed with further manufacture and construction

only after those items have been successfully tested in the presence of the purchaser.

In respect to the failure to attend the tests, UNCITRAL Guide puts forward that, if the
purchaser fails to attend the tests due to causes for which the contractor is not
responsible, the contract might entitle the contractor to conduct the tests in the absence

of the purchaser.

It is expressed that, the contractor may be entitled to be compensated for reasonable
costs incurred by conducting additional or modified tests not foreseen within the contract,
and to a reasonable extension duly. If such tests are not required by legal rules, but the
purchaser wishes to have them conducted, the tests may be conducted with the consent
of the contractor.
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If the tests are unsuccessful, it is stipulated that the contract might require them to be
repeated. However, in this case, the contractor might not be granted additional time or
compensated for additional cost for performance if unsuccessful tests have to be

repeated for reasons for which the contractor is responsible.

The purchaser's remedies in cases of defects discovered are discussed more in sub-

section 3.9. Delay, Defects and Other Failures to Perform (see page 53).

3.8.2. FIDIC CONDITIONS OF CONTRACT

Inspection and testing during the execution of works are handled in FIDIC Conditions of
Contract Sub-Clause 3.1(c) and then in Sub-Clause 7.3 [Inspection] giving full opportunity
to the Employer and to the Engineer to inspect and test occasionally, as well the
responsibility of the Contractor to inform the Engineer for inspection and testing. Further,

Sub-Clause 7.4 [Testing] puts forward the general methodology of testing.

Regarding Sub-Clause 3.1(c), any approval, check, certificate, consent, examination,
inspection, test or similar act by the Engineer does not relieve the Contractor from any

responsibility.

On the other hand, Sub-Clause 7.3 [Inspection] requires the Contractor to inform the
Engineer whenever any work is ready and before it is covered up, put out of sight, or
packaged for storage or transport. Then The Engineer shall carry the inspection or testing
without delay or promptly inform the Contractor that he does not require doing so. If
Contractor fails to inform the Engineer, then whenever the Engineer requires, the

Contractor should uncover it at his own cost.

Sub-Clause 7.4 [Testing] confirms that it is Contractor’s responsibility and cost to provide
for the tests. Sub-Clause 7.4 further reads that, if additional tests are required than it
would be dealt under Clause 13 [Variations and Adjustments]. However, even if this is a
varied or additional test, if the outcome shows that plant, material or workmanship is not
in accordance with the Contract, the cost of this variation would be borne by the

Contractor.

3.8.3. NOTES ON SUB-SECTION

Both the documents emphasize that purchaser’s or Engineer’s failure to detect and notify

for a defect does not deprive the contractor from his responsibilities.

The reference, which is made in UNCITRAL Guide regarding local requirements for

testing, is not made directly in FIDIC Conditions Contract. However, this could be
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explained through the reference in Sub-Clause 1.13 [Compliance with Laws] requiring the
Contractor to comply with the local laws, rules and regulations. Another reason may be
that, the tests and associated details are usually mentioned not in the main Contract, but

in the documents accompanying the main Contract, such as the technical specifications.

For the unsuccessful tests and their consequences, sub-section 3.9. Delay, Defects and

Other Failures to Perform (see page 53).

3.9. DELAY, DEFECTS AND OTHER FAILURES TO
PERFORM

3.9.1. UNCITRAL GUIDE

According to UNCITRAL Guide’s definitions, delay in performance occurs when a party
performs his contractual obligations later than the time stipulated in the contract, or does
not perform them at all. Whereas, defective performance occurs when a party fails to
comply with those contract terms that describe the technical characteristics of the

construction to be effected.

UNCITRAL Guide, in case of defects and delays, foresees two remedies in principle: the
initial remedy usually given to the purchaser is to require the completion or cure by the
contractor of performance, which is delayed or defective; and the remedy of termination is
given as one of last resort. Anyhow, recovery of damages or payment of an agreed sum

is additional remedies that can take place.

3.9.1.1. PURCHASER'S REMEDIES

3.9.1.1.1. DELAY IN CONSTRUCTION BY CONTRACTOR

Below, Figure 1 schematizes the remedies of the purchaser according to the UNCITRAL
Guide.

UNCITRAL Guide states that, if the contractor fails to commence construction at the time
stipulated in the contract, or if the contractor fails to complete a portion of the construction
by an obligatory milestone date set out in the construction time-schedule or if the
contractor fails to complete the entire construction on the date for completion specified in
the contract, the contract may entitle the purchaser by written notice to require the

contractor to commence construction or to require the contractor to complete that portion
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or require the contractor to complete the entire construction within an additional period of
a specified or reasonable length commencing to run from the date of the delivery of the
notice. If the contractor does not act so within the additional period, the contract may

entitle the purchaser to terminate the contract.
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Figure 1: Remedies provided to purchaser for delays

In case of delay in commencing construction, if the contractor states that he will not
commence construction, the contract may entitle the purchaser to immediate termination

of the contract.

In case of delay in completing portion of construction by obligatory milestone date,
UNCITRAL Guide states that termination may be considered only in respect of the portion
in delay, or, in certain situations, in respect of the entirety of the uncompleted
construction. In this case, the parties may consider whether the purchaser is to be
entitled to terminate the contract only if certain additional conditions are satisfied, e.g.,

only if a specified limit of an agreed sum [Liquidated damages and penalty clauses] has
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become due in respect of all delays in construction by the contractor. In UNCITRAL
Guide’s view, such a limitation may prevent termination in cases where only a small

portion of the construction has not been completed.

In case of delay in completing entire construction, instead of termination; to complete the
construction by engaging a new contractor at the expense and risk of the contractor is
another remedy foreseen by UNCITRAL Guide. However, it is noted that under some
performance bonds, the consent of the guarantor may be required for the engagement of

this new contractor.

In all the three cases, in addition to the above stated remedies, UNCITRAL Guide states
that the purchaser may be entitled to remedies foreseen under section, “Liquidated
damages and penalty clauses”, and as well the remedies under "Damages" of the
UNCITRAL Guide.

In case of delay in the entire construction, if the contract is not terminated and a new
contractor is engaged at the risk and expense of the existing contractor, UNCITRAL
Guide advises that the contract may provide that, the choice of the new contractor and
the terms agreed with him must be reasonable. The contract may obligate the purchaser,
prior to engaging a new contractor, to notify the contractor of the new contractor and the
terms of the new contract. Following this, the contractor may be entitled to object to the
intended new contractor, or to the contractual terms, on the grounds that the new
contractor is not a reasonable choice as a contractor (e.g. he lacks the necessary
experience), or that the intended terms with the new contractor are not reasonable. The
contract may nevertheless entitle the purchaser to engage the new contractor even
though the contractor has objected to the new contractor or to the intended contractual
terms. However, for this case, UNCITRAL Guide then puts forward the below potential
risks to the purchaser:

- The contract may provide that the contractor is obligated to be pay to the
purchaser the price that the purchaser must pay to the new contractor, which the
purchaser may be entitled to deduct from the price to which the contractor may
be entitled under the contract. In addition, the contractor may be obligated to pay
to the purchaser other reasonable costs incurred by him in connection with this
new engagement. However, when the purchaser has engaged the new contractor
without notifying the contractor, or despite valid objections by the contractor, the
contract may entitle the purchaser only to the price and other costs that would
have been incurred by him in connection with the engagement of the new
contractor as if the choice of the new contractor and the terms agreed with him

had been reasonable.
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- The contract may provide that the contractor is liable for a failure by the new
contractor to complete the construction to the same extent as if the new
contractor were a subcontractor engaged by him. Alternatively, the contract may
provide that the contractor is liable for any defect discovered in the completed
works, but that he is entitled to exclude this liability by proving that the defect was
caused by the new contractor (remoteness of damages). However, if the
purchaser has engaged the new contractor without notifying the contractor or
despite valid objections by the contractor, the risk connected with the
engagement of the new contractor may be borne under the contract by the
purchaser. The contract may also provide that, where the contractor is held liable
for a failure of the new contractor to perform, the purchaser must transfer to the
contractor any rights, which the purchaser may have against the new contractor

arising from that failure, if such a transfer is permitted by the applicable law.

UNCITRAL Guide advises that, it may be desirable to provide that, if the purchaser
chooses the remedy of engaging a new contractor to complete the construction, the
contractor must cease construction and leave the site so that it can be occupied by the
new contractor. The contract may prohibit the contractor from removing from the site
without the consent of the purchaser any of his construction machinery and tools, or
equipment and materials to be incorporated in the works, since those items may be
needed by the new contractor to complete the construction. Where the purchaser
chooses this remedy, it is advisable for him not to terminate the works contract with the
contractor, since it is desirable that the liability of the contractor for the construction to be
effected by the-new contractor not be eliminated by the termination of that works contract.
However says the UNCITRAL Guide, the works contract with the contractor may provide
that the purchaser is entitled to terminate it and to claim any remedies available upon
termination if and when the works contract with the new contractor is terminated. The
purchaser will also be entitled to remedies against the new contractor under the works

contract between him and the purchaser if the new contractor fails to perform.

3.9.1.1.2. DEFECTIVE CONSTRUCTION BY CONTRACTOR

UNCITRAL Guide states that the remedies available to the purchaser where the
construction is defective may depend on whether the defects are serious or not. In this
case, it advises that the contract define what defects are serious, taking into
consideration the nature of the works to be constructed and the expected performance
parameters of the works specified in the contract. Serious defects may be defined as
those that prevent the works from operating within certain parameters specified in the

contract.

56



Figure 2 summarizes the remedies available to the purchaser according to the time and
type of defects discovered; while the issues related with defects and materials and
equipment are not discussed herein in regards of the context of comparison of the two

main documents.

From the figure, it follows that, requiring cure of defects, if this is not possible claiming

price reduction or terminating the contract are the remedies provided to the purchaser.

In any case, that is, either the defects are discovered during construction, or during
performance tests, or after performance tests are concluded but within the guarantee
period, in addition to the remedies discussed, the purchaser may also be entitled to
remedies discussed in "Liquidated damages and penalty clauses” and "Damages” of
UNCITRAL Guide.
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Figure 2: Remedies provided to purchaser for defects
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If one would analyze in detail the above-schematized remedies provided for the

Purchaser:
3.9.1.1.2.1. Defects Discovered During Construction
™ s Y e Y
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Figure 3: Remedies provided to purchaser when defects are discovered during

construction

If disputes arise between the parties as to the validity of claims made by the purchaser
that services being supplied are defective, UNCITRAL Guide states that, the contract
may obligate the contractor to comply with the directions of the purchaser even if the he
himself considers that the services are not defective.

If the contractor is forbidden to supply services for the purposes of the construction and it
is later determined in dispute settlement proceedings that the services were not defective,
the contractor may be given the same rights against the purchaser as in cases where the

purchaser suspends the construction for his convenience.

If the contractor is, in addition, required to supply different equipment, materials or
services, the contractor may be given the same rights against the purchaser as if the
construction had been varied under a variation order.

If the contractor fails within a reasonable or specified period after the delivery of the
notice to stop the supply of defective construction services, or if he refuses to stop the
incorporation or supply, and if the use of the equipment, materials or construction
services would result in serious defects in the works, the contract may entitle the

purchaser to terminate the contract.

UNCITRAL Guide continues that, the contract may provide that defective equipment or
materials for which the purchaser has paid at least in part cannot be removed from the
site without the purchaser's approval, or without being replaced by equivalent new
equipment or materials. However, if, due to the nature of the defects, the contractor must
take the defective equipment or materials from the site to be repaired, the contract might
permit the contractor to do so provided that, if no other guarantee is applicable, the

contractor arranges for a suitable third party to guarantee that in the event the equipment
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and materials are not returned, the guarantor will reimburse the purchaser for the price

already paid by him for the equipment and materials.

3.9.1.1.2.2. Construction Deemed Defective Because Performance Tests Not
Conducted

If this non-conduct of tests is not due to causes for which the contractor was not
responsible, UNCITRAL Guide states that, the contract may provide that the performance
tests are to be deemed unsuccessful, and the works deemed to have serious defects.
Accordingly, the purchaser would be entitled to the same remedies to which he is entitled
when he refuses to accept the works due to the discovery of serious defects during the

conduct of performance tests.

3.9.1.1.2.3. Defects Discovered During Performance Tests

if defects known to be incurable at the time of refusal, terminate the contract

P
Refuse to S .
" I if serious terminate the contract
accep ‘

e i . defects R R
WOTrKS | require discovered engage new if defects cannot
defects cure of = AR contractor at be still cured,

ﬂ/ defects performance expense and risk terminate the
tests of contractor contract
N

Figure 4: Remedy of refuse to accept works, when defects are discovered during

performance tests.

If the performance tests are being carried by the Contractor, however serious defects are
observed, then UNCITRAL Guide states that, the contract may entitle the purchaser to
refuse to accept the works. If serious defects still exist after the conduct of the last
performance tests envisaged in the contract, the purchaser may request cure of the
works, or engage a new contractor to cure the defects at the expense and risk of the

contractor; or if it is known that defects are incurable, then he may terminate the contract.

If another contractor is engaged to cure the defects, then the legal position of the parties
may be analogous to that where the purchaser chooses to engage a new contractor to
complete the construction at the expense and risk of the contractor where there is a

delay.
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The illustrative provisions as they exist in the UNCITRAL Guide are as below:

1)

)

3

(4)

If serious defects in the works are discovered during performance tests
conducted under article ..., the purchaser is entitled either to refuse to accept the
works, or to accept the works.

If the purchaser exercises his right to refuse to accept the works, and the defects
are not known to be incurable at the time of refusal, the contractor must cure the
defects and prove that the works is free of serious defects through a repetition of
the performance tests within ... (indicate a period of time) after the conduct of the
previous unsuccessful tests. If the contractor fails to repeat the tests within this
period, the performance tests are deemed to be unsuccessful.

If the tests are repeated, but the last performance tests envisaged under article ...
are unsuccessful, the purchaser is entitled either to terminate the contract or to
engage a new contractor to cure the defects at the expense and risk of the
contractor.

If the defects are known to be incurable at the time of the refusal to accept, the

purchaser is entitled to terminate the contract.

Defects which are not serious for which price reduction is sole agreed remedy,
claim price reduction

™

Accept if if defects known to be incurable at time of acceptance, claim
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Figure 5: When purchaser prefers to accept the works although defects are discovered

during performance tests.

In case the defects in the works discovered during the performance tests are not serious,

UNCITRAL Guide states that, the contract may provide that the purchaser is to accept

the works. It may also entitle him to accept the works even if the defects discovered are

serious. UNCITRAL Guide follows that, when the purchaser chooses to accept the work,

although it is defective, then where it is precisely defined in the contract that price

reduction is the sole remedy or when parties agree so, the purchaser may request that

price reduction. Otherwise, the purchaser may request cure of defects, if they are not
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cured, then he may also claim for price reduction or engage a new contractor at the
expense and risk of the contractor. According to UNCITRAL Guide, if the purchaser
chooses price reduction, the contract may provide that the amount of the reduction is to
be the reasonable costs, which would be incurred in curing the defects. If the purchaser
chooses the remedy of engaging a new contractor, the legal position of the parties would
be analogous to that where the purchaser chooses to engage a new contractor to

complete the construction at the expense and risk of the contractor.

If it is known at the time of acceptance that the defects are incurable, the purchaser may
be entitled logically only to a price reduction. UNCITRAL Guide states that, the contract
may provide in these cases that the amount of the reduction is to be the difference
between a reasonable price, which would have been paid for the works without the
defects, and a reasonable price, which would have been paid for the works with the

defects at the time the defects are discovered.
lllustrative provisions in this case, as provided in UNCITRAL Guide, are below:

(1) Where the purchaser accepts the works, he is entitled to the following remedies
in respect of defects discovered during performance tests.
(2) In respect of the defects described in this paragraph, the purchaser is only

entitled to the price reduction indicated below:

Reduced production capacity of the works  Price reduction

1 per cent " Per cent of the price

(other defects and the consequent price reductions may be included).

(3) If defects other than those noted in paragraph (2) of this article are not known to
be incurable at the time of acceptance, the purchaser may deliver to the
contractor a written notice requiring him to cure the defects within an additional
[... days (period of time to be specified in contract] [period of time of reasonable
length to be specified in notice], and indicating that, if the contractor fails to cure
the defects within the additional period, the purchaser intends either to claim a
price reduction or to engage a new contractor to cure the defects at the expense
and risk of the contractor.

(4) If the contractor fails to cure the defects within the additional period indicated in
paragraph (3) of this article, the purchaser is entitled in accordance with the
notice given under that paragraph either to claim a price reduction or to engage a
new contractor to cure the defects at the expense and risk of the contractor.

(5) If the purchaser claims a price reduction, he is entitled to a reduction in an
amount equivalent to the reasonable costs, which would be incurred in curing the

defects.
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(6) If defects other than those noted in paragraph (2) of this article are known to be
incurable at the time of acceptance, the purchaser is only entitled to claim a price
reduction. The purchaser is entitled to a price reduction in an amount equal to the
difference between a reasonable price, which would have been paid for the works

without the defects, and with the defects at the time the defects are discovered.

3.9.1.1.2.4. Defects Discovered After Acceptance and Notified During

Guarantee Period

\u
Defects if defects known to be incurable at time of discovery, claim price reduction
discovered o
after claim price reduction
acceptance . if defects not ] N ] ™
require i
and notified aq f =0 ol engage new if defects cannot be
cure of =
AT o contractor at cured by new
defects iod expense and risk contractor, claim
guarantee perio
. of contractor price reduction
period

- /

Figure 6: Remedy provided to when defects are discovered within the guarantee period

If defects are discovered after acceptance and notified during guarantee period,
UNCITRAL Guide states that, in case if the purchaser fails to notify the contractor of such
a defect as soon as possible, but nevertheless notifies the contractor of the defect before
the expiry of the guarantee period, purchaser retains all his contractual rights and
remedies in respect of the defect, but is liable to pay damages to the contractor for any

loss suffered by the latter as a result of the failure to give timely notice of the defect.

UNCITRAL Guides continues that, the contract may provide that the contractor is not
liable for defects notified to him after the expiration of the guarantee period. However, the
parties may wish to note that exceptions to this principle may exist under mandatory
provisions of the law applicable to the contract (for example, the contractor may be liable
for defects discovered and notified by the purchaser after the expiration of the guarantee
period if the contractor had known of the defects at the time of acceptance and had

fraudulently concealed them).

If the contractor denies his liability but the purchaser continues to assert it, UNCITRAL
Guide states that, the contract may require the contractor to cure the defects with all
possible speed. If it is later determined in dispute settlement proceedings that the
contractor is not liable for the defects, he may be entitled to a reasonable price for curing

the defects.
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For these defects, according to UNCITRAL Guide, the purchaser may be entitled to
require the contractor, to cure the defects within an additional period of time of a specified
or reasonable length commencing to run from the date of the delivery of the notice. If the
defects are not cured within the additional period of time, the purchaser may be entitled
either to a price reduction or to engage a new contractor to cure the defects at the
expense and risk of the contractor. However, UNCITRAL Guide notes that, under some
performance bonds the consent of the surety may be required for the engagement of a

new contractor at the expense and risk of the contractor.

UNCITRAL Guide states that, the contract may provide that the amount of the reduction
is to be equal to the reasonable costs that would be incurred in curing the defects. If the
purchaser chooses the latter remedy, and the contract with the new contractor is
terminated because the defects are incurable, the purchaser may be entitled to a price
reduction. The contract may provide that the amount of the price reduction is to be the
difference between a reasonable price that would have been paid for the works without
the defects and a reasonable price that would have been paid for the works with the

defects at the time when the new contractor fails to cure the defects.

In respect to UNCITRAL Guide, if defects are known to be incurable at the time of their
discovery, the purchaser may be entitled to a price reduction, analogous to above stated
methodology, this time the comparison to be between price for the works without the
defects and a reasonable price for the works with the defects at the time the defects were

discovered.

3.9.1.1.3. DEFECTS FOR WHICH CONTRACTOR IS NOT LIABLE

UNCITRAL Guide states that, the contract may obligate the contractor, at the purchaser's
request, to cure defects for which the contractor is not liable, provided they are notified
before the expiry of the guarantee period. The contract may require the contractor to cure
the defects within a reasonable period of time of the notification, and may entitle him to a

reasonable price for doing so.

3.9.1.2. CONTRACTOR'S REMEDIES

3.9.1.2.1. DELAY IN PAYMENT OF PRICE OR IN PROVIDING SECURITY FOR
PAYMENT OF PRICE

If the purchaser fails to pay the price or a portion of it on the date when it falls due, under

UNCITRAL Guide, the contractor will, under the law applicable to the contract, be entitled
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to require payment; under many legal systems, he may also be entitled to claim interest
for the delay in payment. However, UNCITRAL Guide follows that; the parties may wish
to include in the contract provisions dealing with the payment of interest. If they so
decide, UNCITRAL Guide draws the attention that, they should take into consideration
any mandatory legal rules of the applicable law regulating the payment of interest, such

as restrictions on the interest rate.

According to UNCITRAL Guide, the parties may also wish to consider whether interest
should be payable in cases where an exempting impediment prevents the purchaser from
paying the price, and whether, in addition to interest, damages are to be payable for loss
suffered by the contractor which is not compensated by an interest payment.

If interest may not be claimed under the applicable law for delay in payment of sums due,
UNCITRAL Guide states that, the parties may wish the contract to contain an adequate

remedy that could be permitted under that law, such as payment of an agreed sum.

If the purchaser is in such above stated delay; according to UNCITRAL Guide, the
contract may entitle the contractor to give written notice to the purchaser requiting him to
make the payment or furnish the security within an additional period of a specified or
reasonable length or else that the contractor will suspend the construction. The contract
may further entitle the contractor to terminate the contract if the purchaser fails to pay the
price, specified portion of the price, or furnish the security within a specified period of time

after the suspension.

In respect to UNCITRAL Guide, an alternative approach may be to entitle the contractor
to immediate termination of the contract if the purchaser fails to pay or furnish security
within the additional period. However, UNCITRAL Guide notes that termination of the
contract by the contractor for a failure to pay the price is usually not of advantage to him
after the completion of construction.

3.9.1.2.2. DELAY IN TAKING OVER OR ACCEPTING WORKS

If the purchaser is in delay in accepting the works, UNCITRAL Guide states that the
contract may provide that acceptance is deemed to occur upon the completion of
successful performance tests. In the exceptional cases where this approach is not
feasible (e.g., the contract does not require the conduct of performance tests),
UNCITRAL Guide provides that the contract may entitle the contractor to require the
purchaser by written notice to perform the act of acceptance within an additional period of
a specified or reasonable length commencing to run from the date of the delivery of the
notice, and provide that if he fails to do so, the legal consequences of acceptance (e.g.,

the obligation of the purchaser to pay a portion of the price, or the commencement of the
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guarantee period) arise as from the date when a written notice stating that the

consequences are to arise is delivered to the purchaser by the contractor.

UNCITRAL Guide follows that, as take-over consists of the purchaser taking physical
possession of the work, and it may be difficult to provide for a legal presumption that
take-over has occurred; if the purchaser is in delay in taking over the works, the contract
may entitle the contractor to require the purchaser by written notice to take over the
works within an additional period of a specified or reasonable length commencing to run
from the date of the delivery of the notice, and provide that, if he fails to do so, the legal
consequences of take-over (e.g., passing of risk, commencement of the trial operation
period) arise as from the date when a written notice stating that the consequences are to

arise is delivered to the purchaser by the contractor.

3.9.1.2.3. FAILURE TO SUPPLY DESIGN, EQUIPMENT OR MATERIALS FOR
CONSTRUCTION IN TIME AND FREE OF DEFECTS

In regard to failure to supply design in time and free of defects, UNCITRAL Guide states
that the contract may provide that the period of time within which the construction is to be
completed by the contractor commences to run only from the date that a design free of
defects is supplied by the purchaser. In respect to UNCITRAL Guide, the contractor may
also be entitled to grant the purchaser an additional period of a specified or reasonable
length to supply the design and, if the purchaser fails to do so within the additional period,

the contractor may be entitled to terminate the contract.

Failure to supply equipment and materials in time and free of defects is not discussed

within the context of the Thesis.

3.9.2. FIDIC CONDITIONS OF CONTRACT

3.9.2.1. PURCHASER’S REMEDIES

3.9.2.1.1. DELAY IN CONSTRUCTION BY CONTRACTOR

It is the responsibility of Contractor to complete the Works and Section (if any) within the
time for completion (Sub-Clause 8.2 [Time for Completion]). In this respect, the
Contractor is to submit a detailed program for commencement of Works and revise it

when required (Sub-Clause 8.3 [Programme]).
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During the execution of the Works, according to Sub-Clause 8.6 [Rate of Progress], when
the actual progress is too slow to complete within the time for completion or progress has
fallen back / will fall back behind the work schedule approved by the Engineer, then
Engineer is to instruct the Contractor to submit a revised program together with
supporting report to adopt the measures in order to complete within the time for
completion or accelerate the progress. It is Contractor’s risk and cost if he has to increase
the working hours, personnel or equipment on site. In addition to these costs, if the
revised methods cause the Employer to incur additional costs, the Contractor has to pay
them to the Employer in respect to Sub-Clause 2.5 [Employer’s Claims] and 8.6 [Rate of
Progress], and as well pay for delay damages if any according to Sub-Clause 8.7 [Delay

Damages].

Thus, when the Contractor cannot complete the Works or when agreed as such the
Sections within the time of completion foreseen in the Contract, including passing of tests
on completion (Clause 9 [Tests on Completion]) and completing all the works required to
be completed for the purposes of taking-over (Sub-Clause 10.1 [Taking Over of the
Works and Sections]) the Employer would be entitled to receive damages per delay
according to Sub-Clause 2.5 [Employer’s Claims], 8.6 [Rate of Progress] and 8.7 [Delay
Damages] of FIDIC Conditions of Contract.

The procedure per 8.7 [Delay Damages] would be:

Contractor fails to comply with the completion date

( Contractor is to pay delay damages as stated in Appendix to Tender for each day between the\'
agreed Time of Completion and date stated in the Taking Over Certificate, at an amount
maximum (if) stated in the Appendix to Tender. The pay of damages would not relieve
Contractor from his obligation to complete the Works, or from any other duties, obligations or

responsibilites which he may have under the Contract.

Figure 7: Sub-Clause 8.7 [Delay Damages] of FIDIC Conditions of Contract

67



On the other hand the procedure foreseen by Sub-Clause 2.5 [Employer’s Claims] is:

Employer considers himself to be entitled to payment in regards to Contract and/or any
extention of Defects Notification Period

(The Employer or the Engineer gives notice and particulars to the Contractor. The notice shall |
be given as practicable after the Employer becomes aware of the event or circumstances

L giving rise to the claim.

Engineers proceeds in accordance with Sub-Clause 3.5 [Determinations] to the determine
the amount and the extention (if any) which the Employer is entitled to.

Figure 8: Sub-Clause 2.5 [Employer’s Claims] of FIDIC Conditions of Contract

3.9.2.1.2. DEFECTIVE CONSTRUCTION BY CONTRACTOR

First of all, arising from the nature of contracts law, it shall be stated that the Contractor
has to carry out his duties, obligations and responsibilities in accordance with the Contact

and thus associated laws.

Clause 11 [Defects Liability] of FIDIC Conditions of Contract has the heading Defects
Liability. However, defects, defects liability and remedies foreseen, extend beyond

Clause 11. These are notably:

Sub-Clause 1.8 [Care and Supply of Documents]: When a Party becomes aware of an
error or defect of a technical nature in a document for the execution of the Works, the

Party shall promptly give notice to the other Party.

Sub-Clause 1.13 [Compliance with Laws]: Contractor shall give all notices, pay all taxes,
duties and fees, and obtain all permits, licenses and approvals, as required by the Laws
in execution and completion of the Works and remedying of any defects. The Contractor
shall indemnify and hold the Employer harmless against and from the consequences of

any failure to do so.

Sub-Clause 3.1 [Engineer's Duties and Authority]: (see sub-section 3.8.2. Inspections

and Tests During Manufacture and Construction, FIDIC Conditions of Contract, page 52)

Sub-Clause 3.2 [Delegation by the Engineer]: (see sub-section 3.7.2, Consulting

Engineer, FIDIC Conditions of Contract, page 45)

Sub-Clause 3.3 [Instructions of the Engineer]: For execution of Works and remedying any
defects, Engineer may at any time issue the Contractor instructions and additional or

modified Drawings.
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Sub-Clause 4.1 [Contractor’s General Obligations]: The Contractor shall design (to the
extent specified in Contract), provide Plant and Contractor's Documents specified in the
Contract, Personnel, Goods, consumables and other services, whether of temporary or

permanent nature in respect to completion of Works and remedying defects in the Works.

Sub-Clause 7.3 [Inspection]: (see sub-section 3.8.2. Inspections and Tests During

Manufacture and Construction, FIDIC Conditions of Contract, page 52)

Sub-Clause 7.4 [Testing]: (see sub-section 3.8.2. Inspections and Tests During

Manufacture and Construction, FIDIC Conditions of Contract, page 52)

Sub-Clause 7.5 [Rejection]: If a result of examination, inspection, measurement or
testing, any Plant, Materials or workmanship is found to be defective or not accordance
with the Contract, Engineer may reject it, and then the Contractor shall make it good.
Retesting may be required by Engineer, under same terms and conditions of the previous

tests.

Sub-Clause 7.6 [Remedial Work]: Not subject to any testing, Engineer may instruct the
Contractor to remove and replace any Plant or Materials, remove and re-execute any

other work, which is not accordance with the Contract.

Sub-Clause 9.4 [Failure to Pass Tests on Completion]: When Works or a Section fails to
pass repeated Tests on Completion, the Engineer may further request repetition of Tests
on Completion, or if failure deprives the Employer to benefit from the Work, the Engineer
may reject the Work and remedies foreseen in Sub-Clause 11.4 [Failure to Remedy
Defects] would be provided, or as a third option the Engineer may issue a Taking-Over

Certificate if Employer instructs as so.

Sub-Clause 10.1 [Taking Over of the Works and Sections]: In issuing Taking-Over
Certificate, the minor outstanding work and defects, which will not substantially affect the
use of Works or Section for their intended purpose, would be noted. Alternatively, in lieu
of Contractor’s application for Taking-Over Certificate, the Engineer would reject it giving

reasons and specifying the work required to be done.

Sub-Clause 11.1 [Completion of Outstanding Work and Remedying Defects]: Contractor
is to complete any work, which is outstanding as stated in Taking-Over Certificate, and
execute all work required to remedy defects or damage which should be notified to him

before the Defects Notification Period stated in the Contract.

Sub-Clause 11.2 [Cost of Remedying Defects]: The Cost of Remedying Defects shall be
executed at the risk and cost of the Contractor. Sub-Clause 11.2 also defines which
defects and damages fall under this article. Then, the defect or damage should be related

with any design for which the Contractor is responsible; or Plant, Materials or

69



workmanship not being in accordance with the Contract, or failure by Contractor to
comply with any other obligation. If there would be any other cause for defect or damage,
then the Contractor shall be notified promptly and Sub-Clause 13.3 [Variation Procedure]

shall apply.

Sub-Clause 11.3 [Extension of Defects Notification Period]: If the defect or damage
hinders the Employer to benefit from the Work, Section or a major item of Plant for which
it was intended, then the Employer may benefit from the remedy of Extension of Defects
Notification Period subject to Sub-Clause 2.5 [Employer’s Claims]. The maximum period it
can be extended is limited to two years. However, in case of suspension, then
Contractor’s obligations in regards the Plant and / or Materials whose delivery or erection
was suspended, would not extend more than 2 years after the Defects Notification Period

had otherwise have expired.

Sub-Clause 11.4 [Failure to Remedy Defects]: For the defects and damages, the
Contractor is expected to remedy them within a reasonable time. If not, then an end date
may be fixed by the Employer and Contractor may would be informed to remedy until or
by this day. If the Contractor then fails to do so, together with Sub-Clause 7.6 [Remedial
Work], under Sub-Clause 11.2 [Cost of Remedying Defects], the Employer has three
choices:

1. Carry out the work himself or by others at Contractor's cost, whereas the
Contractor shall have no responsibility for this work, however subject to Sub-
Clause 2.5 [Employer’s Claims] Contractor is to pay the cost reasonably incurred.

2. Require the Engineer to agree or determine a reasonable reduction in the
Contract Price subject to Sub-Clause 3.5 [Determinations]

3. In cases the defect or damage holds back the Employer substantially to benefit of
the Works or a major part of it, terminate the Contract to that extend. Then
without prejudice to any other rights, the Employer shall be entitles to recover all
sums paid for the Works or such part, plus the financing costs, plus dismantling,
plus clearing the Site and returning Plant and Materials to the Contractor. (Sub-

Clause 11.4 [Failure to Remedy Defects])

Sub-Clause 11.5 [Removal of Defective Work]: If Contractor needs to remove the items
from the Site for remedy of defect or damages due to the Employer’s consent, than he
may also be required to increase the Performance Security by the replacement cost of

the subject items or another appropriate security may be required.

Sub-Clause 11.6 [Further Tests]: If remedy may affect the performance of the Work,
within 28 days after the remedy repetition of any of the tests may be required by the

Employer at the risk and cost of the part liable for the cost of remedial work.
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Sub-Clause 11.8 [Contractor to Search]: Work is only deemed to be accepted after
issuance of Performance Certificate, which ,is either issued 28 days after the latest of the
expiry dates of the Defects Notification Periods or as soon as the Contractor has supplied
all the Contractor's Documents and completed and tested all the Works, including

remedying any defects.

Sub-Clause 11.10 [Unfulfilled Obligations]: Although Performance Certificate is issued;
each Party would still be liable for fulfillment of any obligation, which was unperformed at

that time, in respect to Contract.

Sub-Clause 14.9 [Payment of Retention Money]: When Taking-Over Certificate is issued,;
only some amount of the Retention Money is paid to the Contractor. Promptly after the
latest expiry dates of Defects Notifications Periods, the outstanding balance of Retention
Money shall be certified. However, if any work remains to be executed under Clause 11
[Defects Liability], the certification cost of that work will be withhold until it has been

executed.

Sub-Clause 15.1 [Notice to Correct]: If Contractor fails to carry out any obligation under
the Contract, the Engineer may require the Contractor to make good the failure and to

remedy it within a reasonable time.

Sub-Clause 15.2 [Termination by Employer]: The Employer is untitled to terminate the
Contract if the Contractor fails to comply with Sub-Clause 15.1 [Notice to Correct]; or to
comply the notice issued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial
Work].

The above Sub-Clauses in the order they appear in FIDIC Conditions of Contract. The
marginal words and other headings are not included in above, since per Sub-Clause 1.2
[Interpretation] they shall not be taken into consideration in interpretation of the
Conditions.

Sub-Clause 2.5 [Employer’s Claims] (see sub-section 3.9.2.1.1. Delay in Construction by
Contractor, FIDIC Conditions of Contract, page 66) and Sub-Clause 8.7 [Delay Damages]
(see sub-section 3.9.2.1.1. Delay in Construction by Contractor, FIDIC Conditions of

Contract, page 66) are also associated with Defects by Contractor.

3.9.2.1.2.1. Defects Discovered During Construction

In regards to Sub-Clauses 1.8 [Care and Supply of Documents], 7.5 [Rejection], 7.6
[Remedial Work], 11.3 [Extension of Defects Notification Period], 11.4 [Failure to Remedy
Defects], 11.5 [Removal of Defective Work], 11.6 [Further Tests], 15.1 [Notice to Correct]:
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- When Engineer or the Employer becomes aware of an error or defect, the
Contractor shall be promptly notified.

- Accordingly, Engineer may reject, or instruct the Contractor to remove and
replace any Plant or Materials, remove and re-execute any other work, which is
not accordance with the Contract. Then, the Contractor shall make it good, and
retesting may be required by Engineer. If the defect or damage hinders the
Employer to benefit from the Work, Section or a major item of Plant; Extension of

Defects Notification Period is also possible.

- If the Contractor does not remedy the defects within a specified time, the
Employer has 3 choices:

1. Carry out the work himself or by others at Contractor’s cost.
2. Reduce the contract price

3. In cases the defect or damage holds back the Employer substantially to
benefit of the Works or a major part of it, terminate the Contract to that
extend.

In addition, termination is not only a remedy per above Sub-Clause. Per Sub-Clause 15.2
[Termination by Employer], the Employer is entitled to terminate the Contract if the
Contractor fails to comply with Sub-Clause 15.1 [Notice to Correct]; or to comply the

notice issued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6 [Remedial Work].

3.9.2.1.2.2. Construction Deemed Defective Because Performance Tests Not
Conducted

Sub-Clauses 1.13 [Compliance with Laws], 11.8 [Contractor to Search], 15.1 [Notice to

Correct] and 15.2 [Termination by Employer] are to be dealt under this heading.

According to Sub-Clause 1.13 [Compliance with Laws], it is Contractor’s responsibility to
carry out tests especially the ones required to obtain permits, licenses and approvals, as

required legally.

On the other hand, Work will not be deemed to be accepted until tests are successfully

completed, defects are remedied and thus Performance Certificate is issued.

When the Contractor fails to carry out any obligation under the Contract, including
conducting performance tests, the Engineer may require the Contractor to make good the
failure and to remedy it within a reasonable time; and when Contractor fails to comply

with this responsibility, the Employer is untitled to terminate the Contract.
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3.9.2.1.2.3. Defects Discovered During Performance Tests

According to Sub-Clause 9.4 [Failure to Pass Tests on Completion], 10.1 [Taking Over of
the Works and Sections], 11.1 [Completion of Outstanding Work and Remedying
Defects], 11.2 [Cost of Remedying Defects], 11.3 [Extension of Defects Notification
Period], 11.4 [Failure to Remedy Defects], 11.5 [Removal of Defective Work], 11.6
[Further Tests], 15.1 [Notice to Correct], 15.2 [Termination by Employer]:

- When Works or a Section fails to pass repeated Tests on Completion,
a) the Engineer may further request repetition of Tests on Completion, or

b) if failure deprives the Employer to benefit from the Work, the Engineer may
reject the Work and remedies foreseen in Sub-Clause 11.4 [Failure to

Remedy Defects] would be provided, or

c) the Engineer may issue a Taking-Over Certificate if Employer instructs as

so.
- Inissuing Taking-Over Certificate,

a) the minor outstanding work and defects which will not substantially affect the

use of Works or Section for their intended purpose would be noted, or

b) in lieu of Contractor's application for Taking-Over Certificate, the Engineer

would reject it giving reasons and specifying the work required to be done.

- Contractor is to complete any work which is outstanding as stated in Taking-Over
Certificate, and execute all work required to remedy defects or damage which
should be notified to him before the Defects Notification Period stated in the

Contract, the risk and cost of which shall be borne by the Contractor.

- If the defect or damage hinders the Employer to benefit from the Work, Section or
a major item of Plant for which it was intended, then the Employer may benefit
from the remedy of Extension of Defects Notification Period subject to Sub-

Clause 2.5 [Employers Claims].

- For the defects and damages, the Contractor is expected to remedy them within
a reasonable time. If the Contractor then fails to do so, the Employer has 3

choices:
1. Carry out the work himself or by others at Contractor’s cost,

2. Require the Engineer to agree or determine a reasonable reduction in the

Contract Price,
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3. In cases the defect or damage holds back the Employer substantially to
benefit of the Works or a major part of it, terminate the Contract to that

extend.

- If Contractor needs to remove the items from the Site for remedy of defect or

damages, than he may also be required to increase the Performance Security.

- If remedy may affect the performance of the Work, repetition of any of the tests

may be required by the Employer.

3.9.2.1.2.4. Defects Discovered After Acceptance And Notified During

Guarantee Period

The Sub-Clauses, which are more closely related with this section, are: Sub-Clause 1.8,
11.1 [Completion of Outstanding Work and Remedying Defects], 11.2 [Cost of
Remedying Defects], 11.3 [Extension of Defects Notification Period], 11.4 [Failure to
Remedy Defects], 11.5 [Removal of Defective Work], 11.6 [Further Tests], 11.8
[Contractor to Search], 11.10 [Further Tests], 14.9 [Payment of Retention Money], 15.1
[Notice to Correct] and 15.2 [Termination by Employer]. Accordingly:

- Contractor is to complete any work, which is outstanding as stated in Taking-
Over Certificate, and execute all work required to remedy defects or damage
which should be notified to him before the Defects Notification Period stated in

the Contract.

- For the defects and damages, the Contractor is expected to remedy them within

a reasonable time. If not, the Employer has 3 choices:
1. Carry out the work himself or by others at Contractor’s cost

2. Require the Engineer to agree or determine a reasonable reduction in the

Contract Price

3. In cases the defect or damage holds back the Employer substantially to
benefit of the Works or a major part of it, terminate the Contract to that

extend.

- It should be noted that Work is only deemed to be accepted after issuance of
Performance Certificate, which is either issued after the latest of the expiry dates
of the Defects Notification Periods or as soon as the Contractor has supplied all
the Contractor's Documents and completed and tested all the Works, including

remedying any defects.
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- The outstanding balance of retention money is also certified after the latest expiry
dates of Defects Notifications Periods.

3.9.2.1.3. DEFECTS FOR WHICH CONTRACTOR IS NOT LIABLE

The cost of remedying defects shall be executed at the risk and cost of the Contractor.
However, Sub-Clause 11.2 [Cost of Remedying Defects] defines which defects and
damages fall under this article. If there would be any other cause for defect or damage
not covered under Sub-Clause 11.2, then the Contractor shall be notified promptly and

Sub-Clause 13.3 [Variation Procedure] shall apply.

In this case, per Engineer’s requirements, Contractor should state either why he cannot
comply with the Variation or shall submit a description of the work he will execute, the
program and proposal. The engineer shall then respond with approval, disapproval or

comments, while the Contractor shall not delay any work whilst awaiting response.

3.9.2.2. CONTRACTOR’S REMEDIES

There are several Sub-Clauses of FIDIC Conditions of Contract, where the consequence
of Employer’s or Engineer's delay is formulated. For the ease of comparison with
UNCITRAL Guide, the headings are organized same as in UNCITRAL Guide.

3.9.2.2.1. DELAY IN PAYMENT OF PRICE OR IN PROVIDING SECURITY FOR
PAYMENT OF PRICE

Per Sub-Clause 2.4 [Employer's Financial Arrangements], after receiving the request
from Contractor, the Employer shall submit reasonable evidence that the financial
agreements have been made and are being maintained which will enable the Employer to
pay the Contract Price. The Employer shall also give notice to the Contractor when he

intends to make any material change to his financial arrangements.

On the other hand, for a payment to be made, the Employer should have received and
approved the Performance Security (Sub-Clause 14.6 [Issue of Interim Payment
Certificate]).

For an interim payment to be made, the Contractor shall submit a Statement and
supporting documents. Following this, the Engineer shall issue to the Employer an Interim
Payment Certificate, which states the fairly determined amount due by the Engineer

(Sub-Clause 14.6 [Issue of Interim Payment Certificate]).
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Although if anything supplied or work done by the Contractor is not accordance with the
Contract, the cost of rectification or replacement may be withheld and/or if the Contractor
was not or is failing to perform any work or obligation in accordance with the Contract,
and had been so notified by the Engineer, the value of this work or obligation may be
withheld; the interim Payment Certificate cannot be withheld for any other reason (Sub-

Clause 14.6 [Issue of Interim Payment Certificate]).

The Employer after receiving the Statement and supporting documents, shall realize the
payment to Contractor (Sub-Clause 14.7 [Payment]).

If Engineer fails to certify an Interim Payment Certificate or the Employer fails to comply
with his responsibilities associated with payment (Sub-Clause 2.4 [Employer’s Financial
Arrangements] and Sub-Clause 14.7 [Payment]), the Contractor -after giving a notice-
has the right to suspend the work or reduce the rate of work. (Sub-Clause 16.1
[Contractor’s Entitlement to Suspend Work]). Bunni notes that the Sub-Clause 2.4 for the
Employer to provide evidence for financial arrangements is introduced in FIDIC
Conditions of Contract in 1999 (Bunni, p.491).

The Contractor, as a result of delayed payment shall also receive financing charges
compounded monthly on the amount unpaid. Unless otherwise agreed these financial
charges shall be calculated at the annual rate of three percentage points above the
discount rate of central bank in the country of currency of payment and shall be paid in

such currency (Sub-Clause 14.8 [Delayed Payment]).

If the Contractor receives such Payment Certificate, evidence or payment before giving a
notice of termination, the Contractor shall resume normal working as soon as is

reasonably practicable (Sub-Clause 16.1 [Contractor’s Entitlement to Suspend Work]).

If the Contractor suffers delay and / or incurs Cost as a result of suspending work (or
reducing the rate of work), the Contractor shall be entitled to an extension of time for any
such delay, if completion is or will be delayed, and payment of any such Cost plus
reasonable profit, which shall be included in the Contract Price (Sub-Clause 16.1

[Contractor’s Entitlement to Suspend Work]).
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Engineer fails to certify in accordance with Sub-Clause 14.6 Issue of Interim Payment
Certificate
or
Employer fails to comply with Sub-Clause 2.4 Employer's Financial Agreements or Sub-Clause

14.7 Payment >

[ Contractor may suspend the work or reduce the rate of work, until he receives the Payment
Certificate

Contractor receives such Payment Certificate before he exercises his right to Terminate the

Contract

[ Contractor shall resume with the work

If Contractor suffers delay and / or incurs Cost as a result of this suspension or reduced rate of
work, upon his notice, Engineer shall determine an extension of time per Sub-Clause 8.4 if
completion is or will be delayed, and payment of such Cost together with reasonable profit.

Figure 9: Sub-Clause 16.1 [Contractor’'s Entitlement to Suspend Work] of FIDIC
Conditions of Contract

After the Contractor suspends the work, he does not receive payment in a certain time
frame, or Employer still fails to submit reasonable evidence that the financial agreements
have been made and are being maintained, then the Contractor is entitled to terminate

the work.

Sub-Clause 16.1 [Contractor's Entitlement to Suspend Work] is a special clause to be
analyzed where in a way Contractor delays the work, however as a result he is awarded
compensation for delay. It is per Contractor's Entitlement to Suspend Work.

Schematically the Sub-Clause is summarized in Figure 9.

3.9.2.2.2. DELAY IN TAKING OVER OR ACCEPTING WORKS

When the Works have been completed in accordance with the Contract and a Taking-
Over Certificate has been issued or is deemed to have been issued, then the Works shall
be taken over by the Employer. In this purpose, the Contractor applies by a notice to the
Employer that works are complete and ready for taking over. If the Work is divided into

Sections, the Contractor may similarly apply for a taking over certificate for each Section.
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After receiving the application, the Engineer shall in a certain period of time either issue
the taking over certificate or reject the application by giving reasons and specifying work
required. However, if Engineer either fails to issue the Taking-Over Certificate or rejects
the application but in fact the Work was substantially in accordance with the Contract, the
Taking-Over Certificate is then deemed to have been issued on the last day of the period
to issue Taking-Over Certificate (Sub-Clause 10.1 [Taking Over of the Works and
Sections]).

3.9.2.2.3. FAILURE TO SUPPLY DESIGN, EQUIPMENT OR MATERIALS FOR
CONSTRUCTION IN TIME AND FREE OF DEFECTS

Drawing or instruction is delayed

Contractor to give notice to Engineer of below:
- Details of necessary drawing or instruction
- Details of why and when it should be issued

- Details of nature and amount of delay or disruption likely to be suffered

Drawing or instruction is not issued within a reasonable time

Contractor gives a further notice to the Engineer which shall be subject to Clause 20.1
[Contractor's Claims] requesting extention of time (if completion is to delay) and payment of
associated cost together with reasonable profit.

Engineer to proceed with Sub-Clause 3.5 [Determinations], consult with each party to reach

agreement. When agreement is not possible Engineer is to make a fair determination.

s ™
If and to the extent the Engineer's failure was caused by any error ordor delay by the Contractor,

including an error in, or delay in the submission of, any of the Contractor's Documents, the

Contractor shall not be entitled to such extention of time, Cost or profit.
L

Figure 10: Sub-Clause 1.9 [Delayed Drawings or Instructions] of FIDIC Conditions of
Contract
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Article 1.9 of FIDIC Conditions of Contract deals with the issue of delayed drawings,
which the Employer should provide to the Contractor. It is the Contractor’s responsibility
to give notice when the Works are likely to be affected, i.e. delayed or disrupted when
any necessary drawing or instruction is not issued in time. Below is the sequence
summarizing Sub-Clause 1.9 [Delayed Drawings or Instructions] of FIDIC Conditions of
Contract.

Similarly, below Sub-Clauses provide remedy to the Contractor in case he suffers delay

and/or incurs Cost as a result of:

Sub-Clause 2.1 [Right of Access to the Site]: Failure by the Employer to give right or
possession of access to the Site within the time stipulated in the Contract

Sub-Clause 4.7 [Setting Out]: Error in reference points, lines and levels specified in the
Contract or notified by the Engineer which an experienced Contractor could not

reasonably have discovered and avoided delay secure Works during suspension period.

In case of above stated situations, the remedy provided to the Contractor is schematized
below:

Contractor encounters suffers delay and/or incurs Cost

Contractor gives a notice to the Engineer which shall be subject to Clause 20.1 [Contractor's
Claims] requesting extention of time (if completion is to delay) and payment of associated cost
together with reasonable profit.

Engineer to proceed with Sub-Clause 3.5 [Determinations], consult with each party to reach
agreement. When agreement is not possible Engineer is to make a fair determination.

Figure 11: Sub-Clause 7.4 [Testing] of FIDIC Conditions of Contract

3.9.3. NOTES ON SUB-SECTION

The sub-section Delays, Defects and Other Failures to Perform has several sub sub-
sections. Therefore, the notes are also organized in the same manner for ease of

comparison.
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3.9.3.1. PURCHASER'S REMEDIES

UNCITRAL Guide, in the case of defects and delays, foresees two remedies in principle:
the initial remedy is to require the completion or cure by the contractor of performance.
The remedy of termination is given as one of last resort. Per UNCITRAL Guide it is
advisable that the contract not permit this additional period (given for completion or cure
of performance) to be regarded as an extension of the time for performance so as to
affect the purchaser's rights arising from the delayed or defective construction. In any
case, recovery of damages or payment of an agreed sum is additional remedies that can
take place.

Per FIDIC Conditions of Contract, termination is also the last remedy for the Employer.
On the other hand, similar to UNCITRAL Guide, Sub-Clauses 2.5 [Employer’s Claims]
and 8.7 [Delay Damages] entitle the Employer for additional remedies and payment of a
lump sum amount for damages. These clauses, together with Sub-Clause 8.4 [Extension
of Time for Completion] make it clear that the time given to Contractor to commence work
or to cure defects, does not entitle the Contractor any additional time. As well, it is stated
that it is Contractor’s risk and cost if he has to increase the working hours, personnel or
equipment on site. In addition to these costs, if the revised methods cause the Employer
to incur additional costs, the Contractor has to pay them to the Employer in respect to
Sub-Clause 2.5 [Employer's Claims]. When the Contractor is to pay damages, it is
explicitly stated in FIDIC Conditions of Contract that it would not relieve Contractor from
his obligation to complete the Works, or from any other duties, obligations or

responsibilities, which he may have under the Contract.

UNCITRAL Guide recommends that the purchaser may be given a choice of alternative
remedies upon certain failures of performance by the contractor. In this case, UNCITRAL
Guide states that, the contract may provide that, after the purchaser chooses one of

those remedies, he is not entitled to alter his choice without the consent of the contractor.

3.9.3.1.1. DELAY IN CONSTRUCTION BY CONTRACTOR

When Contractor delays the construction, the first remedy UNCITRAL Guide foresees is
require commencement in order to overcome the delay. However, when the Contractor
fails to do so, the purchaser is entitled to terminate the contract. A special case is when
the Contractor delays completing the entire construction, and fails to commence in the
additional period provided. In this case, instead of terminating the contract, the Purchaser
is also entitled to engage a new contractor to complete the works at the expense and risk
of the contractor. When this new contractor is engaged at the risk and expense of the

existing contractor, UNCITRAL Guide advises that the contract may provide that, the
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contractor is engaged in the choice of the new contractor and the terms agreed with him.
This way, when assessed through the principles of law of obligations, the liability of the

contractor for the costs and failure of the new contractor would have a stronger basis.

In comparison, according to FIDIC Conditions of Contract Sub-Clause 11.4 [Failure to
Remedy Defects], there is a similar tool provided to the Employer as to carry out the work
himself or by others, but this opportunity is limited to if Contractor fails to remedy a defect

or damage by a notified date. It does not deal with the case of delay, but of defects.

Thus in case of delay, the only remedy is per Sub-Clauses 2.5 [Employer’s Claims], 8.7
[Delay Damages] and 15.2 [Termination by Employer]. There is no option as to continue
the contract, but employ others to commence with the work. It is also similar in Article 473
of Turkish Code of Obligations, 2011. In respect of termination; in comparison to the
remedies advised by UNCITRAL Guide, FIDIC Conditions of Contract Sub-Clause 15.2
does not formulate partial termination. In this case, where full termination is not desired,
but there surely is a considerable delay in a major part of the Work, which is deemed by
the Employer that it cannot be covered up by the Contractor, one may think that ordering
it as a variation in the form of omission may be a solution. However, Sub-Clause 13.1(d)

would not allow omission of a work in order that it is then carried out by others.

It becomes interesting to see that, in case of a defect; partial termination is possible.
Similarly, in case of take-over (Sub-Clause 10.1 [Taking Over of the Works and Sections]
and 10.2 [Taking Over of Part of the Works]) partial take-over is possible. However,
partial termination is not possible in case of a delay. From this, it follows that; even if the
delay is only in lieu of a Section of Works, the Contractor has to pay delay damages, as if
the delay is affecting the whole works. However, for the non-delayed portion, if Employer
chooses to take over (of the Section or of the Parts of the Work), then the delay damages

may be minimized.

If one has to make another point regarding termination; UNCITRAL Guide does not see it
really as a solution and desires to omit it. UNCITRAL Guide advises parties to consider
additional criteria before termination. This criteria may be such that, the delay of the work
exceeds a certain percentage of the work (work wise or cost wise) or a specified limit of
an agreed sum ("Liquidated damages and penalty clauses") has become due in respect

of delay.

Another concern worth to note is the maximum amount of delay damages stated in the
Appendix to Tender in respect to FIDIC Conditions of Contract. Scheider and Scherer
note, in their article analyzing FIDIC Conditions of Contract under Swiss law, that; when a
maximum amount for delay damages is stated in the contract, it is usually inserted to

allow the Contractor some means of risk control. However, this can be abused by the
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Contractor in such a way that, once the amount is exceeded, the Employer will suffer the
financial consequences of further delays and the Contractor can use this situation to force
the Employer to accept variation orders and pay extra costs for having the Contractor
accelerate the works and / or implement alleged variations in order to mitigate the delays.
(Knutson, 2005, page 329, article by Michael E. Schneider and Matthias Scherer). In this
case, the most logical solution for the Employer would be to bear the delay costs but then
case a file before the arbitration body or before the judiciary to recover his actual loss.
Employer keeping well the records to prove Contractors gross negligence and intention

would be of crucial importance to cover the additional costs and profit losses.

3.9.3.1.2. DEFECTS

UNCITRAL Guide and FIDIC Conditions of Contract when viewed together for defects at

different intervals of the Work, have a similar approach.

In addition to the remedies foreseen, in each case both of the documents enable the
Employer to benefit from additional remedies of a lump sum payment which in fact refers
to “Liquidated Damages and Penalty Clauses” and “Damages” as in UNCITRAL Guide
and Sub-Clause 2.5 [Employer’s Claims] and Sub-Clause 8.7 [Delay Damages] of FIDIC

Conditions of Contract.

That is, either the defects are discovered during construction, or during performance test,
or after performance tests are concluded but within the guarantee period, in addition to
the remedies discussed, the purchaser may also be entitled to remedies discussed in

"Liquidated damages and penalty clauses" and "Damages".

UNCITRAL Guide states that, during construction, if disputes arise between the parties
that services being supplied are defective, the contract may obligate the contractor to
comply with the directions of the purchaser even if he himself considers that the services
are not defective. In this case, regarding a different scenario, UNCITRAL Guide states
that, the contractor may be given the same rights as in cases where the purchaser
suspends the construction for his convenience and / or if the construction had been

varied under a variation order.

This is similar to the Sub-Clause 7.6 [Remedial Work] of FIDIC Conditions of Contract,
Engineer’s instruction (to remove and replace any plant or materials, remove and re-
execute any other work , or execute any work which is required) does not need to be a
consequence of any previous test or certification. The outcome of this instruction
although not defined in detail as in UNCITRAL Guide, can be resolved under Sub-Clause
20.1 [Contractor’s Claims] of FIDIC Conditions of Contract.
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Similar to UNCITRAL Guide, when construction is defective or not in compliance with the
Contract, and this is observed during construction; the associated clauses of FIDIC

Conditions of Contract are as follows:

e Sub-Clause 7.5 [Rejection] lets the Engineer to reject the work, and Sub-Clause

2.5 [Employer’s Claims] entitles the Employer to additional costs if any.

e Sub-Clause 7.6 [Remedial Work] lets the Engineer to reject and request remedy.
When Contractor does not comply with it, Employer is entitled to employ and pay
other persons to carry out this work. There is also reference to Sub-Clause 2.5

[Employer’s Claims] in this respect.

e As well, Sub-Clause 8.8 [Suspension of Work] entitles the Engineer to suspend at

any time.

e Sub-Clause 11.4 [Failure to Remedy Defects] entitles the Employer alternatively
to carry out the work himself or by others; or reduction in Contract price; or to

terminate the Contract as a whole or in respect of such major part.

e Sub-Clause 11.5 [Removal of Defective Work] requires removal of defective
work, while the Contractor may also be required to increase the performance

security in this respect.

o Employer’s right to termination is also stated in Sub-Clauses 15.1 [Notice to
Correct] and 15.2 [Termination by Employer].

If defects are discovered during performance tests:

- UNCITRAL Guide’s classification requires that, when Works fails to pass
performance tests, for the defects that are serious, if it is known that the defects
are incurable, the Employer at the time of refusing the Work, may also directly
terminate the Contract. However, FIDIC Conditions of Contract does not include
such a direct clause. According to Sub-Clause 7.5 [Rejection], the defects should
be remedied and the tests should then be repeated. Sub-Clause 9.3 [Retesting]
also requires re-testing. Then after re-testing, Sub-Clause 9.4(b) [Failure to Pass
Tests on Completion] entitles the Employer to terminate the Contract, thru the
fact that it entitles the Employer with the remedy in Sub-Clause 11.4(c) [Failure to
Remedy Defects]. The condition in Sub-Clause 9.4(b) is naturally met here, while

it is assumed in the beginning that, the defects are serious.

In fact, one would naturally think that, if defects are known to be incurable, asking

repetition of tests would not only be waste of resources, but also time. Thus, one
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may expect the Employer not requesting repetition of tests and directly terminate
the Contract.

On the other hand, in case the Employer rejects the works with defects, through
the just mentioned Sub-Clauses, UNCITRAL Guide’s remedy to request cure of
defects, and then the defects if still exist, alternatively terminate the contract or
engage a new contractor are well stated in FIDIC Conditions of Contract. In
engaging a new contractor, the UNCITRAL Guide and FIDIC Conditions of
Contract differ in such a way that; UNCITRAL Guide advices the cost and
responsibility still remains with the Contractor. However, FIDIC Conditions
Contract releases the Contractor for the responsibility that would arise from the
work. It may be argued that FIDIC Conditions of Contract Clause 9 [Tests on
Completion] — Sub-Clause 9.4 [Failure to Pass Tests on Completion] only entitles
the Employer to terminate the contract, but not to engage a new contractor. While
this is certainly true, bearing in mind Sub-Clause 1.2 [Interpretation], that
marginal words and other headings shall not be taken into consideration in
interpretation; in this situation Clause 11 [Defects Liability] - Sub-Clause 11.4
[Failure to Remedy Defects] is the one which enables engaging a new contractor
(see page 70).

Despite the defects, when Employer chooses to accept the Works, as in
UNCITRAL Guide, as long as the defects are not cured the end result would be
claiming price reduction. Accepting the works despite defects is addressed in
FIDIC Conditions of Contract Sub-Clause 9.4(c) [Failure to Pass Tests on
Completion] and Sub-Clause 10.1(a) [Taking Over of Works and Sections]. In this
case, Sub-Clauses 11.4(a) and 11.4(b) [Failure to Remedy Defects] are also
associated. Sub-Clause 11.4(c) is excluded in this case, because the assumption
is “Employer accepts the works despite the defects”. However, Sub-Clause
11.4(c) is termination of the Contract, which cannot go together with an
acceptation case. Thus in case of defects, when the Contractor does not want to
reject the work, termination is not an alternative to be chosen. Then per Sub-
Clause 11.4(a), asking remedy is an option. Another option is Sub-Clause 9.4(c)
[Failure to Pass Tests on Completion], where price reduction is defined as a must
in this case as well. Anyway, Sub-Clause 2.5 [Employer’s Claims] is consistently
applicable in any of the circumstances. For Contract price reduction as the
remedy, UNCITRAL Guide has detailed suggestions in case the defects are
curable or incurable, or in case the Employer engages a new contractor.
However, FIDIC Conditions of Contract passes this issue shortly, since every

case would need to be handled in its self-special conditions. On the other hand,
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when a price reduction is in question, UNCITRAL Guide’s below suggestion is
worth to note:

“The contract may provide in these cases that the amount of the reduction is to
be the difference between a reasonable price which would have been paid for the
works without the defects and a reasonable price which would have been paid for
the works with the defects at the time the defects are discovered. It may not be
advisable for the amount of the price reduction to be calculated by comparing the
prices prevailing at the time of the conclusion of the contract for works with and
without defects, since changes in the price level occurring during the period of
time between the conclusion of the contract and the discovery of the defects
would not be taken into account. Similarly, if the amount of the price reduction
were calculated by comparing the contract price with a reasonable price, which
would be paid for the works at the time the defects were discovered, changes in
the price level, which would have affected the contract price, would not be taken

into account”.

- Regarding the issue of acceptance and take-over in case defects exist, General
Conditions of Construction Works, Turkey (Yapim isleri Genel Sartnamesi) Article
42 closely reminds Sub-Clause 10.1(a) [Taking Over of Works and Sections],
11.1 [Completion of Outstanding Work and Remedying Defects] and 11.4 [Failure
to Remedy Defects] of FIDIC Conditions of Contracts. Article 42 requires that, if
the defective parts do not exceed 5% of the total construction amount and if they
do not hinder the benefit from the construction and would not result in hazard,
then provisional acceptance can take place. In this case, for the contractor to
complete the defective or missing work, for each day, a corresponding
percentage of the liquidated damages shall be calculated. However, if the delay
in completing the defective and missing works exceed 30 days, the employer is
entitled to complete those through third parties at the cost of the contractor.
Meanwhile the penalty for delay, the associated percentage of liquidated

damages would continue to run.

For the defects discovered after acceptance and notified during guarantee period, both of
the documents require the Employer to inform the Contractor as soon as possible. If such
defect occurs, the purchaser anyway retains his right to remedies. However, when he
informs the Contractor after a certain period of time, the Contractor may claim that; if he
was informed earlier, he would have taken precautions to stop or slow down the
deterioration or aggravation. Informing late, may lead to consequences such that the
defect affects other parts of the work and thus need more time and financial resources to

remedy.
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FIDIC Conditions of Contract, requires the Contractor to remedy these defects as soon as
possible, if not Employer has the option to invoke his rights arising from Sub-Clause 11.4
[Failure to Remedy Defects]. In this respect, it is worth to note that Work is only deemed
to be accepted after issuance of Performance Certificate, which is either issued after the
latest of the expiry dates of the Defects Notification Periods or as soon as the Contractor
has supplied all the Contractor's Documents and completed and tested all the Works,
including remedying any defects. The outstanding balance of retention money is also

certified after the latest expiry dates of Defects Notifications Periods.

The remedy of defects notified to the Contractor at this stage (after take-over, before
expiration of defects notification period), analogous to the defects notified during
construction stage. That is; even if Contractor believes the defect is not attributable to
him, he shall take care of the defects as soon as possible (UNCITRAL Guide, p. 209,
FIDIC Conditions of Contract Sub-Clauses 7.6 [Remedial Work] and 20.1 [Contractor’s
Claims]).

Extension of guarantee period per UNCITRAL Guide is discussed in “Description of
works and quality guarantee” (see sub-section 3.5.1., page 27) and FIDIC Sub-Clause
11.3 [Extension of Defects Notification Period] (see sub-section 3.9.2.1.2., page 68). On
the other hand, both UNCITRAL Guide (page 192) and FIDIC Conditions of Contract
Sub-Clause 11.3 require that, the performance bond shall be extended until the Works

have been completed and defects have been remedied.

UNCITRAL Guide states that while the contract may provide that the contractor is not
liable for defects notified to him after the expiration of the guarantee period, there may be
a limit for this non-liability. According to UNCITRAL Guide, the contractor may be liable
for defects discovered and notified by the purchaser after the expiration of the guarantee
period if the contractor had known of the defects at the time of acceptance and had

fraudulently concealed them.
In Turkish Law of Obligations:

- Articles 477 and 478; as the Work is accepted by the Employer, the Contractor is
free of his responsibilities of any kind. However, for the defects or failures the
contractor fraudulently concealed or could not be noted under suitable inspection
by the purchaser; the responsibility of the contractor continues, also after
acceptance of works. In this case, purchaser shall inform the Contractor as soon
as he discovers the defect; otherwise, purchaser is deemed to have accepted the
Work. For immovable properties, the limitation of claims for defects before the
courts is 5 years. However, if there is a gross negligence (agir kusur) of the

contractor, the time limit would be 20 years.
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Article 147 of the same law confirms Article 477 such that; for contracting
agreements, unless there is a gross negligence of the Contractor, the limitation
for claims is 5 years. In continuation, Article 148 states that this 5-year limit

cannot be changed.

It is deemed that non-changeable character of Article 148 of Turkish Code of
Obligations, should be only that it could not be shortened, but parties shall be
free to define a longer period. This follows that in General Conditions of
Construction Works, Turkey (Yapim isleri Genel Sartnamesi) which is mainly
utilized for Turkish Governmental contracts, Article 26 requires 15 years of joint
responsibility.

On the other hand, Article 115 of the abovementioned law states that; if a service,
act or art is solely performed in lieu of authorization by law or an authority, any
agreement of irresponsibility of the obligor in case of insignificant fault (culpa

levissima — hafif kusur) is void.

In any case, a contractor working in Turkey or per Turkish Law as the governing

law, shall be aware of this longer limits of responsibility.

German Civil Law, BGB, has similar clauses for responsibility of contractor, where he

fraudulently conceals the defects.

The normal limitation of claims for defects in case of buildings is 5 years (Article
634a/(1)-2), however the claim should be presented in one year period that the
obligee obtains knowledge of the circumstances giving rise to the claim and of
the identity of the obligor, or would have obtained such knowledge if he had not
shown gross negligence (Article 634a/(3) and Article 199/(1)-2).

However, According to Article 199/(2); claims for damages based on injury to life,
body, health or liberty, notwithstanding the manner in which they arose and
notwithstanding knowledge or a grossly negligent lack of knowledge, are statute-
barred thirty years from the date on which the act, breach of duty or other event

that caused the damage occurred.

In addition to the above, according to Article 639; the contractor may not rely on
an agreement by which the rights of the customer with regard to a defect are
excluded or restricted, insofar as the contractor fraudulently concealed the defect

or gave a guarantee for the quality of the work.

In French Civil Code, Article 1792 and continued, there stands ten-year liability for

contractor, where any contract excluding or limiting this responsibility is null and void

(Knutson, 2005, page 84, article by Marc Filet).
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Comparing the above, it is seen that although guarantee required by the Contract may
expire, the parties shall be well aware of the law governing the contract, and the local
law. In many legal systems, the agreements violating a statutory prohibition will be void,
as it is as well stated in Turkish Code of Obligations Article 26 and in BGB Article 134.

Comparing Turkish Code of Obligations and BGB, it is deemed to be fall more into the
principle of equity that the contractor is not held responsible for any fraud for 20 years,

but of a major effect.
In this respect the below Articles of BGB are worth to note:

- Article 640 (1): The customer is obliged to accept the work produced in
conformity with the contract, except to the extent that, in view of the quality of the
work, acceptance is excluded. Acceptance may not be refused by reason of trivial
defects.

- Atrticle 635 (3): The contractor may refuse cure, without prejudice to section 275

(2) and (3), if it is only possible at disproportionate cost.

- Article 275 (2): The obligor may refuse performance to the extent that
performance requires expense and effort which, taking into account the subject
matter of the obligation and the requirements of good faith, is grossly

disproportionate to the interest in performance of the obligee.

According to above clauses, calling back UNCITRAL Guide’s classification of defects,
acceptance is mandatory when the defects are not serious. However, in FIDIC Conditions

of Contract, it is per Employer’s appreciation.

On the other hand, remembering the alternatives provided to Employer in case of defects,
BGB Articles 635 and 275, deprive Employer to request cure of defects under certain

conditions, leaving him only with the option of reduction in price.

3.9.3.1.3. DEFECTS FOR WHICH CONTRACTOR IS NOT LIABLE

Both the documents foresee that; the contract may obligate the contractor, at the
purchaser's request, to cure defects for which the contractor is not liable, provided they
are notified before the expiry of the guarantee period. The contract may require the
contractor to cure the defects within a reasonable period of time of the natification, and

entitle him to a reasonable price for doing so.
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3.9.3.2. CONTRACTOR'S REMEDIES

3.9.3.2.1. DELAY IN PAYMENT OF PRICE OR IN PROVIDING SECURITY FOR
PAYMENT OF PRICE

If the purchaser fails to pay the price or a portion of it on the date when it falls due, the
contractor will be entitled to require payment and even he may also be entitled to claim

interest for the delay in payment.

As UNCITRAL Guide states, it may be favorable for the parties —due to local laws- to

include in the contract provisions dealing with the payment of interest.

Both for UNCITRAL Guide and FIDIC Conditions of Contract, another remedy the
Contractor is entitled to is suspension of construction and further to terminate the

contract.

According to FIDIC Conditions of Contract, reducing the rate of work is also an alternative

to suspension of Works.

FIDIC Conditions of Contract defines how the Contractor is entitled to interest rate in a
detailed way. Per FIDIC Conditions of Contract, the Contractor shall receive financing
charges compounded monthly on the amount unpaid, and unless otherwise agreed these
financial charges shall be calculated at the annual rate of three percentage points above
the discount rate of central bank in the country of currency of payment. (FIDIC Conditions
of Contract Sub-Clause 14.8 [Delayed Payment]). According to FIDIC Conditions of
Contract, if the Contractor suffers delay and / or incurs Cost as a result of suspending
work (or reducing the rate of work), the Contractor shall be entitled to an extension of
time for any such delay, if completion is or will be delayed, and payment of any such Cost

plus reasonable profit, which shall be included in the Contract Price.

Similar to UNCITRAL Guide and FIDIC Conditions of Contract, in Turkish Law of
Obligations,

- Article 118, requires responsibility for damages of the other party, in case of

delay, unless he proves that he has no fault.

- Article 119, as well states that the one in delay will also be responsible for
damages in lieu of unexpected conditions, unless he proves that he is in no fault

for delay.

- The amount of interest rate for delay, if not agreed by parties in the contract, will
be determined per Article 120.
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- Additional damages (agkin zarar, munzam zarar), which could not be covered
under the default (temerriif) clause, can be deemed under Article 122, unless the
delayed party proves that he has no fault in this default, that is to prove the

remoteness.

- Under contracts, which obligate both parties to perform, as in the case of
construction contracts, due to delay, according to Article 124, the other party can

entitle a suitable time for performance.

- On the other hand, according to Articles 125 and 126, if there is no circumstance
to entitle an additional time, the oblige may always ask for the performance plus
the compensation due to late performance. Alternatively, he can renounce the
performance and consequently claim for damages of non-execution or can

terminate the contract.

German BGB, has similar clauses as such that: The obligee may specify a reasonable
period of time for restoration and declare that he will reject restoration after the period of
time ends. After the end of the period of time, the obligee may demand damages in
money. To the extent that restoration is not possible or is not sufficient to compensate the
obligee, the person liable in damages must compensate the obligee in money. The
person liable in damages may also compensate the obligee in money if restoration is only
possible with disproportionate expenses. The damage to be compensated for also
comprises the lost profits. Those profits are considered lost that in the normal course of
events or in the special circumstances, particularly due to the measures and precautions
taken, could probably be expected (Articles 250, 251, 252).

3.9.3.2.2. DELAY IN TAKING OVER OR ACCEPTING WORKS

If the purchaser is in delay in accepting or taking-over the works, both the UNCITRAL
Guide and FIDIC Conditions of Contract requires that after a notice by Contractor the
works are deemed to be taken over by the purchaser and the legal consequences of
take-over (e.g., the obligation of the purchaser to pay a portion of the price, or the
commencement of the guarantee period, passing of risk, commencement of the trial

operation period) arise.

As a consequence of this, per FIDIC Conditions of Contract, the Contractor would be
entitled to the associated percentage of retention money (Sub-Clause 14.9 [Payment of
Retention Money]), Contractor is to submit Statement at Completion upon which he shall
be entitled to payment (Sub-Clause 14.10 [Statement at Completion]), as well, certain

risks will then pass to the Employer (Sub-Clause 17.2 [Contractor’s Care of the Works]).
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In regards Sub-Clause 17.2 [Contractor's Care of the Works], now it is Employer’s

responsibility to take care of the Works.

3.9.3.2.3. FAILURE TO SUPPLY DESIGN IN TIME AND FREE OF DEFECTS,
AND OTHER FAILURES

In regard to failure to supply design in time and free of defects, UNCITRAL Guide states
that the construction period foreseen in the contract commences to run only from the date
that a design free of defects is supplied by the purchaser. If in the additional time
provided by the contractor, the purchaser fails to supply the design, then the contractor

may be entitled to terminate the contract.

In the contrary, FIDIC Conditions of Contract Sub-Clause 8.1 [Commencement of Work]
defines the day to commence, unless otherwise stated, to start within 42 days after the
Contractor receives Letter of Acceptance. The difference between UNCITRAL Guide and
FIDIC Conditions of Contract is such that; UNCITRAL Guide does not bind the purchaser
to supply a defect free design in a limited time stipulated in the contract. The purchaser
has in a way more freedom. However, FIDIC Conditions of Contract requirement to

commence work within 42 days requires that design is also provided in this period.

On the other hand, UNCITRAL Guide’s remedy for Contractor to terminate the contract is
much more extreme than the FIDIC Conditions of Contract resolution of claiming

extension of time and payment of associated costs, if any.

Under the heading of other failures, below Sub-Clauses of FIDIC Conditions of Contract
provide remedy to the Contractor in case he suffers delay and/or incurs Cost as a result

of:

- Sub-Clause 2.1 [Right of Access to the Site]: Failure by the Employer to give right
or possession of access to the Site within the time stipulated in the Contract

- Sub-Clause 4.7 [Setting Out]: Error in reference points, lines and levels specified
in the Contract or notified by the Engineer, which an experienced Contractor
could not reasonably have discovered and avoided, delay

- Sub-Clause 7.4 [Testing]: Complying with the instructions of Engineer to carry out
additional tests or variation in tests; or as a result of delay for which the
Employer is responsible

- Sub-Clause 8.9 [Consequences of Suspension]: Complying with the Engineer’s
instructions under Suspension of Work and/or resuming the work. In this case,
the Contractor shall not be entitled to an extension of time or to payment of the

Cost incurred in, making good the consequences of Contractor’s faulty design,
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workmanship or materials, or of the Contractor’s failure to protect, store or secure

Works during suspension period.

On the other hand, Sub-Clause 16.2 [Termination by Contractor] of FIDIC Conditions of
Contract defines other failures by Employer where Contractor is entitled to termination.

These are:

Employer’s failure for financial arrangements
- Employer’s failure to payment
- Employer’s failure to perform his obligations under the Contract

- Employer’s failure to enter into Contract Agreement (Sub-Clause 1.6 [Contract

Agreement]) or his responsibilities arising from Sub-Clause 1.7 [Assignment]
- Prolonged suspension
- Employer becomes bankrupt, insolvent or goes into liquidation

One of the concerns in question is Sub-Clause 8.4(e). According to this Sub-Clause and
subject to Sub-Clause 20.1 [Contractor’'s Claims], Contractor may be entitled to an
extension of time. Sub-Clause 8.4(e) is for delay, impediment or prevention caused by or
attributable to the Employer, Employer’s Personnel, or Employer’s other contractors on
the Site. The question arises when the Employer is a Government body and delay is
caused by another Government authority. In addition to Sub-Clause 8.4 [Extension of
Time for Completion], Sub-Clause 8.5 [Delays Caused by Authorities] deals with delays
or disruption caused by authorities which was unforeseeable. The question is, whether
the Employer (Governmental authority) is hierarchically connected to the Government
authority causing delay or disruption. On the other hand, even if there is no connection, a
contractor may assume that, since it is the Government’s interest in question, in normal
circumstances a Governmental authority would not delay or disrupt another

Governmental authority’s work. In this case arises again the question of foreseeability.

3.10. VARIATION CLAUSES

3.10.1. UNCITRAL GUIDE

In UNCITRAL Guide (page 248-259), while formulating contractual provisions concerning
variations, precaution is advised to be taken in balancing between, on the one hand, the
objectives of certainty with respect to the contractual obligations, and, on the other hand,

the desirability of permitting necessary or desirable variations in order to meet situations
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which arise during the life of a complex and long-term contract. In addition, it is advised
that the parties achieve an equitable balance between the interests of the purchaser and

those of the contractor.
For variations by purchaser, three approaches are defined in UNCITRAL Guide:

1. Under the first approach, the contract would obligate the contractor to implement a
variation ordered by the purchaser, so long as it met certain criteria set forth in the
contract.

It is stated that an obligation of the contractor to implement any variation, whatever its
nature or scope, ordered by the purchaser, could unduly interfere with the interests of the
contractor. For example, a contractor may suffer prejudice if he is compelled to implement
a variation which involves such a substantial departure from the obligations which he
undertook in the contract that he does not have the capability to implement the variation;
if the scope of the construction is varied to such a degree that other contractual
provisions (e.g., those relating to passing of risk, payment conditions or performance
guarantees) become inappropriate; or if a variation involving additional work results in a
prolongation of the time for completion of construction such that it interferes with the
performance of construction obligations in other projects which the contractor has
undertaken.

Accordingly, it is added that, the parties may include in the contract certain provisions to
take into account the legitimate interests of the contractor. For example, the parties may
wish to consider restricting the scope of the variations which could be ordered by the
purchaser and which the contractor would be obligated to implement. For example, the
contract might entitle the purchaser to order such variations only if the impact of the
variations on the contract price would be less than a certain percentage of the price set
forth in the contract, or it might entitle the purchaser to order such variations only as to
specific aspects of the construction. It is also stated that the contract incorporates a
mechanism such that, within a specified period of time, the contractor delivers to the
purchaser a statement as to the impact of the variation, then if in a defined period of time
the purchaser does not notify the contractor in writing not to implement the variation, the

contractor is obligated to implement the variation.

2. Under the second approach, the contract would obligate the contractor to implement a
variation ordered by the purchaser unless he objected to it upon reasonable or specified

grounds.

UNCITRAL Guide states that, if the parties decide to specify particular grounds, the

following are possible examples:
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(a) If the variation is beyond the capability of the contractor to implement;

(b) If implementation of the variation would prevent the contractor from performing any of
his other obligations under the contract or unduly interfere with his performance of those

obligations;

(c) If the variation would prevent the achievement of output targets guaranteed by the

contractor.

It is advised the contract specify a period of time within which the contractor must deliver
any objection he may have against the variation, and, whether or not the contractor
objects to the variation, the contractor to deliver to the purchaser a written statement as
to the impact of the variation.

It is stated in UNCITRAL Guide that; a dispute between the parties concerning the validity
of the grounds asserted by the contractor for objecting to the variation might be referable
to the independent person, court or arbitral tribunal. As to whether or not the contractor
should be obligated to implement the variation pending the decision on whether the
grounds for the contractor's objection were valid, the parties may consider it desirable to
provide that the contractor is not obligated to implement the variation until it is decided
that the grounds asserted by him were not valid.

The illustrative provisions in UNCITRAL Guide read:

(1) The purchaser may deliver to the contractor a written order for a variation setting
forth all relevant particulars of the variation.

(2) If, in accordance with paragraph [ ] of this article [see note 4, below], the impact
upon the contract price of the variation as set forth in the written variation order
does not exceed [ ] per cent of the price set forth in article [ ], the contractor must
implement the variation upon delivery to him of the variation order.

(3) (a) If, in accordance with paragraph [ ] of this article, the impact upon the contract
price of the variation as set forth in the written variation order exceeds [ ] per cent
of the price set forth in article [ ] but is less than [ ] per cent of that price, the
contractor may, within [ ] days after delivery to him of the variation order, deliver
to the purchaser a written objection to the variation specifying [reasonable
grounds] [one or more of the following grounds: ...].

(b) If the contractor .does not deliver to the purchaser an objection in accordance
with the preceding sub-paragraph, he shall commence to implement the variation
no later than the expiration of the period of time set forth in that sub-paragraph,

(c) Any dispute between the parties as to the validity of the grounds set forth by
the contractor in an objection to the variation may be referred by either party to

[indicate dispute settlement mechanism). The contractor must implement the
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variation if and when it is determined in such proceedings that the grounds set
forth by the contractor were not valid.

(4) (a) The contractor shall not be obligated to implement any variation ordered by
the purchaser which does not meet the criteria set forth in paragraphs (2) or (3) of
this article unless the contractor consents to the variation in writing.

(b) Any dispute between the parties as to whether a variation ordered by the
purchaser meets the criteria set forth in paragraphs (2) or (3) of this article may

be referred by either party [indicate dispute settlement mechanism].

3. Under the third approach, a variation would require the written consent of the

contractor.

That is, the contract may provide that variations requested by the purchaser must be
implemented by the contractor only if he consents to them in writing. In this case, it is
advised by UNCITRAL Guide that, the contract may also provide that the variations are
not to result in a change in the contract price or the time for completion unless otherwise
agreed in writing by the parties.

In the first two cases, UNCITRAL Guide states that, it would be useful for the contract to
contain provisions concerning the settlement of disputes between the parties as to
whether or not a variation ordered by the purchaser satisfied the criteria in the contract.

In case of a variation, UNCITRAL Guide adds that, the parties may, in some cases,
consider it appropriate to provide in the contract for reasonable adjustments to be made
in the contract price and in the time for completion by the contractor in the event of a
variation. It is stated that the purchaser will wish to know the likely impact of a variation
sought by him upon the contract price and the time for completion before the contractor
becomes obligated to implement it. If the impact is likely to be excessive, the purchaser
may decide not to insist upon the variation. When it is contractor’'s turn to prepare a
statement as to the impacts, it is stated that the amount of time, which the contractor will
need to evaluate the impact of the variation, will vary depending upon the nature and

extent of the variation.

It is foreseen in UNCITRAL Guide that, the parties may wish to consider the
consequences of failure of the contractor to deliver the statement to the purchaser within
the time specified in the contract. Under one approach, the contract may provide that the
contractor is not entitled to claim an increase in the price or a prolongation of the time for
completion; however, the purchaser may still be allowed to claim a reduction of the price
or of the time for completion, if warranted by the variation. Under another approach, the
contractor might be permitted to claim adjustments of the contract price and the time for

completion notwithstanding his failure, but entitle the purchaser to be compensated by
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way of damages for any loss suffered as a result of the failure. In any case, if the contract
provides for an adjustment of the contract price and time for completion in the event of a
variation, it may obligate the parties to attempt to settle between themselves the amount
of the adjustment in accordance with criteria set forth in the contract. It may entitle either
party to refer a dispute as to the amount of the adjustment for resolution in accordance
with the dispute settlement provisions of the contract. However, UNCITRAL Guide follows
that; in the absence of agreement or in the existence of a dispute between the parties it
would be desirable not to postpone an obligation of the contractor to implement the

variation.

On the other hand, for variations sought by contractor, UNCITRAL Guide states that,
these shall not to be implemented unless they were agreed to in writing by the purchaser
and as well, the contract may provide that the variations are not to result in a change in
the contract price or the time for completion unless otherwise agreed in writing by the
parties.

For cases in which a variation is to result in an adjustment of the contract price, below are
the illustrative provision provided in UNCITRAL Guide, to assist the parties in settling this

issue:

(1) Except as otherwise provided in this contract, in the event of a variation the price
set forth in article [ ] shall be adjusted by a reasonable amount, taking into
account the criteria set forth in paragraph (2) of this article. However, the price
shall not be adjusted if, taking account of those criteria, no adjustment is
reasonable.

(2) The criteria referred to in the previous paragraph are the following:

(a) If the equipment, materials or services to be supplied as a result of a variation
are identical in character to, and supplied under the same conditions as,
equipment, materials or services specified in [the contract schedule], then the
prices therein for such equipment, materials or services shall be applied, unless it
is unreasonable to apply those prices, in which case the effect of the variation on
the contract price shall be based upon such of the factors in sub-paragraph (c),
below, as may be appropriate.

(b) If the equipment, materials or services to be supplied as a result of a variation
are not of such identical character or supplied under such same conditions, the
prices in [the contract schedule] shall be applied whenever reasonable. If it is not
reasonable to apply such prices, then the effect of the variation upon the contract
price shall be based upon such of the factors in sub-paragraph (c), below, as may
be appropriate.

(c) The factors referred to in sub-paragraphs (a) and (b), above, are the following:
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(i) The actual cost of equipment, materials or services to be supplied as a result
of a variation (or, in the case of omitted equipment or materials, the market cost
thereof);

(ii) Reasonable profit;

(i) Any financial effects of a variation upon other aspects of the work to be
performed by the contractor;

(iv) Any costs and expenses accruing to the contractor from an interruption of
work resulting from a variation;

(v) Any other costs and expenses accruing to the contractor as a result of the
variation;

(vi) Any other factors which it would be equitable to take into consideration with

respect to the variation.

3.10.2. FIDIC CONDITIONS OF CONTRACT

It is Clause 13 [Variations and Adjustments] of FIDIC Conditions of Contract dealing with

variations.

Sub-Clause 13.1 [Right to Vary]: Variations may be initiated by the Engineer any time
prior to issuing the Taking-Over Certificate for the Works, either with an instruction or by a
request for the Contractor to submit a proposal. The Contractor shall execute and be
bound by each Variation, unless the Contractor promptly gives notice to the Engineer
stating (with supporting particulars) that the Contractor cannot readily obtain the goods
required for the Variation. Upon receiving the notice, the Engineer shall cancel, confirm or
vary the instruction. The Contractor shall not make any alteration and/or modification of

the Permanent Works, unless and until the Engineer instructs or approves a Variation.

Sub-Clause 13.2 [Value Engineering]: The Contractor may, at any time, submit to the
Engineer a written proposal, which (in the Contractor’s opinion) will, if adopted, be of
benefit to the Employer. If a proposal, which is approved by the Engineer, includes a
change in the design of part of the Permanent Works, then unless otherwise agreed by
both Parties, if this change results in a reduction in the contract value of this part, the

Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations].

Sub-Clause 13.3 [Variation Procedure]: If the Engineer requests a proposal, prior to
instruction a Variation, the Contractor shall respond in writing. The Engineer shall, as
soon as practicable after receiving such proposal, respond with approval, disapproval or
comments. The Contractor shall not delay any work whilst awaiting a response. Each
instruction to execute a Variation shall be issued by the Engineer, who shall acknowledge

receipt. Each Variation shall be evaluated in accordance with Clause 12 [Measurement
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and Evaluation], unless the Engineer instructs or approves otherwise in accordance with

this Clause.

3.10.3. NOTES ON SUB-SECTION

When FIDIC Conditions of Contract is reviewed under the light of UNCITRAL Guide, it is

observed that the second approach is adopted (see page 92).

3.11. CHOICE OF LAW

3.11.1. UNCITRAL GUIDE

In UNCITRAL Guide (page 299-305) it is stated that, the parties may exercise a degree of
control over the application of the rules governing the contract, namely, "the law
applicable to the contract”, since they are permitted under many legal systems to choose

by agreement the law applicable to the contract.

However, it is added that, particular aspects of the construction may be affected by legal
rules of an administrative or other public nature in force in the countries of the parties and
in the country where the works is being constructed (if that country is different .from the
country of the purchaser), whatever be the law applicable to the contract. Those legal
rules may regulate certain matters in the public interest, for example, safety standards to
be observed in construction, protection of the environment, import, export and foreign
exchange restrictions, and customs duties and taxes. It is also admitted that, the extent to
which the parties may designate particular issues to be governed by the chosen law may
be limited. For example, regardless of the choice by the parties of the law applicable to
the contract, the law of the country where equipment or materials are situated may
govern the transfer of ownership of that property, and the law of the country where the
site is situated may govern the transfer of ownership of the works. The question of which
legal system's procedural rules are to govern arbitral or judicial proceedings for the

settlement of disputes arising in connection with the contract is also another issue.
The things to note in UNCITRAL Guide in lieu of law of contract are:

- The extent to which the parties are allowed to choose the law applicable to the
contract will be determined by the rules of the relevant system of private
international law. Under some systems of private international law, the autonomy
of the parties is limited and they are only permitted to choose a legal system,

which has some connection with the contract, such as the legal system of the
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country of one of the parties or of the place of performance. Since a court that is
to settle a dispute will apply the rules of private international law in force in its
country, the parties should agree upon a choice of law that would be upheld by
the rules of private international law in the countries whose courts might be
competent to settle their disputes. If a dispute is settled in arbitral proceedings,

the law chosen by the parties will normally be applied by the arbitrators.

In many legal systems, a choice-of-law clause is interpreted as not to include the
application of the rules of private international law of the chosen legal system
even if the clause does not expressly so provide. However, if that interpretation is
not certain, the parties may wish to indicate in the clause that the substantive
legal rules of the legal system they have chosen are to apply to the contract.
Otherwise, the choice of the legal system may be interpreted as including the
private international law rules of that legal system and those rules might provide

that the substantive rules of another legal system are to apply to the contract.

If the contract provides for the exclusive jurisdiction of the courts of a particular
country to settle disputes arising under the contract, the parties may wish to
choose the law of that country as the law applicable to the contract. This could
expedite judicial proceedings and make them less expensive, since a court will
normally have less difficulty in ascertaining and applying its own law than the law

of a different country.

It is advised to take the following factors into consideration in choosing the law

applicable to the contract:
o The parties' knowledge of, or possibility of gaining knowledge of, the law;

o The capability of the law to settle in an appropriate manner the legal

issues arising from a works contract;

o The extent to which the law contains mandatory rules, which would
prevent the parties from settling in the contract, and in accordance with

their needs, issues arising from the contract.

Changes in the legal rules, which govern the rights and duties of parties to a
contract, may or may not be retroactive. If the parties wish that only the legal
rules existing at the time the contract is entered into are to apply to the contract,
they may expressly so provide in the contract. However, parties should be aware
that such a restriction will not be effective if the retroactive character of the

changes is mandatory.
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- The choice by the parties of the law applicable to the contract relates only to the
legal rules governing their mutual contractual rights and obligations; that choice
will usually not directly affect the law applicable to rights and duties of persons
who are not parties to the works contract (e.g., subcontractors, personnel
employed by the contractor or the purchaser, or the creditors of a party). It is
advisable for the contractor to choose that same law as the law applicable to all
contracts relating to the construction of the works concluded by him with

subcontractors and with suppliers.

- In addition to legal rules applicable by virtue of a choice of law by the parties, or
by virtue of the rules of private international law, certain rules of an administrative
or other public nature in force in the countries of the parties and in other countries
(e.g., the country of a subcontractor) may affect certain aspects of the
construction. The purpose of these rules is to ensure compliance with the
economic, social, financial or foreign policy of the State. The parties should

therefore take them into account in drafting the contract.

- Ifthe rules are changed, or new rules are issued after the contract is entered into,

a variation of the construction may be needed.
The illustrative provisions in UNCITRAL Guide read alternatively:

The law of ... (specify a country, or, when a country has more than one territorial
unit each with its own laws, a particular territorial unit) [as in force on ... (specify
date the contract is entered into)] is to govern this contract. [The rules of private
international law of ... (specify same country or territorial unit as specified above)
do not apply.]

The law of ... (specify country or territorial unit) [as in force on ... (specify date the
contract is entered into)] is to govern this contract, and in particular the formation
of the contract, the validity of the contract and the consequences of its invalidity.
The law of ... (specify country or territorial unit) [as in force on ... (specify date the
contract is entered into)] is to govern [the formation of the contract] [the validity of
the contract and the consequences of its invalidity] [the interpretation of the
contract] [the rights and obligations of the parties arising from the contract] [the
passing of risk of loss or damage] [the failure to perform the contract and the
consequences of a failure] [the prescription of rights] [the variation of contractual
rights and obligations] [the suspension of contractual rights and obligations] [the
transfer and extinction of contractual rights and obligations] [the termination of the

contract].
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3.11.2. FIDIC CONDITIONS OF CONTRACT

In FIDIC Conditions of Contract, there is a reference to “Governing Law” in Sub-Clause

1.4 [Law and Language].

On the other hand, in Dispute Adjucation Agreement, there is a separate reference to

which law the Dispute Adjucation Agreement shall be governed by.

3.11.3. NOTES ON SUB-SECTION

After UNCITRAL Guide’s detailed determination of law, reviewing FIDIC Condition of

Contract the only two clauses one may think that, this seems so easy.

In a view to determining a law to govern the contract, a law to govern the Dispute
Adjucation Board Agreement, and by setting the arbitration place as International
Chamber of Commerce (ICC) therefore determining the procedural rules to govern is no

problem.

The problem will arise mainly when there is a “problem”. By this, what is meant is, in most
cases it is first the Engineer to make a determination. When this is not satisfactory,
practically it will be the parties negotiating. When the problem cannot be resolved, then it
is referred to Dispute Adjucation Board. Even in this third step, when it cannot be
resolved, it is sure that the issue is not a simple one, either cost wise or time wise or most
probably from both aspects. Therefore, it will be referred to arbitration. In many legal
systems, if parties do not follow the arbitration decisions on their initiative or with good
faith, those decisions are not directly applicable. That is, the arbitration decision should
be brought before the court for execution. When an arbitration decision is before the
court, it shall be kept in mind that the court will be required to render its decision also

taking account the mandatory rules of the country it is situated in.

In this regard, the nature of the parties (private, joint venture, governmental), the law, the
nature of work to be performed shall be regarded and studied by both of the parties well

before the contracting stage.

Bunni states that, in the early years of Red Book it was customary to stipulate English law
to govern, however it has become more usual and appropriate in the recent years to
specify as the applicable law of the contract the law of country where the project is

constructed (Bunni, p.49-50).

On the other hand, the standard FIDIC Conditions of Contract Clauses require
compliance with the local laws. The issue of conflict between the local law and governing

law and contractual obligations is another question. Having stated this, Knutson
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(Knutson, 2005, Introduction, p. Xix-xx), mentions a contract in India with French
governing law, and questions whether the Indian contractor benefit from the French law
concerning payments, such as the right to stop work for non-payment even if Clause 16

[Suspension and Termination by Contractor] is not adhered to.

In this regard, Knutson (Knutson, 2005, page 44) states instead of parties stating the
governing law in the Appendix, it would have been very simple to have stated in FIDIC
Conditions of Contract that the contract shall be governed by law of the country or other
jurisdiction, where the Site is located unless otherwise stated in the Appendix to Tender.
He continues that, in the real world, few Employers will agree to a governing law other

than the law of their own county.

In respect to law applicable to a contract, for contracts where a European Union state is a
party, Rome Regulation | and Rome Regulation 1l shall be kept in mind. These two
regulations simply replace the laws of the member states. Rome Regulation Il for
obligations arising non-contractually is in force since the beginning of 2009, and Rome
Regulation | for contractual obligations is in force since December 2009. Article 3 (3) of

Rome Regulation | read:

Where all other elements relevant to the situation at the time of the choice are located
in a country other than the country whose law has been chosen, the choice of the
parties shall not prejudice the application of provisions of the law of that other country

which cannot be derogated from by agreement
Article 9 (1) and (2) of the same Regulation read:

1. Overriding mandatory provisions are provisions the respect for which is regarded
as crucial by a country for safeguarding its public interests, such as its political,
social or economic organization, to such an extent that they are applicable to any
situation falling within their scope, irrespective of the law otherwise applicable to
the contract under this Regulation.

2. Nothing in this Regulation shall restrict the application of the overriding

mandatory provisions of the law of the forum.
Further Article 12 (1) and (2) of Rome Regulation | read:

1. The law applicable to a contract by virtue of this Regulation shall govern in
particular
(a) interpretation;

(b) performance;
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(c) within the limits of the powers conferred on the court by its procedural law, the
consequences of a total or partial breach of obligations, including the assessment
of damages in so far as it is governed by rules of law;
(d) the various ways of extinguishing obligations, and prescription and limitation
of actions;
(e) the consequences of nullity of the contract.

2. Inrelation to the manner of performance and the steps to be taken in the event of
defective performance, regard shall be had to the law of the country in which

performance takes place.

In addition, Article 4 (3) of Rome Regulation I, for torts / delicts arising non-contractually

follows that:

Where it is clear from all the circumstances of the case that the tort / delict is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply. A manifestly closer
connection with another country might be based in particular on a preexisting
relationship between the parties, such as a contract, that is closely connected with

the tort / delict in question.

Through application of above clauses it might be possible that the party to a contract to
find himself to be bound by set of legal rules which he was not aware at the time of

signing the contract.

Another concern Knutson (Knutson, 2005, Introduction, p. xx-xxi) mentions is in respect
to subcontractors, suppliers, local procurement or labor laws. He states that, sometimes
contractors find that their (foreign) nationals cannot work in a given trade, because for
example they are not in the appropriate local union. Or should a dispute arise, the
Contractor may find that it has to go before some local board despite the clear Dispute
Adjucation Board / Arbitration provisions in the contract, or that the local party has gone
to the local judiciary and obtained an order which is intended by the local authorities to be
binding. An example to this is the right to appoint a “juge referee” in France, despite the
existence of the ICC arbitration provision, as it was used with good effect in both the

Channel Tunnel and Euro Disney cases.

Bunni summarizes that, in case of a dispute, the conflict in respect to legal provisions
may involve mandatory provisions, envisaged solutions in the contract which may be
different than from those under the applicable law of the contract, imported provisions
from the applicable law of the contract -whether through additional obligations or through
deletions- and some specific problems due to these imported provisions —most common

ones being the joint and several liability foreseen in countries following Romano-
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Germanic system, and decennial liability in France, Belgium, Italy, Saudi Arabia, Egypt,
Kuwait and the United Arab Emirates. (Bunni, 117-119).

3.11.3.1. NOTES ON FIDIC CONDITIONS OF CONTRACT SUB-CLAUSE

20.1 [CONTRACTOR’S CLAIMS]

One of the most important issues related with choice of law and which is the

consequence of most of the Clauses in question is “Claims”.

Under below Sub-Clauses Contractor is entitled to Sub-Clause 20.1 [Contractor’s

Claims]:

1.9 [Delayed Drawings and Instructions] (see sub-section 3.5.2. - page 30, sub-

section 3.5.3. - page 32, sub-section 3.9.2.2.3. - page 78),

2.1 [Right of Access to the Site] (see sub-section 3.3.3. - page 22, sub-section
3.9.2.2.3. - page 78, sub-section 3.9.3.2.3. - page 91),

3.5 [Determinations] (see sub-section 3.7.2. - page 45, sub-section 3.7.3. - page

46, sub-section 3.9.2.1.2. - page 68, sub-section 3.10.2. - page 97)

4.7 [Setting Out] (see sub-section 3.9.2.2.3. - page 78, sub-section 3.9.3.2.3. -
page 91),

4.12 [Unforeseeable Physical Conditions],
4.24 [Fossils],

7.4 [Testing] (see sub-section 3.8.2. - page 52, sub-section 3.9.2.1.2. - page 68,
sub-section 3.9.2.2.3. - page 78, sub-section 3.9.3.2.3. - page 91),

8.4 [Extension of Time for Completion] (see sub-section 3.9.3.1. - page 80, sub-
section 3.9.3.2.3. - page 91),

8.9 [Consequences of Suspension],
10.2 [Taking Over of Parts of the Works] (see sub-section 3.9.3.1.1. - page 80),
10.3 [Interference with Tests on Completion],

13.7 [Adjustments for Changes in Legislation] (see sub-section 3.6.2. - page 38,

sub-section 3.6.3. - page 39),

16.1 [Contractor’'s Entitlement to Suspend Work] (see sub-section 3.9.2.2.1. -
page 75),

17.4 [Consequences of Employer’s Risks],
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- 18.1 [General Requirements for Insurances],
- 19.4 [Consequences of Force Majeure].
Under Sub-Clause 20.1 [Contractor’s Claims] of FIDIC Conditions of Contract:

- the Contractor must give a notice of Claim for any extension of time and / or any
additional payment, not later than 28 days after he became aware, or should
have become aware, of the event or circumstance giving rise to a claim, under
any Clause of Conditions of Contract or otherwise in connection with the
Contract; describing the event and circumstance. If he misses this 28 days
period, it is stated that he will not be entitled for time extension of completion, or
additional payment. In addition, Employer will be discharged from any liability in
connection with the claim. (The details of the Claim is required to be submitted
within 42 days)

- In addition to the notice which is to occur within 28 days, within 42 days after the
Contractor became aware or should have become aware of the event or
circumstance giving rise to the claim, or within such period as may be proposed
by the Contractor and approved by the Engineer, the Contractor shall send to the

Engineer a fully detailed claim.

- Within 42 days after receiving a claim, the Engineer shall respond with approval,

or disapproval and detailed comments.

- The Engineer shall proceed in accordance with Sub-Clause 3.5 [Determinations]
to agree or determine the extension and / or additional payment (if any) to which

the Contractor is entitled under the Contract.

The Engineer, when deciding for a claim must proceed in accordance with Sub-Clause

3.5 [Determinations], consulting with the parties and trying to reach an agreement fairly.

He cannot merely reject or deny the claim completely.
(http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth, last

accessed on 26 Jan 2012). On the other hand, it is the Employer paying him, it is the
Engineer himself mostly giving instructions to the Contractor. Thus, it is a difficult situation

to assess the claim.

If the Engineer, after receiving the claim, cannot put it aside and postpone to assess it
timely. His duty is both to the Employer and to the Contractor. If claim is paid later than it

should have been, then the Contractor may claim for additional financial charges and

these can be sued to the Engineer by the Employer.
(http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth, last

accessed on 26 Jan 2012).
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3.11.3.1.1. IF ALL CLAIMS FALL UNDER SUB-CLAUSE 20.1 [CONTRACTOR’S
CLAIMS]

The issue, which is argued here mostly, is if this Sub-Clause applies only to claims under
the Conditions but also the ones in connection with the Contract; that is a claim made
under general law, such as breach of contract, or for negligence. Papworth is in this view
(http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth, last

accessed on 26 Jan 2012). On the other hand, one shall pay attention to the start of Sub-

Clause 20.1 [Contractor’s Claims], which reads: “If Contractor considers himself to be
entitled to any extension of time for completion and/or any additional payment...” Then it
should be remembered that the compensation due law of torts or breach of contract does
not need to be solely granting additional time and / or additional payment. Thus, as
Rubino-Sammartano (Construction Law International, Volume 4, No 1, March 2009)
asserts, claims other than extensions of time and additional payment does not fall under
the potential guillotine of Sub-Clause 20.1 and this 28 day deadline. Engineer being part
of the Contract may also lead the way that, when there is a claim in respect of breach of
Contract, in regards conflict of interests he should not be the one to make a
determination. In case of law of torts, as the name implies, apply especially when law of
contracts or unjust enrichment cannot be applied. Therefore, it follows that it cannot be
the Engineer to make a determination, as the claim is surely not even associated with the

Contract.

3.11.3.1.2. 28 DAYS LIMIT TO GIVE NOTICE FOR CLAIM

There are some instances where this, 28 days short time limit for the Contractor to give a

notice to the Employer is not absolute.

First, if the Employer acknowledges, better in writing, or as well as orally the right in
question, or  through the conduct of Employer and/or of his Engineer if an
acknowledgement can be inferred, the Contractor’s right becomes enforceable even if the
Contractor exceeds his 28 day limit. (Rubino-Sammartano, Construction Law
International, Volume 4, No 1, March 2009)

Secondly, a deadline making it excessively difficult for a party to exercise its right will
make the 28 days limit void. (Rubino-Sammartano, Construction Law International,
Volume 4, No 1, March 2009). In this respect, Rubino-Sammartano gives examples from

several jurisdictions and doctrine:

- Credito Romagnolo v Magni (Court of Cassation, April 1, no 926 [1974] Mass.
Foro it. 230 [1974]), Italy: “the excessive difficulty to exercise a right is not to be

established based on a major or minor length of the term, assessed objectively
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by an absolute and prior appreciation, but in respect of the person who must take
action to avoid that her right be forfeited and in particular regard is to be had to

the factual circumstances, in which that person was operating at that time.”

- From Civil Tribunal of the Seine, 26 February 1929 and Civil Tribunal of
Perigueux, 6 July 1954; France; it follows that; in essence the contractual
provision which provides for a reduction of the statute of limitation is valid if the
time period is “reasonable” and does not de facto prevent all remedies. What is
reasonable then becomes a question of facts, principle of good faith, usages, and

interpretations.

- From judgment of Tribunal Supremo of 27 January 1992, Spain it follows that: if
the exceptional circumstances have made compliance with the contract [pacta
sunt servanda] excessively onerous for one of the contracting parties, the court
must make a determination whether the provision has become excessively

onerous or not, and if yes, the court will intervene.

- Some German writers take the view that Sub-Clause 20.1 [Contractor’s Claims] is
null and void because it places an excessive burden upon the contractor and is
consequently breach of Article 307 of BGB. Article 307 read: Test of
reasonableness of contents; Provisions in standard business terms are
ineffective if, contrary to the requirement of good faith, they unreasonably

disadvantage the other party to the contract with the user.

On the other hand, it is argued if the contractor fails this 28 days period for claims, if the
employer will be entitled to liquidated damages or not, due to late finishing in lieu of the
change leading to the subject claim. In personal view, it is the employer who has
instructed something new which was not stated in the contract documents. Therefore, it
would be unjust enrichment for the employer if he both instructs something different

which leads to additional time and gets extra payment in form of liquidated damages.

3.11.3.1.3. COMPARED TO EMPLOYER’S RIGHT TO CLAIM

Under Sub-Clause 2.5 [Employer’s Claims] of FIDIC Conditions of Contract (see Figure 8:
Sub-Clause 2.5 [Employer’s Claims] of FIDIC Conditions of Contract, page 54) one would

observe the difference in approach for the Contractor and the Employer.

First of all, unlike the Contractor there is no strict time limit for Employer’s claims, such as
28 days, but the notice should be given as soon as practical, and not even “as soon as

possible, which is making the time frame to a give a notice more vague.
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Second, it is the Engineer or the Employer who shall give notice and particulars to the
Contractor. In this respect, when one views Sub-Clause 3.5 [Determinations], Engineer is
expected to act fair in his determinations, considering both parties. However, it is not
realistic to expect the Engineer to act fair in regards to a claim notice that he issues
himself.

Third, although it is the Employer or Engineer giving the notice to the Contractor, such
notice is required to be given as soon as practicable after “the Employer” becomes aware
of the event”. Engineer’s knowledge is not deemed to be relevant to give a notice.
(Knutson, 2005, p. 48)

On the other hand, it is positive that Employer is not allowed to withhold or deduct any
sums due payment without following the procedure in Sub-Clause 2.5 [Employer’s
Claims].

In the below listed Sub-Clauses, there is a reference to Sub-Clause 2.5 [Employer’s

Claims]:

4.19 [Electricity, Water and Gas]

- 4.20 [Employer’'s Equipment and Free-Issue Material]
- 7.5 [Rejection]

- 7.6 [Remedial Work]

- 8.6 [Rate of Progress]

- 8.7 [Delay Damages] via 8.2 [Time for Completion]
- 9.4 [Failure to Pass Tests on Completion]

- 11.3 [Extension of Defects Notification Period]

- 11.4 [Failure to Remedy Defects]

- 15.4 [Payment After Termination]

- 18.1 [General Requirements for Insurances]

- 18.2 [Insurance for Works and Contractor’'s Equipment]

3.11.3.1.4. HEADS OF CLAIM

The heads of claim for payments would normally be the direct costs, indirect costs,

overhead, profit, financing charges and loss of profit.

- Profit, when allowed in the claim should be comparable to that in the Tender.

108



- The financing charges are those; because of loss of interest on capital, which the
Contractor has not been paid and put into his bank account; and those of charges
he incurs by way of overdraft in using his own money to finance work, where he
would normally expect to use the money paid to him under the Contract.
(http://www.scribd.com/doc/22225659/Claims-Under-New-Fidic-John-Papworth,

last accessed on 26 Jan 2012).

- Loss profit usually refers to describe damages suffered when Contractor is kept
on the project longer than anticipated, thereby losing the opportunity to earn profit

on another project. It is difficult to establish and support this head.

In respect to the above stated common claim heads, Sub-Clause 17.6 [Limitation of
Liability] reads: “Neither Party shall be liable to the other Party for loss of use of any
Works, loss of profit, loss of any contract or for any indirect or consequential loss or

damage which may be suffered by the other Party in connection with the Contract.”

As well, Sub-Clause 1.1.4.3 [Definitions] defines cost as “all expenditures reasonably
incurred (or to be incurred) by the Contractor, whether on or off the Site, including

overhead and similar charges, but does not include profit”.

From that it follows that; under Sub-Clause 20.1 [Contractor’s Claims] the Contractor
would normally be entitled to direct cost and overhead cost; and not entitled to these
losses stated in Sub-Clause 17.6 [Limitation of Liability]. However, in respect of law of
torts and breach of contract, such rights would still be reserved (see sub-section
3.11.3.1.1. If All Claims Fall Under Sub-Clause 20.1, page 106). For example Sub-Clause
16.2 confirms that Contractor’s election to terminate the contract should not prejudice any
other rights under the Contract or otherwise. Similarly, Sub-Clause 16.4 Employer is to
pay the Contractor the amount of any loss of profit or other loss or damage sustained by

the Contractor.

In respect to profit, when the following table of Sub-Clauses are studied, it can be said
that Contractor is entitled to cost plus profit if Employer can be deemed responsible for

the event giving rise to claim.
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Table 1: List of Sub-Clauses where Contractor is entitled to cost and profit

suspend work

Sub-Clause |Delayed drawings |If and to the extent Employer’s failure was caused by

1.9 and instructions |any error or delay by Contractor, the Contractor shall

Sub-Clause |Right of access to not be entitled to such extension of time, cost or profit.

21 site

Sub-Clause |Setting out Unless the error could not have reasonably have

4.7 discovered by the Contractor and delay be avoided,
Contractor will be entitled to extension of time, cost and
reasonable profit.

Sub-Clause |Testing When Contractor suffers delay and/or incurs cost from

7.4 complying instructions or as a result of delay for which
Employer is responsible, the Contractor shall be
entitled to extension of time, cost and reasonable profit.

Sub-Clause |[Taking over of If the Contractor incurs cost as a result of the Employer

10.2 part of the works |taking over and/or using a part of the Works, Contractor
shall be entitled to cost plus reasonable profit.

Sub-Clause |Interference with |If the Contractor is prevented from carrying out tests on

10.3 tests on completion, he shall be entitled to extension of time,

completion cost and reasonable profit.

Sub-Clause |Contractor to Unless the defect is to be remedied at the cost of

11.8 search Contractor, the cost of search of defects plus
reasonable profit shall be agreed.

Sub-Clause |[Contractor’'s When Contractor suffers delay and/or incurs cost as a

16.1 entitlement to result of suspending work or reducing rate of work, he

shall be entitled to extension of time, cost and

reasonable profit.
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In the following table, the Sub-Clauses, which the Contractor is only entitled to cost, are
listed.

Table 2: List of Sub-Clauses where Contractor is entitled to only cost

Sub-Clause 4.12 Unforeseeable physical conditions
Sub-Clause 4.24 Fossils

Sub-Clause 8.9 Consequences of suspension
Sub-Clause 12.4 Omissions

Sub-Clause 13.7 Adjustments for changes in legislation

Sub-Clause 15.5 and Sub-|Employer's entittement to termination, optional

Clause 19.6, Sub-Clause 19.7 | termination, release from performance under the law

Sub-Clause 17.3 and Sub-|Delay and/or cost Contractor suffers to rectify the loss

Clause 17.4 or damage as a result of Employer’s risks

Sub-Clause 19.4 Consequences of force majeure

3.11.3.1.5. WHY DISPUTE ADJUCATION BOARD DECISION OR ARBITRATION
MAY NOT BE A SOLUTION

The introduction of Dispute Boards to act during the performance of a contract although
said to have many advantages, if the Board is unable to deal with the dispute as it would
have wished, or failed to have a satisfactory recommendation or decision; or the parties
may have been unwilling or unable to face up to the problem that gave rise to the dispute
and accept the financial or human consequences of a decision or a recommendation from
the Board, then there is less benefit from the institution of Dispute Adjucation Board
(Bunni, p. 599, 600).

Bunni states that; as soon as disputes arise between the parties and come under the
scrutiny of lawyers, any conflict which might exist between the common law system, upon
which the FIDIC Conditions of Contract is based, and the applicable law of contract would
be of great importance. He continues; that irrespective of the scale of the dispute, the
legal conflict would amplify and the resolution would usually be extremely costly (Bunni,
p.117).
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If one would review the time required for dispute resolution foreseen in FIDIC Condition of
Contract, the following schematics would take place.

When Contractor feels that he is entitled to time extention and / or additional payment, within
28 days he shall give notice of a claim and within 42 days he became aware (or should have
become aware) of the event or circumstance giving rise to claim, he shall send to the Engineer

a fully detailed claim.

/

Within 42 days receiving the claim Engineer shall give his response on the principles of the
claim (approve, disapprove or detailed comments). He may also request any necessary further
particulars.

Engineer is then to proceed according to Sub-Clause 3.5 [Determinations] whereas no time
limit is defined here. Sub-Clause 3.5 requires the Engineer consult with each party to reach an

agreement, if an agreement is not achieved he shall make a fair determination.

Figure 12: Sub-Clause 20.1 of FIDIC Conditions of Contract
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{ If dispute arrises between the Parties, then either Party may refer it to the Dispute Adjucation
Board.

{ Within 84 days, the Dispute Adjucation Board shall give its decision.

-
If either party is dissatisfied with the decision or if the Dispute Adjucation Board fails to give its
decision within the 84 days period, then in the following 28 days either Party shall give a notice

to the other of its dissatisfaction.

Unless parties agree otherwise it shall be amicable settlement stage that takes place before

arbitration.

™

After 56 day on which notice of dissatisfaction was given, arbitration may be commenced. On
the other hand, even if Dispute Adjucation Board's decision become final but a Party fals to

comply to this, the issue may as well brought before arbitration.

Y
The dispute shall be settled under Rules of Arbitration of ICC by three arbitrators. [Eliminating
the option of one arbitrator may turn into a costly arbitration process or may take off Contractor
to bring the case before arbitration for claims of not so major amounts such that 100,000 USD]

Figure 13: Dispute resolution mechanism per Sub-Clause 20.2-20.7 of FIDIC Conditions

of Contract

[ When there is no Dispute Adjucation Board

[ The case may be directly refferred to arbitration

Figure 14: Sub-Clause 20.7 of FIDIC Conditions of Contract

Having gone through the bumpy and time taking path summarized above, the decision of
Dispute Adjucation Board or the one rendered through arbitration, if not followed
voluntarily by the parties, then in most legal system, a decision of the local court would be

required to assure its enforceability.
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Knutson (2005, page 76) mentions this issue for the case of United Kingdom.
Considering only the first step, that is, non-execution of Dispute Adjucation Board’'s
decision and referring it to arbitration, Knutson states that, ‘While most tribunals would be
expected to give effect to the provision requiring that the DAB decision is to be given
effect to until revised in arbitration, there is always a danger that a particular tribunal will
accept an argument that the Contract should not mean what it says and the DAB decision

”

should not be “given effect to”.

On the other hand, while English Courts respect ICC arbitration and are reluctant to
interfere (Knutson, 2005, page 76), in case of Turkey, the result may turn out to be
completely different. It should be stated that there are positive steps towards facilitating
arbitration, such as the International Arbitration Law being legalized in year 2001.
However, the articles and theses on the issue highlight that, the decisions rendered by
adjucation boards or by arbitration bodies are not easily enforceable. In regards to
International Arbitration Law of Turkey (MTK), they are subject to action to nullity (iptal
davasi), and thus non-enforceability due to several causes most vague one to be public
order per Article 15 of MTK. On the other hand, for foreign arbitration decisions, the
executory process (tenfiz siireci) which can be appealed, may result in a time of dispute

resolution to go far beyond what was expected out of it.

It is interesting to note that, despite the numerous theses in Turkey studying FIDIC
Conditions of Contract, its application and disputes; there is no concrete study on how the
Turkish Court’s handle the associated arbitration decisions. (see sub-heading “Theses”,

page 5)

On the other hand, in respect to MTK Article 1, if a dispute is to be arbitrated per MTK,
the disputes in regards to the rem of the immovable property (tasinmazin ayni) and the
disputes which cannot be left to the parties will, are not allowed to be resolved through
MTK. The cases involving criminal law or labor law are generally the ones which cannot

be referred to arbitration.

Reviewing MTK Article 5; against a case which is brought before a court, it is possible to
make an objection in regard to arbitration. However, Article 6 enables the parties to refer
to the court to request preliminary injunction (ihtiyati tedbir) or lien (ihtiyati haciz). This
request can be done before or during the arbitration process. The request can also be
referred to the arbitration board, however the arbitration board is not allowed to decide for
that kind of preliminary injunction (ihtiyati tedbir) or lien (ihtiyati haciz) which can solely be
rendered by public authorities or which is binding over third persons. According MTK
Article 15/A-1(c) and Article 10/B, for arbitrations of three arbitrators, the decision can be

annulled (iptal) if the arbitration decision is not obtained within one year that the
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arbitration board has performed its first meeting. If the arbitration board when rendering
its decision fails to decide for any part of the request, this is also a reason for annulment
(MTK, Article 15/A-1(e)). The example for this can be as simple as deciding on default

interest (temerrtit faizi) or additional damages (munzam zarar).

In regards to Law on Private International Law and International Civil Procedure of Turkey
(MOHUK), the execution of a foreign court or a foreign arbitration board decision in
Turkey is only possible after an execution (tenfiz) decision. If the decision is against the
public order, per Articles 54 and 62 of MOHUK, its execution would not be possible in
Turkey, where the term “inconsistency with public order” is not a concrete concept. In
addition, it should be born in mind that appeal of an execution of an arbitration decision
per Turkish Laws is per general rules of law, i.e. appeal of the execution decision will stop

the execution of decision.

United Nations’ 1958 Convention On The Recognition And Enforcement Of Foreign
Arbitral Awards, shortly “The New York Convention”, which Turkey is a party to, requires
that the enforcement of foreign arbitration decisions is possible in regards to the local law

where the decision will be executed. Therefore, it is again MOHUK that is referred to.
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CHAPTER 4

SUMMARY AND DISCUSSION OF RESULTS

In General...

Regarding the discussion on the similarities and diverging factors between two
international standard contracts, namely the UNCITRAL Guide and FIDIC Conditions of
Contract, in the context of the sections discussed, FIDIC Conditions of Contract falls in
line with UNCITRAL Guide. This is mainly due to the fact that, both documents are
drafted by international bodies. An additional factor is, UNCITRAL Guide does not give a
single formulae but advices several alternatives that can be chosen. Some alternatives
suggested by UNCITRAL Guide is the reason why there are criticisms in regards to FIDIC

Conditions of Contracts by legal professionals or para-legals.

FIDIC Conditions of Contract having its origin in common-law, although re-drafted several
times, still falls into common-law understanding. However, the choice of law or the
mandatory legal rules where the work is being performed may lead to unexpected or
unforeseen claims or consequences when FIDIC Conditions of Contract is utilized and
seen as the sole source. It follows that; alternative clauses may be required to be

discussed between the parties according to the legal principles in that country.

It is indeed very difficult to know magically in advance about the principles of law, or the
peculiarities, found in different legal systems, which can make a difference to the parties’
rights, and which not everyone will know about. The principles in India would be different
from those in Saudi Arabia, and those will as well be distant to the principles in the
continental Europe. Furthermore, searching or going through the written documents

would not always have the same results with their local application or the doctrine.

The principle of freedom of contract will let the parties to draft their contract freely, thus
deviate from the descriptive or from the complementary rules of law. However, the
mandatory rules and how they are interpreted shall be of major concern to the parties.
The parties shall bear in mind that it is not only them, namely Employer-Engineer-

Contractor, on the scene. Local authorities also play a role, at first, to employ construction
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or access permits, sometimes to have a supervisory role during the construction and
inspect the works during or at the final stage. The sub-contractors employed by the
contractor, although they may have a contract that refers to the main contract between
the Contractor and the Employer, would not hesitate to exhaust the rights arising from
local regulations at the first instance. From their point of view, it would be more than
costly to refer a claim to a dispute adjucation board or to an arbitration body, instead of
resolving it directly by the local laws. In this case, the Contractor may be entrapped

between the local laws and the law governing his main contract with the Employer.

The hierarchy of documents stated in the very beginning may have unanticipated
outcome. According to FIDIC Conditions of Contract, only written documents shall be
referred, and those are specifically listed. Therefore, FIDIC do not expect that negotiation
talks will have an effect. However, this would certainly be against the understanding in
continental Europe, where the main emphasis is on the parties’ intentions when
interpreting or deciding for an issue. At the end, a judge may focus on those unwritten
communication or not listed documents when deciding under mandatory character of

local laws.

Description of Works and Quality Control...

It can be observed that, both of the documents, as well as the legal references discussed,
place a burden and much of the risk on the Contractor to execute the work with high
responsibility. Contractor is not to construct strictly bounded with the technical documents
provided by the contract, but to analyze and indicate any issue that may lead to defect or
that may be contradictory to local rules. Employer, in this case, is deemed to know
nothing. On this subject, it may be said that the balance shifts to more against the
Contractor in FIDIC Conditions of Contract compared to that in UNCITRAL Guide.

Price and Payment...

UNCITRAL Guide discusses the payment modalities for lump-sum contracts, unit price
contracts and cost-reimbursable contracts. Whereas FIDIC Conditions of Contract is

designed more for unit price, measurement type contracts.

Although not interdicted, by default there is no bonus payment foreseen in FIDIC

Conditions of Contract for early completion.

Due to the long duration and complex character of construction process, price adjustment
and variations are available to both documents. However, the availability of the

adjustment in the contract may depend on local regulations. In countries where Sharia
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law is in force; even if there stands a clause for interest rate in the contract, it would not
be applicable. In that situation, parties would have to draft the contract in a way to
overcome such obstacles. On the other hand, in case of unexpected conditions arise
after signing the contract, as a result of which, adjustment of the contract becomes
necessary in a view to hardship and equity, it would mainly be the risk of contractor and
the assessment of the Engineer, adjucation body, arbitration or judiciary. However, it
should be restated that, although adjucation or arbitration is seen as a dispute resolution
method, in some legal practices it would be possible to refer the issue directly to the
judiciary.

For revision and adjustment of price, both documents agree that revision and adjustment
shall be of limited character. In this case UNCITRAL'’s suggestion; that price revision only
applies where it would result in a revision exceeding a certain percentage of the contract
price or that price revision clauses not to be used for short contract durations; is worth to

note.

Retention money to be kept for certain duration, for defects and guarantee period is

another common point for both of the documents.

Engineer...

Through each document reviewed, it becomes more obvious that — contrary to the
continental Europe or to say Romano-Germanic law tradition- the authority of Engineer in
FIDIC Conditions of Contract is above everything. Although UNCITRAL Guide puts
forward various modalities how to employ the Engineer, his functions and way of
selection; FIDIC Conditions of Contract leaves the right to determine the Engineer only to
the Employer; and on the contrary authorizes the Engineer to the deepest extent. Thus,
Engineer is the essence, is the key factor to FIDIC Conditions of Contract. Other
documents and legal systems require that, when Engineer is such empowered, than he
will act as an agent of Employer thus no “fair determination” function is expected from
him. Alternatively, the Contractor would also be involved in the process of determining

who the Engineer is.

Nonetheless, in respect to Engineer’s determinations, UNCITRAL Guide’s approach is
worth to note, as it suggests; to save from dispute resolution procedure, up to a certain

extent the acts of Engineer to be binding and non-reviewable.
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Inspection and Testing...

The responsibility of the Contractor is confirmed in several articles, such that the
Contractor is to assure the quality of the work, make sure that the work conforms to
technical standards of contract, as well as to local regulations. Contractor is also to
advise and notify the Employer for potential risks or default if the work is executed per the
documents supplied by the Employer. Any approval of the Employer or the Engineer
would not relieve the Contractor from his responsibilities. In fact it can be said that; he
shall always be alert. On the other hand, if some tests specified in the contract is already

foreseen by local laws, then it might be considered as a saving.

Delay, Defects and Other Failures...

It is the Contractor’'s one of the main responsibilities to complete the work on time. On the

other hand, it is the Employer’s one of the main duty not to hinder the work.

Thus, in case of delay, which is attributable to the Contractor, in general, Employer has
the right to request an accelerated program. Employer will be entitled to liquidated
damages, and under certain circumstances and as the local laws permit he may be
entitled to additional profit loss in respect to law of torts, whereas any additional cost for

acceleration shall be borne by the contractor.

Similarly, when delay is attributable to the Employer, Contractor will have to claim for time

extension and additional costs, if any.

When it is the Employer in delay for payment, as local laws permit Contractor may be
entitled to interest and to other damages which are not compensated by interest
payment. If Employer does not proceed with the payment; suspension of the works,
reduced rate of work and termination are additional remedies provided to the contractor.
In connection to this, FIDIC Conditions of Contract requiring employer to submit evidence
for his financial capacity is a hew concept introduced in 1999 version recognizing the risk

of contractor.

If Employer is in delay taking over the works, both of the documents require that, upon
notice by contractor, take-over and acceptance will be deemed to occur with its

consequences.

However, it is not wrong to say that the main risk during the contract lies on the
Contractor. When delay is attributable to Contractor, Employer is entitled to the liquidated
damages automatically. It is the Contractor to put forward the facts that, delay is not
attributable to him, or that he shares the responsibility with the Employer. On the other

hand, when Contractor is of the opion that, Employer has caused a delay in the works, it
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is again the Contractor to put forward the facts at the first instance and request for
compensation in terms of time extension and / or additional payment. For delays not
attributable to both parties, none of them is entitled to additional cost, they both bear the
risk of it. However the Contractor may claim for time extension. When delay cannot be
covered up in a given time frame, or the responsible party does not have an intention for
such, the other party is then entitled to terminate the contract. UNCITRAL Guide in this
case states that, additional prerequisite may be added for termination; such that defect or
delay affects a certain percentage of work or a specified agreed sum is reached. In
connection with claims, regarding the risk is more on the Contractor's side, the
differences in time constraints for Employer and for Contractor to place a claim is worth to

note.

Defects being obvious or latent are a subject of law, studied extensively. In short, the
Contractor has to proceed without defect, unless he gives a notice to the Employer when
he assesses that the design is not appropriate, or else he is all of the time responsible for
the defects and default. The Employer may always request cure of defects by the
Contractor, or replacement of work. When does not proceed accordingly, Employer would
have the right to do it himself or through others. In this case, when Employer is to employ
third parties, whether he is completely free or independent, to choose the third party and
agree upon the terms is a matter of discussion. Since Employer bears the risk and cost of
a new contract, which then would be recoursed against the Contractor, UNCITRAL Guide
advises the Contractor is involved in selection of the new contractor or to comment on the
terms of the new contract. This way UNCITRAL Guide suggests several alternatives to
the degree of responsibility of the Contractor cost wise and liability wise in case of defects
associated with the new contract. FIDIC Conditions of Contract does not involve the
Contractor in this selection issue, because of the fact that the Contractor will only be
responsible for the cost of the new contract, but not for the quality. Depending on the
seriousness of defects to be cured, termination of the contract is seen as a last remedy in
both documents. If defect occurs during guarantee period; per both of the documents
Employer is to inform Contractor without any delay. Even if there is delay, contractor is
still entitled to cure and repair. However, Contractor may claim that; if he had been
informed earlier, he would stop deterioration and aggravation in the work, so that less

repair cost would take place.

On the other hand, in case of defective construction claimed by the employer, the
following statements in UNCITRAL Guide are worth to note: “If the contractor is forbidden
to supply services for the purposes of the construction and it is later determined in
dispute settlement proceedings that the services were not defective, the contractor may

be given the same rights against the purchaser as in cases where the purchaser
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suspends the construction for his convenience. If the contractor is, in addition, required to
supply different equipment, materials or services, the contractor may be given the same
rights against the purchaser as if the construction had been varied under a variation

order.” From legal perspective, the statements formulize the consequences neatly.

Furthermore to note, even if defects exist; within the principle of honesty and equity, both
of the documents and many legal systems enable and -more than enabling- require
acceptance and taking over of works, provided that those defects do not impair the
benefit from the works for which the works are intended. In this manner, BGB Atrticle
272(2) and Turkish Code of Obligations (2011) Article 475/3 state that the contractor shall
perform repair, taking into account the subject matter of the obligation and the

requirements of good faith, the expense and effort is not grossly disproportionate.

Not mentioning if the defect is obvious or latent, fraudulently concealed or not; for defects
notified to the contractor after defects notification period or to say after guarantee period,
one should record the mandatory rules requiring responsibility and liability even extending
up to 20 years under some legal systems. The responsibility hidden in the local
regulations highlights the importance of selection of law and study of local applciation

before agreeing into a contract.

Variation...

Enabling and limiting the course and extent of variations requires a balance between
stability of the contract, on the contrary flexibility of the contract to adjust to current

conditions.

Engineer having the right to order a variation is somewhat different to the legal tradition in
continental Europe. His functions extended extensively in such a manner even to modify
the contract through variation, in Romano-Germanic tradition is usually recognized under
a separate authorization. Although this right has its limitations stated in the contract
between Employer and Engineer, it is surprising to observe the right to varitation
recognized to a 3" person not a party to the contract between the Contractor and the

Engineer.

Parties shall be aware if there exists local mandatory provisions limiting variations to a
certain extent. In this connection, the doctrine, claiming that variation, if exceeds a certain
percentage would change the nature of the contract is remarkable. In which case,

another contractor could have had a lower bid than the existing situation.

It shall be Contractor’s right to accept or -on its grounds- to reject implementation of a

variation. It is not always benefit of the Contractor to implement a variation. If the variation
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involves substantial departure from the original contract, he may not have the capability
to implement the variation. Or the variation may be such that, other contractual
provisions, those relating to passing of risk, payment conditions or performance
guarantees become inappropriate. Or it may result in a prolongation of the time for
completion of construction such that it interferes with obligations in other projects which

the contractor has undertaken.

It is ironic to note that, in respect to FIDIC Conditions of Contract, when the Engineer
orders a variation, the Contractor shall not delay any work while awaiting response to his
proposal. This will lead Engineer to be more free, to be under less stress when evaluating
Contractor’s proposal. Once again, this will lead the balance of risks to shift against the
Contractor, as it will be then the Contractor to file a dispute case if he is not convinced
with Engineer's determination. At the end, the varied works would have already been
constructed and Engineer will be under no pressure to grant additional time and payment

for the varied works in respect to Contractor’s proposal.

Choice of Law

It is discussed through several aspects that choice of law may lead to unforeseeable
results to parties through execution and -although not desired- through dispute
resolution. Selection of law would have its consequences in many areas. In this respect, it
is deemed as the best solution if it was drafted in FIDIC Conditions of Contract that
unless otherwise stated the law to govern the Contract is the law where the Work is

executed. This will, although not overcome, minimize the problems.

Overriding mandatory provisions by definition are those; regarded as crucial by a country
for safeguarding its public interests, such as its political, social or economic organization;
applicable to any situation falling within their scope. In this connection, Article 12(2) of
Rome Regulation | is more than worth to note; which states; “In relation to the manner of
performance and the steps to be taken in the event of defective performance, regard shall

be had to the law of the country in which performance takes place.”

The choice of law would certainly affect how claims are handled, especially in regards the
debate on the applicability and legality of the 28 day limit provided to Contract to submit
his claims per FIDIC Conditions of Contract Sub-Clause 20.1 [Contractor's Claims],
especially when reviewed together with the unequal terms provided to the Engineer to

submit his claims “as soon as possible”.

In case of disputes, it shall be recalled by the parities that, the selection of law and

furthermore understanding the application of local law is of crucial importance. The claims
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do not always arise from contract but also from torts and delicts, breach of contract,
negligence or from relationships with other actors such as the Government or the
subcontractors. The local law will also be of crucial importance when the assessment to a
dispute rendered either by Engineer or Dispute Board or arbitration body is not followed

voluntarily by the parties but decision of the local judiciary is required for execution.

In the last sentences, it may be concluded that, the parties, unless their experience in
construction of certain structures or familiarity with certain type of contract or past
experience in certain land, the all three, do not arise at the same time, it is of crucial
importance to review the facts of the country and to review the contract again and again.
It does not matter how standard is the document such as FIDIC Conditions of Contract.
The cases presented highlight that the construction business may turn out to be a less

technical issue than it is deemed to be.
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APPENDIX A

TURKISH LAW OF OBLIGATIONS
LAW NO: 6098

ASSOCIATED CLAUSES, ACCEPTED ON: 11 JANUARY 2011, AS OF 21.02.2012

BIRINCIi KISIM
Genel Hiikiimler
BiRINCi BOLUM
Borg iliskisinin Kaynaklari
BIRINCIi AYIRIM
Soézlesmeden Dogan Borg lligkileri
A. S6zlegmenin kurulmasi
. irade agiklamasi
1. Genel olarak
MADDE 1- Sézlesme, taraflarin iradelerini karsilikh ve birbirine uygun olarak
aciklamalariyla kurulur.
irade agiklamasi, acik veya 6rtiilii olabilir.
2. ikinci derecedeki noktalar
MADDE 2- Taraflar s6zlesmenin esasli noktalarinda uyusmuslarsa, ikinci derecedeki
noktalar Gzerinde durulmamis olsa bile, s6zlesme kurulmus sayilir.
ikinci derecedeki noktalarda uyusulamazsa hakim, uyusmaziigi isin 6zelligine bakarak
karara baglar.
Sozlesmelerin sekline iliskin htikimler saklidir.
D. S6zlesmelerin yorumu, muvazaali iglemler
MADDE 19- Bir sb6zlesmenin tdrinin ve igeriginin belirlenmesinde ve
yorumlanmasinda, taraflarin yanhslikla veya gergcek amaglarini gizlemek igin kullandiklari

so6zclklere bakilmaksizin, gercek ve ortak iradeleri esas alinir.
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Borg¢lu, yazili bir bor¢ tanimasina guvenerek alacadi kazanmis olan Ugincl kisiye
karsi, bu islemin muvazaali oldugu savunmasinda bulunamaz.

F. S6zlegmenin igerigi

l. S6zlesme 6zgiirliigii

MADDE 26- Taraflar, bir s6zlesmenin igerigini kanunda 6ngérilen sinirlar iginde
dzgurce belirleyebilirler.

Il. Kesin hiikiimsiizliik

MADDE 27- Kanunun emredici hikimlerine, ahlaka, kamu dizenine, kisilik haklarina
aykiri veya konusu imkansiz olan sézlesmeler kesin olarak hikiimsuzdur.

Soézlesmenin igerdigi hukimlerden bir kisminin hikimsiz olmasi, digerlerinin
gegerliligini etkilemez. Ancak, bu hikimler olmaksizin sézlesmenin yapiimayacagdi agik¢a
anlasllirsa, s6zlesmenin tamami kesin olarak hikimsuz olur.

lll. Agin yararlanma

MADDE 28- Bir s6zlesmede karsilikli edimler arasinda agik bir oransizlik varsa, bu
oransizlik, zarar goérenin zor durumda kalmasindan veya disuncesizliginden ya da
deneyimsizliginden yararlaniimak suretiyle gerceklestirildigi takdirde, zarar goren,
durumun 6zelligine gore ya soézlesme ile bagli olmadigini diger tarafa bildirerek ediminin
geri verilmesini ya da so6zlesmeye bagll kalarak edimler arasindaki oransizhgin
giderilmesini isteyebilir.

Zarar goren bu hakkini, distncesizlik veya deneyimsizligini 6grendigi; zor durumda
kalmada ise, bu durumun ortadan kalkti§i tarihten baglayarak bir yil ve her hélde
s6zlesmenin kuruldugu tarihten baslayarak bes yil igcinde kullanabilir.

iIKINCi AYIRIM
Haksiz Fiillerden Dogan Borg iligkileri

A. Sorumluluk

I. Genel olarak

MADDE 49- Kusurlu ve hukuka aykiri bir fiille baskasina zarar veren, bu zarar
gidermekle yukumladdr.

Zarar verici fiili yasaklayan bir hukuk kurali bulunmasa bile, ahlaka aykiri bir fiille
baskasina kasten zarar veren de, bu zarari gidermekle yukimladur.

B. Kusursuz sorumluluk

3. Yapi malikinin sorumlulugu

a. Giderim yiikiimluliiga

MADDE 69- Bir binanin veya dider yapi eserlerinin maliki, bunlarin yapimindaki
bozukluklardan veya bakimindaki eksikliklerden dogan zarari gidermekle yiukimludar.

intifa ve oturma hakki sahipleri de, binanin bakimindaki eksikliklerden dogan

zararlardan, malikle birlikte muiteselsilen sorumludurlar.
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Sorumlularin, bu sebeplerle kendilerine kargi sorumlu olan diger kisilere riicu hakki
sakhdir.

b. Zarar tehlikesini 6nleme

MADDE 70- Bir bagkasina ait bina veya diger yapi! eserlerinden zarar gérme
tehlikesiyle karsilasan kisi, bu tehlikenin giderilmesi igin gerekli énlemlerin alinmasini
hak sahiplerinden isteyebilir.

Kisilerin ve mallarin korunmasi hakkindaki kamu hukuku kurallari sakhdir.

C. Zamanasimi

I. Kural

MADDE 72- Tazminat istemi, zarar gbrenin zarari ve tazminat yikimlisinu 6grendigi
tarihnten baslayarak iki yilin ve her halde fiilin iglendigi tarihten baslayarak on yilin
gegmesiyle zamanasimina ugrar. Ancak, tazminat ceza kanunlarinin daha uzun bir
zamanasimi 6ngordigi cezayi gerektiren bir filden dogmussa, bu zamanasimi uygulanir.

Haksiz fiil dolayisiyla zarar géren bakimindan bir bor¢ dogmussa zarar goéren, haksiz
filden dogan tazminat istemi zamanasimina ugramis olsa bile, her zaman bu borcu
ifadan kaginabilir.

Il. Riicu isteminde

MADDE 73- Ricu istemi, tazminatin tamaminin 6édendigi ve birlikte sorumlu Kkisinin
odrenildigi tarihten baslayarak iki yilin ve her halde tazminatin tamaminin édendigi
tarihten baslayarak on yilin gegmesiyle zamanasimina ugrar.

Tazminatin 6denmesi kendisinden istenilen kisi, durumu birlikte sorumlu oldugu
kisilere bildirmek zorundadir. Aksi takdirde zamanasimi, bu bildirimin dirtstlik kurallarina
gore yapilabilecegi tarihte islemeye baslar.

IKINCI BOLUM

Borg lligkisinin Hiikiimleri
BIRINCIi AYIRIM
Borglarin ifasi

A. Genel olarak

5. Faiz

MADDE 88- Faiz 6deme borcunda uygulanacak vyillik faiz orani, sézlesmede
kararlastirlmamigsa faiz borcunun dogdugu tarihte yirtrlikte olan mevzuat hikimlerine
gore belirlenir.

Sdézlesme ile kararlastirilacak yillik faiz orani, birinci fikra uyarinca belirlenen yillik faiz
oraninin yuzde elli fazlasini agsamaz.

VI. Karsilikl bor¢ yukleyen sézlesmelerde

2. ifa giigsiizliigi

MADDE 98- Karsilikh bor¢ yukleyen bir sdzlesmede, taraflardan birinin borcunu ifada

glgsuzlige dismesi ve 6zellikle iflas etmesi ya da hakkindaki haciz isleminin sonugsuz
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kalmasi sebebiyle diger tarafin hakki tehlikeye duserse bu taraf, karsi edimin ifasi
glivence altina alinincaya kadar kendi ediminin ifasindan kaginabilir.

Hakki tehlikeye disen taraf, ayrica uygun bir sirede istedigi glivence verilmezse
sdzlesmeden doénebilir.

E. Alacaklinin temerridii

l. Kosullari

MADDE 106- Yapma veya verme edimi geregi gibi kendisine dnerilen alacakli,
hakli bir sebep olmaksizin onu kabulden veya borglunun borcunu ifa edebilmesi igin
kendisi tarafindan yapilmasi gereken hazirlik fiillerini yapmaktan kaginirsa, temerride
dlsmus olur.

Alacakli, mateselsil borglulardan birine kargi temerriide diserse, digerlerine karsi da
temerride dismus olur.

Il. Hiakimleri

2. Diger edimlerde

MADDE 110- Borcun konusu bir seyin teslimini gerektirmiyorsa, alacaklinin
temerridi halinde borglu, bor¢lunun temerridine iliskin hikimlere gére sézlesmeden
donebilir.

iIKINCI AYIRIM
Borglarin ifa Edilmemesinin Sonuglar

A. Borcun ifa edilmemesi

|. Giderim borcu

1. Genel olarak

MADDE 112- Borg¢ hi¢ veya geregi gibi ifa edilmezse borglu, kendisine higbir kusurun
yuklenemeyecegini ispat etmedikge, alacaklinin bundan dodan zararini gidermekle
yukdmladur.

2. Yapma ve yapmama borglarinda

MADDE 113- Yapma borcu, borglu tarafindan ifa edilmedigi takdirde alacakli, masrafi
borgluya ait olmak Uzere edimin kendisi veya bagkasi tarafindan ifasina izin verilmesini
isteyebilir; her tlrli giderim isteme hakki saklidir.

Yapmama borcuna aykiri davranan borglu, bu aykiri davranisinin dogurdugu zarari
gidermekle yukumluduir.

Alacakl, ayrica borca aykiri durumun ortadan kaldiriimasini veya bu konuda masrafi
borgluya ait olmak tzere kendisinin yetkili kilinmasini isteyebilir.

Il. Sorumlulugun ve giderim borcunun kapsami

1. Genel olarak

MADDE 114- Borglu, genel olarak her turli kusurdan sorumludur. Borglunun
sorumlulugunun kapsami, isin ézel niteligine gore belirlenir. Is &zellikle borglu icin bir

yarar saglamiyorsa, sorumluluk daha hafif olarak degerlendirilir.
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Haksiz fiil sorumluluguna iliskin hikimler, kiyas yoluyla s6zlesmeye aykirilik hallerine
de uygulanir.

2. Sorumsuzluk anlagmasi

MADDE 115- Borglunun agir kusurundan sorumlu olmayacagina iliskin énceden
yapilan anlagsma kesin olarak hukimsuzdur.

Bor¢lunun alacakh ile hizmet sbézlesmesinden kaynaklanan herhangi bir borg
sebebiyle sorumlu olmayacagina iliskin olarak énceden yaptigi her turli anlasma kesin
olarak hukumsuzddr.

Uzmanhgi gerektiren bir hizmet, meslek veya sanat, ancak kanun ya da yetkili
makamlar tarafindan verilen izinle yuritilebiliyorsa, borclunun hafif kusurundan sorumiu
olmayacagina iliskin 6nceden yapilan anlagsma kesin olarak hikimsuzddr.

B. Borglunun temerrudii

I. Kosullar

MADDE 117- Muaccel bir borcun borglusu, alacaklinin ihtariyla temerrtide diser.

Borcun ifa edilecegdi gun, birlikte belirlenmis veya s6zlesmede sakh tutulan bir hakka
dayanarak taraflardan biri usulline uygun bir bildiimde bulunmak suretiyle belirlemisse,
bu gunin gegmesiyle; haksiz fiilde fiilin islendigi, sebepsiz zenginlesmede ise
zenginlesmenin gergeklestigi tarihte borglu temerriide dismis olur. Ancak sebepsiz
zenginlesenin iyiniyetli oldugu héllerde temerrGt igin bildirim sarttir.

Il. Hikiimleri

1. Genel olarak

a. Gecikme tazminati

MADDE 118- Temerriude diusen borglu, temerride dismekte kusuru olmadigini ispat
etmedikgce, borcun ge¢ ifasindan dolayl alacaklhinin ugradigi zarari gidermekle
yukdmladur.

b. Beklenmedik halden sorumluluk

MADDE 119- Temerriide disen borglu, beklenmedik hal sebebiyle dojacak zarardan
sorumludur.

Borg¢lu, temerriide dismekte kusuru olmadigini veya borcunu zamaninda ifa etmis
olsaydi bile beklenmedik halin ifa konusu seye zarar verecegini ispat ederek bu
sorumluluktan kurtulabilir.

2. Temerriit faizi

a. Genel olarak

MADDE  120- Uygulanacak yillik temerrit faizi orani, sbdzlesmede
kararlastirilmamissa, faiz borcunun dogdugu tarihte ylrtrlikte olan mevzuat hukimlerine
gore belirlenir.

Sozlesme ile kararlastinlacak yilhk temerriut faizi orani, birinci fikra uyarinca

belirlenen yillik faiz oraninin ylizde yiz fazlasini agsamaz.
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Akdi faiz orani  kararlastinimakla birlikte sbézlesmede temerrit faizi
kararlastirlmamigsa ve yillik akdi faiz orani da birinci fikrada belirtilen faiz oranindan
fazla ise, temerr(t faizi orani hakkinda akdi faiz orani gegerli olur.

Askin zarar

MADDE 122- Alacakl, temerrit faizini asan bir zarara ugramis olursa, borglu
kendisinin hi¢cbir kusuru bulunmadigini ispat etmedikge, bu zarari da gidermekle
yukdmladur.

Temerrut faizini asan zarar miktar goértilmekte olan davada belirlenebiliyorsa,
davacinin istemi lzerine hakim, esas hakkinda karar verirken bu zararin miktarina da
hikmeder.

4. Karsilikh borg yiikleyen sézlesmelerde

a. Siire verilmesi

MADDE 123- Karsilikli borg yukleyen sdzlesmelerde, taraflardan biri temerride
distiglu takdirde digeri, borcun ifa edilmesi igin uygun bir slre verebilir veya uygun bir
sure verilmesini hakimden isteyebilir.

b. Siire verilmesini gerektirmeyen durumlar

MADDE 124- Asagidaki durumlarda stre verilmesine gerek yoktur:

1. Borg¢lunun iginde bulundugu durumdan veya tutumundan slre verilmesinin etkisiz
olacagi anlasiliyorsa.

2. Bor¢lunun temerridu sonucunda borcun ifasi alacakli i¢in yararsiz kalmissa.

3. Borcun ifasinin, belirli bir zamanda veya belirli bir sure icinde gerceklesmemesi
Uzerine, ifanin artik kabul edilmeyecegi s6zlesmeden anlasiliyorsa.

c. Secimlik haklar

MADDE 125- Temerrtde disen borglu, verilen slre iginde, borcunu ifa etmemisse
veya sure verilmesini gerektirmeyen bir durum s6z konusu ise alacakli, her zaman borcun
ifasini ve gecikme sebebiyle tazminat isteme hakkina sahiptir.

Alacakli, ayrica borcun ifasindan ve gecikme tazminati isteme hakkindan vazgectigini
hemen bildirerek, borcun ifa edilmemesinden dogan zararin giderilmesini isteyebilir veya
s6zlesmeden donebilir.

Soézlesmeden dénme halinde taraflar, karsilikh olarak ifa yukimliliginden kurtulurlar
ve daha once ifa ettikleri edimleri geri isteyebilirler. Bu durumda borglu, temerriide
dismekte kusuru olmadigini ispat edemezse alacakli, s6zlesmenin hikimsiz kalmasi
sebebiyle ugradigi zararin giderilmesini de isteyebilir.

d. Siirekli edimli s6zlegsmelerde

MADDE 126- ifasina baslanmig siirekli edimli sézlesmelerde, borclunun temerriidii
halinde alacakl, ifa ve gecikme tazminati isteyebilecegi gibi, s6zlesmeyi feshederek,
sOzlesmenin suresinden 6nce sona ermesi yizinden ugradi§i zararin giderilmesini de

isteyebilir.
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UGUNCU BOLUM
Borglarin ve Borg lligkilerinin Sona Ermesi, Zamanagimi
BIRINCI AYIRIM
Sona Erme Halleri

E. ifa imkansiziig

|. Genel olarak

MADDE 136- Borcun ifasi borglunun sorumlu tutulamayacagi sebeplerle
imkansizlasirsa, borg sona erer.

Karsilikli bor¢ yikleyen sézlesmelerde imkansizlik sebebiyle borgtan kurtulan borglu,
karsi taraftan almis oldugu edimi sebepsiz zenginlesme hikimleri uyarinca geri vermekle
yukdmla olup, henliz kendisine ifa edilmemis olan edimi isteme hakkini kaybeder. Kanun
veya sOzlesmeyle borcun ifasindan 6nce dodan hasarin alacakliya yukletiimis oldugu
durumlar, bu hikman digindadir.

Borglu ifanin imkansizlastidini alacakliya gecikmeksizin bildirmez ve =zararin
artmamasi i¢in gerekli 6nlemleri almazsa, bundan dogan zararlari gidermekle
yukdmladur.

Il. Kismi ifa imkansizlhigi

MADDE 137- Borcun ifasi borglunun sorumlu tutulamayacagi sebeplerle kismen
imkansizlasirsa borglu, borcunun sadece imkansizlasan kismindan kurtulur. Ancak, bu
kismi ifa imkansizhigr o6nceden 0&ngorllseydi taraflarca bodyle bir sdzlesmenin
yapllmayacagdi a¢ikga anlasilirsa, borcun tamami sona erer.

Karsilikli bor¢ ylkleyen soézlesmelerde, bir tarafin borcu kismen imkansizlasir ve
alacakli kismi ifaya razi olursa, kargi edim de o oranda ifa edilir. Alacaklinin bdyle bir
ifaya razi olmamasi veya karsi edimin bdélinemeyen nitelikte olmasi durumunda, tam
imkansizlik hukdmleri uygulanir.

lll. Asin ifa gigligu

MADDE 138- Sozlesmenin yapildigi sirada taraflarca dngorilmeyen ve éngoérilmesi
de beklenmeyen olaganlstu bir durum, borgludan kaynaklanmayan bir sebeple ortaya
cikar ve sbdzlesmenin yapildigi sirada mevcut olgulari, kendisinden ifanin istenmesini
duristlik kurallarina aykin dusecek derecede borglu aleyhine degistirir ve borglu da
borcunu henuz ifa etmemis veya ifanin asir élgliide giiclesmesinden dogan haklarini sakh
tutarak ifa etmis olursa bor¢lu, hdkimden sbézlesmenin yeni kosullara uyarlanmasini
isteme, bu mimkin olmadidi takdirde sézlesmeden donme hakkina sahiptir. Surekli
edimli s6zlesmelerde borglu, kural olarak ddnme hakkinin yerine fesih hakkini kullanir.

Bu madde hikmu yabanci para bor¢larinda da uygulanir.
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iKINCi AYIRIM
Zamanagimi
A. Sureler
l. On yilik zamanagimi
MADDE 146- Kanunda aksine bir hiukim bulunmadik¢a, her alacak on vyillik
zamanasimina tabidir.
Il. Bes yillilk zamanagimi
MADDE 147- Asagidaki alacaklar igin bes yillik zamanasimi uygulanir:

1. Kira bedelleri, anapara faizleri ve Ucret gibi diger dénemsel edimler.

6. Yuklenicinin yldkimliliklerini agir kusuruyla hic ya da geredi gibi ifa etmemesi
disinda, eser s6zlesmesinden dogan alacaklar.

lll. Surrelerin kesinligi

MADDE 148- Bu ayirimda belirlenen zamanasimi slreleri, sdzlesmeyle
degistirilemez.

C. Zamanasiminin durmasi

MADDE 153- Asagidaki durumlarda zamanasimi islemeye baslamaz, baslamissa

durur:

6. Alacagi, Turk mahkemelerinde ileri sirme imkaninin bulunmadigi surece.

D. Zamanasiminin kesilmesi

I. Sebepleri

MADDE 154- Asagidaki durumlarda zamanasimi kesilir:

1. Borglu borcu ikrar etmisse, 6zellikle faiz 6demis veya kismen ifada bulunmussa ya
da rehin vermis veya kefil gostermigse.

2. Alacakli, dava veya defi yoluyla mahkemeye veya hakeme bagsvurmussa, icra
takibinde bulunmugsa ya da iflas masasina bagvurmussa.

lll. Yeni siirenin baglamasi

1. Borcun ikrar edilmesi veya karara baglanmasi héalinde

MADDE 156- Zamanasiminin kesilmesiyle, yeni bir sure islemeye baslar.

Borg bir senetle ikrar edilmis veya bir mahkeme ya da hakem kararina baglanmis ise,
yeni sure her zaman on yildir.

2. Alacakhnin fiili halinde

MADDE 157- Bir dava veya def’i yoluyla kesilmis olan zamanasimi, dava suresince
taraflarin yargilamaya iliskin her isleminden veya hakimin her kararindan sonra yeniden
islemeye baslar.

Zamanasimi, icra takibiyle kesilmigse, alacagin takibine iligkin her iglemden sonra

yeniden iglemeye baslar.
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Zamanasimi, iflas masasina basvurma sebebiyle kesilmisse, iflasa iligkin
hikimlere gore alacadin yeniden istenmesi imkaninin dogumundan itibaren yeniden
islemeye baslar.

G. Zamanasimindan feragat

MADDE 160- Zamanasimindan 6nceden feragat edilemez.

H. ileri siiriilmesi

MADDE 161- Zamanasimi ileri sturilmedik¢e, hakim bunu kendiliginden g6z 6nlne
alamaz.

DORDUNCU BOLUM
Borg lligkilerinde Ozel Durumlar
UGUNCU AYIRIM
Baglanma Parasi, Cayma Parasi ve Ceza Kosulu

C. Ceza kosulu

I. Alacaklinin haklari

1. Cezanin s6zlegsmenin ifasi ile iligkisi

MADDE 179- Bir s6zlesmenin hi¢c veya geregi gibi ifa ediimemesi durumu icin bir
ceza kararlastiriimissa, aksi sdzlesmeden anlasiimadikga alacakl, ya borcun ya da
cezanin ifasini isteyebilir.

Ceza, borcun belilenen zaman veya vyerde ifa edilmemesi durumu igin
kararlastiriimigsa alacakli, hakkindan acik¢a feragat etmis veya ifayl ¢ekincesiz olarak
kabul etmis olmadikga, asil borgla birlikte cezanin ifasini da isteyebilir.

Borglunun, kararlastirilan cezay ifa ederek sézlesmeyi, donme veya fesih suretiyle
sona erdirmeye yetkili oldugunu ispat etme hakki saklidir.

2, Ceza ile zarar arasindaki iligki

MADDE 180- Alacakli higbir zarara ugramamis olsa bile, kararlastirilan cezanin ifasi
gerekir.

Alacaklinin ugradi§i zarar kararlastirilan ceza tutarini asiyorsa alacakli, bor¢lunun
kusuru bulundugunu ispat etmedik¢e asan miktari isteyemez.

Il. Cezanin miktari, gegersizligi ve indirilmesi

MADDE 182- Taraflar, cezanin miktarini serbestcge belirleyebilirler.

Asil bor¢ herhangi bir sebeple gecersiz ise veya aksi kararlastirimadik¢ca sonradan
bor¢lunun sorumlu tutulamayacagi bir sebeple imkénsiz héle gelmisse, cezanin ifasi
istenemez. Ceza kosulunun gecersiz olmasi veya borglunun sorumlu tutulamayacag bir
sebeple sonradan imkéansiz hale gelmesi, asil borcun gegerliligini etkilemez.

Hakim, asiri gérdigu ceza kosulunu kendiliginden indirir.

134



IKINCI KISIM
Ozel Borg lligkileri
YEDINCIi BOLUM
Eser Sozlesmesi

A. Tanimi

MADDE 470- Eser sdzlesmesi, yuklenicinin bir eser meydana getirmeyi, issahibinin
de bunun kargiliginda bir bedel 6demeyi Ustlendigi s6zlesmedir.

B. Hikiimleri

I. Yiiklenicinin borglari

1. Genel olarak

MADDE 471- Yuklenici, Ustlendigi edimleri igsahibinin hakli menfaatlerini
gOzeterek, sadakat ve 6zenle ifa etmek zorundadir.

Yiklenicinin  6zen borcundan dogan sorumlulugunun belirlenmesinde, benzer
alandaki igleri Ustlenen basiretli bir ylklenicinin gostermesi gereken mesleki ve teknik
kurallara uygun davranigi esas alinir.

Yuklenici, meydana getirilecek eseri dogrudan dogruya kendisi yapmak veya kendi
yonetimi altinda yaptirmakla ydkimlidar. Ancak, eserin meydana getirilmesinde
yuklenicinin kisisel 6zellikleri 6nem tasimiyorsa, isi baskasina da yaptirabilir.

Aksine adet veya anlasma olmadik¢a yiklenici, eserin meydana getirilmesi icin
kullanilacak olan arag¢ ve gerecleri kendisi saglamak zorundadir.

2. Malzeme bakimindan

MADDE 472- Malzeme yuklenici tarafindan sadlanmigsa yuklenici, bu malzemenin
ayiph olmasi yuzinden igsahibine karsi, satici gibi sorumludur.

Malzeme issahibi tarafindan saglanmigsa yuklenici, onlari gereken 6zeni gostererek
kullanmakla ve bundan dolay hesap ve artani geri vermekle yikumludur.

Eser meydana getirilirken, igsahibinin sagladigi malzemenin veya eserin yapilmasi
icin gosterdigi yerin ayipli oldugu anlagilir veya eserin geregi gibi ya da zamaninda
meydana getirilmesini tehlikeye digsurecek bagka bir durum ortaya ¢ikarsa, yuklenici bu
durumu hemen igsahibine bildirmek zorundadir; bildirmezse bundan dogacak
sonuglardan sorumlu olur.

3. ise baglama ve yiiriitme

MADDE 473- Yuklenicinin ise zamaninda baglamamasi veya s6zlesme hukimlerine
aykiri olarak isi geciktirmesi ya da igsahibine yiklenemeyecek bir sebeple ortaya ¢ikan
gecikme yuzinden bitin tahminlere goére yuklenicinin isi kararlastirilan zamanda
bitiremeyecegdi acikg¢a anlasilirsa, igsahibi teslim igin belirlenen gind beklemek zorunda
olmaksizin s6zlesmeden doénebilir.

Meydana getiriimesi sirasinda, eserin yuklenicinin kusuru ylGziinden ayiph veya

sdzlesmeye aykiri olarak meydana getirilecegi agikga goruliyorsa, issahibi bunu dnlemek
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Uzere verecedi veya verdirecegi uygun bir sudre icinde vyikleniciye, ayibin veya
aykinlligin giderilmesi; aksi takdirde hasar ve masraflari kendisine ait olmak (izere,
onarimin veya ise devamin bir Gglinci kisiye verilecegi konusunda ihtarda bulunabilir.

4. Ayip sebebiyle sorumluluk

a. Ayibin belirlenmesi

MADDE 474- Issahibi, eserin tesliminden sonra, islerin olagan akisina gére imkan
bulur bulmaz eseri gbézden gecirmek ve ayiplari varsa, bunu uygun bir sire iginde
yukleniciye bildirmek zorundadir.

Taraflardan her biri, giderini karsilayarak, eserin bilirkisi tarafindan gézden
gegirilmesini ve sonucun bir raporla belirlenmesini isteyebilir.

b. igsahibinin segimlik haklari

MADDE 475- Eserdeki ayip sebebiyle yiklenicinin sorumlu oldugu héllerde issahibi,
asagidaki segimlik haklardan birini kullanabilir:

1. Eser issahibinin kullanamayacagi veya hakkaniyet geregi kabule zorlanamayacag
Olglide ayipli ya da s6zlesme hikumlerine ayni 6lglide aykiri olursa s6zlesmeden donme.

2. Eseri alikoyup ayip oraninda bedelden indirim isteme.

3. Asiri bir masrafi gerektirmedigi takdirde, butiin masraflari yikleniciye ait olmak
Uzere, eserin Ucretsiz onarilmasini isteme.

issahibinin genel hilkkiimlere gére tazminat isteme hakki saklidir.

Eser, issahibinin tasinmazi Gzerinde yapilmis olup, sokulip kaldiriimasi agiri zarar
doguracaksa igsahibi, sézlesmeden dénme hakkini kullanamaz.

c. igsahibinin sorumlulugu

MADDE 476- Eserin ayipli olmasi, yuklenicinin acgik¢ca yaptigi ihtara karsin,
issahibinin verdigi talimattan dogmus bulunur veya herhangi bir sebeple igsahibine
yuklenebilecek olursa igsahibi, eserin ayipli oimasindan dogan haklarini kullanamaz.

d. Eserin kabulii

MADDE 477- Eserin agikga veya 06rtuli olarak kabulinden sonra, yiklenici her turli
sorumluluktan kurtulur; ancak, onun tarafindan kasten gizlenen ve usuliine gére g6zden
gecirme sirasinda fark edilemeyecek olan ayiplar i¢in sorumlulugu devam eder.

issahibi, gdzden gecirmeyi ve bildirimde bulunmayi ihmal ederse, eseri kabul etmis
sayilr.

Eserdeki ayip sonradan ortaya g¢ikarsa issahibi, gecikmeksizin durumu yikleniciye
bildirmek zorundadir; bildirmezse eseri kabul etmis sayilir.

e. Zamanasgimi

MADDE 478- Yuklenici ayipli bir eser meydana getirmisse, bu sebeple agilacak
davalar, teslim tarihinden baslayarak, tasinmaz yapilar disindaki eserlerde iki yilin;
tasinmaz yapilarda ise bes yilin ve yuklenicinin agir kusuru varsa, ayipl eserin niteligine

bakilmaksizin yirmi yilin gegmesiyle zamanasimina ugrar.
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Il. igsahibinin borglar

1. Bedelin muacceliyeti

MADDE 479- issahibinin bedel d6deme borcu, eserin teslimi aninda muaccel olur.

Eserin pargca parca teslim edilmesi kararlastirlmis ve bedel pargalara goére
belirlenmisse, her pargcanin bedeli onun teslimi aninda muaccel olur.

2. Bedel

a. Gotiirii bedel

MADDE 480- Bedel gétiri olarak belirlenmigse yiklenici, eseri o bedelle meydana
getirmekle yukimlidur. Eser, 6ngérilenden fazla emek ve masrafi gerektirmis olsa bile
yuklenici, belirlenen bedelin artiriimasini isteyemez.

Ancak, baslangicta 6ngorilemeyen veya oOngorilebilip de taraflarca goéz 6niinde
tutulmayan durumlar, taraflarca belirlenen goétiiri bedel ile eserin yapilmasina engel olur
veya son derece gugclestirirse vyiUklenici, hakimden so6zlesmenin yeni kosullara
uyarlanmasini isteme, bu mimkin olmadidi veya kargi taraftan beklenemedigi takdirde
s6zlesmeden dénme hakkina sahiptir. Durlstlik kurallarinin gerektirdigi durumlarda
yuklenici, ancak fesih hakkini kullanabilir.

Eser, 6ngodrulenden az emek ve masrafl gerektirmis olsa bile issahibi, belirlenen
bedelin tamamini 6demekle yiukimlidar.

b. Degere gore bedel

MADDE 481- Eserin bedeli 6nceden belirlenmemis veya yaklasik olarak belirlenmigse
bedel, yapildigi yer ve zamanda eserin degerine ve yulklenicinin giderine bakilarak
belirlenir.

C. So6zlesmenin sona ermesi

l.Yaklasik bedelin agilmasi

MADDE 482- Basglangigta yaklasik olarak belirlenen bedelin, igsahibinin kusuru
olmaksizin agir1 dlgide asilacagl anlasilirsa issahibi, eser hentiz tamamlanmadan veya
tamamlandiktan sonra s6zlesmeden doénebilir.

Eser, igsahibinin arsasi Uzerine yapiliyorsa issahibi, bedelden uygun bir miktarin
indiriimesini isteyebilecegi gibi, eser heniiz tamamlanmamigsa, ylkleniciyi ise devamdan
alikoyarak, tamamlanan kisim igin hakkaniyete uygun bir bedel 6demek suretiyle
sozlesmeyi feshedebilir.

Il. Eserin yok olmasi

MADDE 483- Eser teslimden 6nce beklenmedik olay sonucu yok olursa igsahibi, eseri
teslim almada temerride dismedikge yuklenici, yaptidi isin Ucretini ve giderlerinin
6denmesini isteyemez. Bu durumda malzemeye gelen hasar, onu saglayana ait olur.

Eserin igsahibince verilen malzeme veya goésterilen arsanin ayibi veya issahibinin
talimatina uygun yapilmasi ylGzinden yok olmasi durumunda yuklenici, dogabilecek

olumsuz sonuglari zamaninda bildirmisse, yaptidi isin dederini ve bu dedere girmeyen
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giderlerinin 6denmesini isteyebilir. igsahibinin kusuru varsa, yiklenicinin ayrica zararinin
giderilmesini de isteme hakki vardir.
lll. Tazminat kargilhigi fesih
MADDE 484- igsahibi, eserin tamamlanmasindan énce yapilmis olan kismin
karsiligini 6demek ve vyiklenicinin bitin zararlarini gidermek kosuluyla sézlesmeyi
feshedebilir.
IV. igsahibi yiiziinden ifanin imkansizlagmasi
MADDE 485- Eserin tamamlanmasi, issahibi ile ilgili beklenmedik olay dolayisiyla
imkansizlagirsa yuklenici, yaptidi isin degerini ve bu deJere girmeyen giderlerini
isteyebilir.
ifa imkansizh@inin ortaya ¢cikmasinda issahibi kusurluysa, yiiklenicinin ayrica tazminat
isteme hakki vardir.
V. Yiklenicinin 6limii veya yetenegini kaybetmesi
MADDE 486- Yuklenicinin kisisel 6zellikleri gz 6nlinde tutularak yapilmis olan
stzlesme, onun 6lumu veya kusuru olmaksizin eseri tamamlama yetenegini kaybetmesi
durumunda kendiliginden sona erer. Bu durumda issahibi, eserin tamamlanan kismindan
yararlanabilecek ise, onu kabul etmek ve karsiligini vermekle yukamludir.
DOKUZUNCU BOLUM
Vekalet iligkileri
BIRINCIi AYIRIM
Vekalet S6zlesmesi
ONUNCU BOLUM
Vekaletsiz isgorme
A. isgérenin hak ve borglar
. igin gériilmesi
MADDE 526- Vekaleti olmaksizin baskasinin hesabina isgbren, o isi sahibinin
menfaatine ve varsayilan iradesine uygun olarak gérmekle yukimludur.
B. igsahibinin hak ve borglari
. isin igsahibinin menfaatine yapilmasi halinde
MADDE 529- issahibi, isin kendi menfaatine yapilmasi halinde, isgorenin, durumun
gereg@ine gore zorunlu ve yararh bulunan batin masraflari faiziyle 6demek ve goérdigu is
dolayisiyla Ustlendigi edimleri ifa etmek ve hakimin takdir edecedi zarari gidermekle
yukdmladdr. Bu hikim, umulan sonu¢ gerceklesmemis olsa bile, isi yaparken gereken
Ozeni gostermis olan isgdren hakkinda da uygulanir.
isgéren, yapmis oldugu giderleri alamadigi takdirde, sebepsiz zenginlesme

hikUmlerine gdre ayirip alma hakkina sahiptir.
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II. isin isgdrenin menfaatine yapilmasi halinde

MADDE 530- issahibi, kendi menfaatine yapilmamis olsa bile, isgérmeden dogan
faydalari edinme hakkina sahiptir; ancak zenginlestigi 6lglide, isgorenin masraflarini
odemek ve girigtigi borglardan onu kurtarmakla yaktmladar.

lll. igin igsahibi tarafindan uygun bulunmasi halinde

MADDE 531- issahibi yapilan isi uygun bulmussa, vekalet hiikiimleri uygulanir.

Tirk Medeni Kanunu ile iligkisi

MADDE 646- Bu Kanun, 22/11/2001 tarihli ve 4721 sayili Turk Medeni Kanununun
Besinci Kitabi olup, onun tamamlayicisidir.

Yiriirliikkten kaldirilan Kanun

MADDE 647- 22/4/1926 tarihli ve 818 sayili Borglar Kanunu yuruarlikten kaldiriimigtir.
Yurirluk

MADDE 648- Bu Kanun 1 Temmuz 2012 tarihinde yururlige girer.
Yiriitme

MADDE 649- Bu Kanun hikUmlerini Bakanlar Kurulu yurGtar.
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APPENDIX B

GERMAN LAW OF OBLIGATIONS

HTTP://WWW.GESETZE-IM-INTERNET.DE/ENGLISCH_BGB/INDEX.HTML, AS OF
21.02.2012, ASSOCIATED CLAUSES

Title 9

Contract to produce a work and similar contracts

Subtitle 1
Contract to produce a work
Section 631
Typical contractual duties in a contract to produce a work
(1)By a contract to produce a work, a contractor is obliged to produce the promised work
and the customer is obliged to pay the agreed remuneration.
(2)The subject matter of a contract to produce a work may be either the production or
alteration of a thing or another result to be achieved by work or by a service.
Section 632

Remuneration
(1)Remuneration for work is deemed to be tacitly agreed if the production of the work, in
the circumstances, is to be expected only in return for remuneration.
(2)If the amount of remuneration is not specified, then if a tariff exists, the tariff
remuneration is deemed to be agreed; if no tariff exists, the usual remuneration is
deemed to be agreed.
(3)In case of doubt, remuneration is not to be paid for a cost estimate.

Section 632a

Part payments
(1)The contractor may demand a part payment from the customer for work carried out in
accordance with the contract in the amount in which the customer has received an

increased value by virtue of the work. The part payment may not be refused because of
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minor defects. Section 641 (3) applies with the necessary modifications. The work must
be documented by a list which must facilitate a rapid, secure evaluation of the work.
Sentences 1 to 4 also apply to required materials or building components that are
supplied or specially prepared and made available if ownership of the materials or
building components is transferred to the customer or an appropriate security is provided
for this, at his option.
(2)If the subject-matter of the contract is the construction or conversion of a house or
comparable building and at the same time entails an obligation incumbent on the
contractor to assign to the customer ownership of the plot of land or to establish or assign
a hereditary building right, part payments may only be demanded insofar as they have
been agreed in accordance with an ordinance based on Article 244 of the Introductory
Act to the Civil Code.
(3)If the customer is a consumer, and if the subject-matter of the contract is the
construction or conversion of a house or comparable building, the customer must be
given a security amounting to five percent of the remuneration claim on effecting the first
part payment for the correct implementation of the work without major defects. If the
remuneration claim increases by more than ten percent as a result of amendments to or
supplements of the contract, the customer is to be given a further security of five percent
of the additional remuneration claim on effecting the next part payment. At the request of
the contractor, the security is to be provided by retention such that the customer retains
the part payments up to the total amount of the security owed.
(4)Securities in accordance with this provision may also be provided by means of a
guarantee or other payment undertaking by a financial institution or credit insurer entitled
to operate in the scope of application of this Code.
Section 633

Material defects and legal defects
(1)The contractor must procure the work for the customer free of material defects and
legal defects.
(2)The work is free of material defects if it is of the agreed quality. To the extent that the
quality has not been agreed, the work is free from material defects
1. if it is suitable for the use envisaged in the contract, or else
2. ifitis suitable for the customary use and is of a quality that is customary in works of
the same type and that the customer may expect in view of the type of work.
It is equivalent to a material defect if the contractor produces a work that is different from
the work ordered or too small an amount of the work.
(3)The work is free of legal defects if third parties, with regard to the work, either cannot
assert any rights against the customer or can assert only such rights as are taken over

under the contract.
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Section 634
Rights of the customer in the case of defects

If the work is defective, the customer, if the requirements of the following provisions are
met and to the extent not otherwise specified, may
1. under section 635, demand cure,
2. under section 637, remedy the defect himself and demand reimbursement for required
expenses,
3. under sections 636, 323 and 326 (5), revoke the contract or under section 638, reduce
payment, and
4. under sections 636, 280, 281, 283 and 311a, demand damages, or under section 284,
demand reimbursement of futile expenditure.

Section 634a

Limitation of claims for defects

(2)The claims cited in section 634 nos. 1, 2 and 4 are statute-barred
1. subject to no. 2, in two years in the case of a work whose result consists in the
manufacture, maintenance or alteration of a thing or in the rendering of planning or
monitoring services for this purpose,
2. in five years in the case of a building and in the case of a work whose result consists
in the rendering of planning or monitoring services for this purpose, and
3. apart from this, in the regular limitation period.
(2)In the cases of subsection (1) nos. 1 and 2, limitation begins on acceptance.
(3)Notwithstanding subsection (1) nos. 1 and 2, and subsection (2), claims are statute-
barred in the standard limitation period if the contractor fraudulently concealed the defect.
However, in the case of subsection (1) no. 2, claims are not statute-barred before the end
of the period specified there.
(4)The right of revocation referred to in section 634 is governed by section 218.
Notwithstanding the ineffectiveness of revocation under section 218 (1), the customer
may refuse to pay the remuneration to the extent that he would be entitled to do so by
reason of the revocation. If he uses this right, the contractor may revoke the contract.
(5)Section 218 and subsection (4) sentence 2 above apply with the necessary
modifications to the right to reduce the price specified in section 634.

Section 635

Cure

(D)If the customer demands cure, then the contractor may, at his option, remedy the
defect or produce a new work.
(2)The contractor must bear the expenditure necessary for cure, including, without

limitation, transport, workmen'’s travel, work and materials costs.
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(3)The contractor may refuse cure, without prejudice to section 275 (2) and (3), if it is only
possible at disproportionate cost.
(4)If the contractor produces a new work, he may demand from the customer return of the
defective work in accordance with sections 346 to 348.

Section 636

Special provisions on revocation and damages

Except in the cases of sections 281 (2) and 323 (2), there is no need for a period to be
set even if the contractor refuses cure under section 635 (3) or if cure has failed or cannot
be reasonably expected of the customer.

Section 637

Self-help

(D)If there is a defect in the work, the customer may, after the expiry without result of a
reasonable period specified by him for cure, remedy the defect himself and demand
reimbursement of the necessary expenses, unless the contractor rightly refuses cure.
(2)Section 323 (2) applies with the necessary modifications. A period of time need not be
specified even if cure has failed or cannot reasonably be expected of the customer.
(3)The customer may demand from the contractor advance payment of the expenses
necessary to remedy the defect.

Section 638

Reduction of price

(DInstead of revocation of the contract, the customer may reduce the remuneration by
declaration to the contractor. The ground for exclusion under section 323 (5) sentence 2
does not apply.
(2)If the customer or the contractor consists of more than one person, reduction of price
may be declared only by or to all of them.
(3)In the case of reduction of price, the payment is to be reduced in the proportion which,
at the time when the contract was entered into, the value of the work in a state free of
defects would have had to the actual value. To the extent necessary, the price reduction
is to be established by appraisal.
(4)If the customer has paid more than the reduced remuneration, the contractor must
reimburse the surplus. Section 346 (1) and section 347 (1) apply with the necessary
modifications.

Section 639

Exclusion of liability

The contractor may not rely on an agreement by which the rights of the customer with
regard to a defect are excluded or restricted, insofar as the contractor fraudulently

concealed the defect or gave a guarantee for the quality of the work.
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Section 640

Acceptance
(1)The customer is obliged to accept the work produced in conformity with the contract,
except to the extent that, in view of the quality of the work, acceptance is excluded.
Acceptance may not be refused by reason of trivial defects. It is equivalent to acceptance
if the customer does not accept the work within a reasonable period of time specified for
him by the contractor, although he is under a duty to do so.
(2)If the customer accepts a defective work under subsection (1) sentence 1, even
though he knows of the defect, he only has the rights designated in section 634 nos. 1 to
3 if he reserves his rights with regard to the defect when he accepts the work.

Section 641

Due date of remuneration

(1)The remuneration must be paid upon acceptance of the work. If the work is to be
accepted in parts and the remuneration for the individual parts is specified, then the
remuneration is to be paid for each part when it is accepted.
(2)The remuneration of the contractor for a work whose production the customer has
promised to a third party is due at the latest
1. to the extent that the customer has received from the third party his remuneration or
parts of his remuneration for the production of the promised work,
2. to the extent that the work of the customer has been accepted by the third party or is
deemed to have been accepted, or
3. to the extent that the contractor has unsuccessfully set the customer a suitable
deadline for information on the circumstances referred to in Nos. 1 and 2.
If the customer has given the third party security on account of possible defects of the
work, sentence 1 applies only if the contractor gives the customer an appropriate
security.
(3)If the customer may demand remedy of a defect, he may, after becoming due, refuse
to pay a reasonable portion of the remuneration; twice the costs necessary to remedy the
defect are appropriate as a rule.
(4)If the remuneration is assessed in money, the customer must pay interest on it from
the acceptance of the work on, except to the extent that remuneration is deferred.

Section 642

Collaboration by the customer

(DIf, in the production of the work, an act by the customer is necessary, then the
contractor may demand reasonable compensation if the customer, by failing to perform
the act, is in default of acceptance.
(2)The amount of compensation is assessed on the one hand on the basis of the duration

of the default and the amount of the agreed remuneration, and on the other hand on the
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basis of what expenses the contractor saves or what the contractor can earn by
employing his working capacity elsewhere.

Section 643

Termination for failure to collaborate

In the case of section 642, the contractor is entitled to give the customer a reasonable
period of time for making up for the act to be performed by declaring that he will terminate
the contract if the act is not undertaken by the end of the period of time. The contract is
deemed to be cancelled if the act is not made up for by the end of the period of time.

Section 644

Allocation of risk

(1)The contractor bears the risk until acceptance of the work. If the customer is in default
of acceptance, then the risk passes to him. The contractor is not liable for any accidental
destruction or accidental deterioration of the materials supplied by the customer.
(2)If, at the demand of the customer, the contractor ships the work to a place other than
the place of performance, then the provisions of section 447 governing purchase apply
with the necessary modifications.

Section 645

Responsibility of the customer

(1D)If the work, before acceptance, is destroyed or deteriorates or becomes impracticable
as the result of a defect in the materials supplied by the customer or as the result of an
instruction given by the customer for the carrying out of the work, without a circumstance
for which the contractor is responsible contributing to this, then the contractor may
demand a part of the remuneration that corresponds to the work performed and
reimbursement of those expenses not included in the remuneration. The same applies if
the contract is cancelled under section 643.
(2)A more extensive liability of the customer for fault is unaffected.

Section 646

Completion in lieu of acceptance

If acceptance is excluded due to the quality of the work, then, in the cases of sections
634a (2) and 641, 644 and 645, completion of the work takes the place of acceptance.

Section 647

Security right of the contractor

For his claims under the contract, the contractor has a security right over the movable
things of the customer that he has produced or repaired if they have come into his

possession during the production or for the purpose of repair.
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Section 648
Mortgage of a building contractor
(1)The contractor for a building or an individual part of a building may demand, for
satisfaction of his claims under the contract, that a mortgage over the building plot of the
customer is granted. If the work is not yet completed, then he may demand that a
mortgage is granted for a portion of the remuneration corresponding to the work
performed and for expenses not included in the remuneration.
(2)The owner of a shipyard, for his claims in relation to the building or repair of a ship,
may demand to be granted a ship mortgage over the ship under construction or ship of
the customer; subsection (1) sentence 2 applies with the necessary modifications.
Section 647 does not apply.
Section 648a
Builder’s security
(1)A contractor for a building, outdoor facilities or a part thereof may demand a security
from the customer for the remuneration also agreed in additional commissions and not
yet paid, including associated incidental claims, which are to be estimated at ten per cent
of the remuneration claim to be secured. Sentence 1 also applies to the same degree to
claims replacing the remuneration. The claim of the contractor for a security is not ruled
out by the customer being able to demand fulfilment or having accepted the work. Claims
with which the customer is able to offset against the contractors right to remuneration are
disregarded when calculating the remuneration unless they are non-contentious or have
been ascertained with the force of law. The security is to be deemed sufficient even if the
provider of the security reserves the right to revoke his promise, in case of substantial
deterioration of the financial circumstances of the customer, with effect for claims to
remuneration for building work that the contractor has not yet performed when the
declaration of revocation is received.
(2)The security may also be provided by means of a guarantee or other promise of
payment by a banking institution or credit insurer authorised to conduct business
operations within the area of application of this Code. The banking institution or credit
insurer may only make payments to the contractor to the extent that the customer
recognises the claim of the contractor to remuneration or has been ordered by a
provisionally enforceable judgment to pay the remuneration and the requirements are met
under which execution of judgment may be commenced.
(3)The contractor must pay to the customer the customary costs of provision of security
up to a maximum amount of two per cent per year. This does not apply to the extent that
the security must be maintained because of objections of the customer to the

remuneration claim of the contractor and the objections turn out to be unfounded.
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(4)To the extent that the contractor has obtained a security for his claim to remuneration
under subsections (1) and (2), the claim to be granted a mortgage under section 648 (1)
is excluded.
(5)If the contractor has unsuccessfully set the customer a suitable deadline to provide the
security in accordance with subsection (1), the contractor may refuse to carry out the
work or may terminate the contract. If he terminates the contract, the contractor is also
entitled to claim the agreed remuneration; he must however allow set-off of the expenses
he saves as a result of cancelling the contract or acquires or wilfully fails to acquire from
other use of his labour. There is a presumption that the contractor is accordingly entitled
to five percent of the remuneration accounted for by the part of the work not yet provided.
(6)The provisions of subsections (1) to (5) are not applicable if the customer
1. is alegal person under public law or a special fund under public law with regard to the
property of which insolvency proceedings are not permissible, or
2. is a natural person and is having the construction work done to build or repair a one-
family house with or without a self-contained apartment attached.
Sentence 1 no. 2 does not apply if the construction project is looked after by a
construction agent authorised to dispose of the financial resources of the customer.
(7)Any agreement deviating from the provisions of subsections (1) to (5) above is
ineffective.
Section 649

Right of termination of the customer
The customer may terminate the contract at any time up to completion of the work. If the
customer terminates the contract, then the contractor is entitled to demand the agreed
remuneration; however, he must allow set-off of the expenses he saves as a result of
cancelling the contract or acquires or wilfully fails to acquire from other use of his labour.
There is a presumption that the contractor is accordingly entitled to five percent of the
remuneration accounted for by the part of the work not yet provided.

Section 650
Cost estimate

(1)If the contract is based on a cost estimate without the contractor guaranteeing the
accuracy of the estimate and if it turns out that the work cannot be carried out without
substantially exceeding the estimate, then the contractor is only entitled, if the customer
terminates the contract for this reason, to the claim specified in section 645 (1).
(2)If such exceeding of the estimate is to be expected, then the contractor must notify the

customer of this without undue delay.
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APPENDIX C

GENERAL CONDITIONS OF CONSTRUCTION
WORKS

YAPIM ISLERI GENEL SARTNAMESI, FOR CONTRACTS IN LIEU PUBLIC WORKS
CONTRACTS LAW, LAW NO: 4735, ASSOCIATED CLAUSES, AS OF 21.02.2012

BIRINCi BOLUM

Genel Hiikiimler
Tanimlar
Madde 4- Bu Genel Sartnamenin uygulanmasinda, 4734 sayili Kamu ihale Kanununun 4
Uncl maddesinde yer alan tanimlar aynen gecerlidir. Bunlara ilaveten:
is: S6zlesmeye baglanan her tirlii yapim isini,
Yap! denetim gorevlisi: idare tarafindan, islerin denetimi icin géreviendirilecek bir memur
veya bir heyeti ve/veya idare disindan bu igleri yapmak tUzere gorevlendirilen gercek veya
tlzel kisi veya kisileri,
Yuklenici vekili: Sézlesme konusu isle ilgili olarak yukleniciyi temsil eden, o is icin
yukleniciden noterce diizenlenmis bir vekaletname ile tam yetki almis ve idarece kabul
edilmis olan gercgek Kigiyi,
Uglincl taraf : idare, yapi denetim gérevlisi ve yiiklenici disindaki kisi ve kisileri,
isyeri: Yapim isinin meydana getirildigi yerler ile is siiresince gegici veya sirekli olarak

kullanilan bina, arazi, arsa, malzeme ocaklari vb. yerleri,

ifade eder.
iIKINCIi BOLUM
isyerleri
isyerinin yiikleniciye teslimi
Madde 6- Soézlesmenin imzalanmasindan sonra yuklenicinin sézlesmede yazili slre

icinde ise baglayabilmesi i¢in isyeri, eksen kaziklari, someler, réperler vb., zemin Gzerinde
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kontrol edilerek yapi denetim gorevlisi tarafindan yuikleniciye teslim edilir ve bu hususta

iki taraf arasinda ortak bir tutanak diizenlenir.

isyeri yiikleniciye kisimlar halinde de teslim edilebilir.

islerin yapilacag! yerlerin yiikleniciye tesliminde gecikme olmasi ve bunun isin bir
kisminin veya tamaminin zamaninda bitirilmesini geciktirmesi halinde, s6zlesmede tespit

edilen is suresi, isin bir kismi veya tamami igin gecikmeyi karsilayacak sekilde uzatilir.

UGUNCU BOLUM
Projeler
Birim fiyat s6zlesmelerde 6n velveya kesin projeler ile uygulama projelerinin
hazirlanmasi ve yiikleniciye teslimi
Madde 12- Birim fiyat esasli s6zlesmelerde, islerin 6n veya kesin projeleri, sartnameler

ve diger belgelerle birlikte, sézlesmenin imzalanmasi sirasinda yukleniciye verilir.

Yuklenicinin yapacagi uygulama projeleri, hesaplar vb. s6zlesme ve eklerinde belirtilen
sartlara, idare tarafindan kendisine verilen 6n/kesin projelere, talimatlara, esaslara, fen ve
sanat kurallarina uygun olarak is programini aksatmayacak sekilde hazirlanir ve
uygulamada gerekli gérulecek tim &lguleri ve ayrintilari kapsar.

Uygulama projelerinin  hazirlanmasi sirasinda, farkli tercihlerin mimkdn olmasi
hallerinde, ylklenici, sec¢im yapilabilimesini saglamak Uzere bu tercihleri gosteren

projeleri, hesaplari ve diger gerekli bilgi ve raporlari hazirlayip idareye verir.

Yuklenici tarafindan hazirlanan proje ve hesaplarin belirlenen tarihlerde idareye
verilmemesinden, verilen proje ve hesaplarin hata ve eksiklerinden dolayi, idarece
onaylanmadan geri verilmis olmalarindan kaynaklanan zaman kayiplari ve gecikmelerden
yuklenici sorumludur.

Projelerin uygulanmasi

Madde 13- Sézlesme konusu igler, idare tarafindan yikleniciye verilen veya yuklenici

tarafindan hazirlanip idarece onaylanan uygulama projelerine uygun olarak yapilir.

idarenin veya yapi denetim goérevlisinin yazili bir tebligi olmaksizin yiiklenici, projelerde
herhangi bir degisiklik yaptigi takdirde sorumluluk kendisine ait olup bu gibi degisiklikler
nedeniyle bir hak iddiasinda bulunamaz.

islerin devami sirasinda yiiklenici, proje uygulamasi konusunda kendisine yapilan
tebligatin s6zlesme hikimlerine aykiri oldugu veya tebligat konusunun fen ve sanat

kurallarina uygun olmadigi goériisiine varirsa, bu husustaki kargi gortslerini 15 inci madde
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hidkdmlerine gore idareye bildirmek zorundadir. Aksi halde ayni maddenin diger
hikdmlerine gore islem yapilr.
Projelerin tesliminde gecikme olmasi
Madde 14- Birim fiyat s6zlesmelerde, is icin gerekli olan projelerle diger teknik belgelerin
yukleniciye tesliminde gecikme olmasi veya uygulanmak Uzere yUkleniciye verilen proje
ve teknik belgelerde, yeni proje veya belge hazirlanmasini gerektirecek ve dolayisiyla
zamana ihtiyag gosterecek sekilde degisiklik yapilmasi hallerinde yiklenici higbir itiraz
One suUremeyecektir. Ancak bu gecikme, isin bir kisminin veya hepsinin zamaninda
bitirilmesini geciktirirse s6zlesmedeki is stresi, isin bir kismi veya tamami igin gecikmeyi
karsilayacak sekilde uzatilr.
DORDUNCU BOLUM

Yapi Denetim Hizmetleri
islerin denetimi
Madde 15- Sézlesmeye baglanan her tirli yapim isleri, idare tarafindan géreviendirilen
yap! denetim gorevlisinin denetimi altinda, yuklenici tarafindan yoénetilir ve gergeklestirilir.
Herhangi bir isin, yapi denetim gorevlisinin denetimi altinda yapilmis olmasi yuklenicinin,
Ustlenmis oldugu isi bitinlyle projelerine, s6zlesme ve sartnamelerine, fen ve sanat
kurallarina uygun olarak yapmak hususundaki ylikimlGlUklerini ve sorumlulugunu ortadan
kaldirmaz.
Yuklenici, Ustlenmis oldugu igleri, sorumlu bir meslek adami olarak fen ve sanat
kurallarina uygun olarak yapmayi kabul etmis oldugundan, kendisine verilen projeye
ve/veya teknik belgelere goére isi yapmakla, bu projenin ve/veya teknik belgelerin ig
yerinin gereklerine, fen ve sanat kurallarina uygun oldugunu, ayrica isin yapilacagi yere,
kullanilacak her tirli malzemenin nitelik bakimindan yeterliligini incelemis, kabul etmis ve
bu suretle isin teknik sorumlulugunu dstlenmis sayilir
Bununla birlikte yUklenici, kendisine verilen projelerin ve/veya sartnamelerin, teslim edilen
isyerinin veya malzemenin veyahut talimatin, s6zlesme ve eklerinde bulunan hikumlere
aykirn oldugunu veya fen ve sanat kurallarina uymadigi hususundaki karsi géruslerini
teslim edilis veya talimat alig tarihinden baslayarak on bes gin icinde (6zelligi
bakimindan incelenmesi uzun slrebilecek islerde, yuklenicinin istegi halinde bu stre
idarece artirilabilir) hem yapi denetim goérevlisine, hem de idareye yazi ile bildirmek
zorundadir. Bu surenin asilmasi halinde yuklenicinin itiraz hakki kalmaz.
Yuklenicinin iddia ve itirazlarina ragmen, idare isi kendi istedigi gibi yaptirdig1 takdirde

yuklenici, bu uygulamanin sonunda dogabilecek sorumluluktan kurtulur.

Yuklenici ile yap! denetim gorevlisi arasinda anlagsmazlik olursa, bu anlagsmazlik 52

nci madde hikimlerine gére idarece karara baglanir.
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Yapi denetim gorevlisinin yetkileri

Madde 16- Yiklenici bitin igleri yapi denetim gorevlisinin, sézlesme ve eklerindeki
hikidmlere aykiri olmamak sarti ile verecedi talimata gére yapmak zorundadir.

Yuklenici kullanacagi her tarli malzemeyi yapi denetim goérevlisine gosterip is icin elverisli

oldugunu kabul ettirmeden is basina getiremez.

Yuklenici tarafindan fen ve sanat kurallarina aykiri olarak kusurlu yapildiklari anlasilan is
kisimlarint yiktirip ylkleniciye yeniden yaptirmak hususunda yapi denetim gorevlisi
yetkilidir. Yuklenici, bu konuda kendisine yazili olarak verilen talimat Gzerine, belirlenen
sire iginde s6z konusu is kisimlarini ayrica bir bedel istemeksizin yikip yeniden yapmak
zorundadir. Bu hususta bir gecikme olursa sorumlulugu ytkleniciye aittir.

BESINCi BOLUM

isin Yiiriitiilmesi
isin sdzlesme bedelinin altinda tamamlanmasi
Madde 22- Birim fiyat esasli isin sbdzlesme bedelinin altinda bir bedelle
tamamlanacagdinin anlasiimasi halinde, yuklenici her hangi bir tazminat talebinde
bulunmaksizin isi s6zlesme ve sartnamesindeki hlkimler cergevesinde bitirmekle
yukUmladdr.
Sozlesme ve eklerine uymayan igler
Madde 24- Yiklenici projelerde kendiliginden hi¢ bir degisiklik yapamaz. Proje ve
sarthamelere uymayan, eksik ve kusurlu olduklari tespit edilen isleri ylklenici, yapi
denetim gorevlisinin talimati ile belirlenen sire iginde bedelsiz olarak degistirmek veya
yikip yeniden yapmak zorundadir. Bundan dolayl bir gecikme olursa sorumlulugu
yukleniciye aittir.
Bununla birlikte, ylklenici tarafindan proje ve sarthameden farkli olarak yapilimis olan
islerin, fen ve sanat kurallarina ve istenen &zelliklere uygun olduklari idarece tespit
edilirse, bu isler yeni durumlari ile de kabul edilebilir.
Ancak bu takdirde yiklenici, daha buyidk boyutta veya fazla miktarda malzeme
kullandigini ve daha fazla emek harcadigini 6éne surerek fazla bedel isteyemez. Bu gibi
hallerde hakedis raporlarina, proje ve sartnamelerde goésterilen veya yazih talimatla
bildirilen boyutlara gore hesaplanmis miktarlar yazilir. Bu sekilde yapilan islerin boyutlari,
emegin dederi ve malzemesi daha az ise bedeli ona gére édenir.
Hatali, kusurlu ve eksik igler
Madde 25- ... Sorumlulugu yukleniciye ait oldugu anlasilan hatali, kusurlu ve malzemesi
sarthameye uymayan iglerin bedelleri, gecici hakediglere girmis olsa bile, yUklenicinin

daha sonraki hakedislerinden veya kesin hakedisinden veyahut teminatindan kesilir.
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Yiiklenicinin bakim ve diizeltme sorumluluklari
Madde 26- Taahht konusu yapim isinin her turli sorumlulugu, kesin kabul islemlerinin

idarece onaylanacag! tarihe kadar tamamen yUkleniciye aittir.

idare, yiiklenicinin yaptidi islerde kesin kabul tarihine kadar gecen zaman icinde herhangi
bir aksakhk goérdigu takdirde, bu aksakliklari yukarida belirtildigi sekilde duzelttirip
onarmakla birlikte, isin niteligine gére aksakhgi tespit edilen yapim islerinin kesin kabul
islemlerini uygun bir tarihe erteleyebilir. Bu takdirde kabulu ertelenen kisim igin, idarenin
uygun goérecedi bir miktarda teminat alikonur.

Yapilan islerde yuklenicinin kusurundan kaynaklanan ve acilen ele alinmasi gereken
aksakliklar meydana geldiginde, yuklenicinin o anda igle ilgilenip konuyu ele almasi
imkani yoksa bu takdirde idare, yazili olarak haber vermek suretiyle ylklenici adina bu
aksakhg giderir.

Yapim iglerinde yUklenici ve alt yukleniciler, yapinin fen ve sanat kurallarina uygun
olarak yapilmamasi, hileli malzeme kullaniimasi ve benzeri nedenlerle ortaya ¢ikan zarar
ve ziyandan, yapinin tamami i¢in ise baslama tarihinden itibaren kesin kabul tarihine
kadar sorumlu olacagi gibi, kesin kabul onay tarihinden itibaren de on bes yil sireyle
muteselsilen sorumludur. Bu zarar ve ziyan genel hikimlere goére yiklenici ve alt
yuklenicilere ikmal ve tazmin ettirilir. Ayrica haklarinda 4735 sayili Kanunun 27 nci
maddesi hukumleri uygulanir.

Yiklenicinin kusuru digindaki hasar ve zararlar

Madde 27- Olaganustu haller ve dogal afetlerin isyerlerinde ve yapilan iglerde meydana
getirecedi hasar ve zararlar ile sigortalanabilir riskler (all risk) sigorta kapsaminda
bulundugundan yuklenici, bu hasar ve zararlar igin idareden hig¢ bir bedel isteyemez.
Ancak bu hasar ve zararlardan meydana gelecek gecikmeler icin yukleniciye gerekli ek
sure verilir.

Savasg, yurt icinde seferberlik, ayaklanma, i¢ savas ve bunlara benzer olaylar veya bir
nikleer yakittan kaynaklanan radyasyonlar ve bunlar i¢in alinan 6énlemler sonucunda
meydana gelecek riskler gibi sigortalanmasi mimkin olmayan riskler ile idarenin islerin
tamamlanmis kisimlarini teslim alarak kullanmasindan dolay! bu kisimlardan dogacak
riskler idareye aittir.

isin siiresi ve siirenin uzatilmasi

Madde 30- igin, s6zlesmesinde belirlenen zamanda tamamlanip gegici kabule hazir hale
getiriimemesi durumunda, gecikilen her takvim gind igin s6zlesmesinde &éngorilen
glnlik gecikme cezasi uygulanir.

Yuklenicinin, strenin uzatilmasini gerektiren hallerin meydana geldigi tarihi izleyen yirmi
glin icinde, idareye yazili olarak bildirimde bulunmasi ve yetkili merciler tarafindan

usuline goére duzenlenmis belgelerle micbir sebebin meydana geldigini tevsik etmesi
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zorunludur. YUklenici bildiriminde, is Uzerinde gecikmeye vyol actigini distndugu
sebeplerin ayrintilarini, isin slresinin ne kadar uzatiimasi gerektigini belirtecektir.
Uzatilacak slrenin tespiti o anda mimkun degdilse bunun da sebeplerini ayrica belirtecek,
durumun netlik kazanmasindan sonra istedigi sire uzatimini da ayri bir yazi ile derhal
bildirecektir. Ancak idarenin sebep oldugu slre uzatimini gerektiren gecikmelerde,
yuklenicinin yirmi guin i¢cinde yazil bildirimde bulunma sarti aranmaz.

Zamaninda yapilmayan yazil bildirimler dikkate alinmaz ve ylklenici miracaat siresini
gegcirdikten sonra siire uzatimi talebinde bulunamaz. Micbir sebeplerin devami sirasinda

yapilacak bildirim, yirmi giin 6ncesinden gecerli olmak tzere dikkate alinabilir.

SEKIizINCi BOLUM
Hakedis Raporlari
Gegici hakedis raporlari
Madde 40- Yiklenici tarafindan yapilan islerin bedelleri,

a) Birim fiyat esasina gore yaptirilan iglerde;

Dizenlenen hakedis raporunun isleme konulabilmesi igin, yiklenici veya isbasinda
bulunan vekili tarafindan imzalanmis olmasi gereklidir. Yiklenici veya vekili, bildirilen
glnde, hakedise esas dlculerin alinmasinda hazir bulunmazsa yapi denetim goérevlisi
Olcuimleri tek basina yaparak hakedis raporunu dizenler ve yuklenicinin bu husustaki
itirazlari kabul edilmez.

Hakedis raporu duzenlendikten sonra bir hafta iginde yiklenici raporu imzalamazsa yapi
denetim gorevlisi, hakedis raporunu idareye génderir ve rapor yiklenici tarafindan
imzalanincaya kadar idarede higbir islem yapilmaksizin bekletilir. Yuklenici hakedis
raporlarini zamaninda imzalamamigs olursa 6demede meydana gelecek gecikmeden

dolayi higbir sikayet ve istekte bulunamaz.

Yuklenicinin gegici hakedislere itirazi oldugu takdirde, karsi géruslerinin neler oldugunu
ve dayandidi gercekleri, idareye verecegi ve bir 6rnegini de hakedis raporuna ekleyecegi
dilekgesinde aciklamasi ve hakedis raporunun "idareye verilen ........ tarihli dilekgemde
yazil ihtirazi kayitla" cimlesini yazarak imzalamasi gereklidir. Eger yuklenicinin, hakedis
raporunun imzalanmasindan sonra tahakkuk islemi yapilincaya kadar, yetkililer tarafindan
hakedis raporunda yapilabilecek duzeltmelere bir itirazi olursa hakedisin kendisine
O6dendigi tarihten baslamak Uzere en ¢ok on gin iginde bu itirazini dilekge ile idareye
bildirmek zorundadir. Yiklenici itirazlarini bu sekilde bildirmedigi takdirde hakedisi oldugu

gibi kabul etmis sayilir.

b) Anahtar teslimi gotlri bedel esasina goére yaptirilan iglerde;
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Bu iglerin hakedis raporlari, sézlesmesinde ve eklerinde yazili esaslara gore diizenlenir.
Bu hakedis raporlarinin imzalanma, dizeltme ve ¢demeleri yukarida (a) bendinde yazih

hikidmlere goére yapilir.

DOKUZUNCU BOLUM
Kabul islemleri

Gegici kabul

Madde 42- Soézlesme konusu is tamamlandidinda, yiklenici idareye verecegi dilekce ile
(faksla da olabilir) gegici kabul isteginde bulunur. ...

Kabul komisyonunun olusturulmasi ve isyerine gonderilebilmesi, yapilan isin kusurlu ve
eksik kisimlarinin bedelleri toplaminin isin sézlesme bedelinin yizde besinden fazla
olmamasina baglidir. Bu orani gegmeyen kusur ve eksiklikler, ayni zamanda isin idareye
teslimine ve kullaniimasina engel olmayacak ve herhangi bir tehlikeye meydan

vermeyecek nitelikte olmalidir.

Kabul komisyonunun tespit ettigi eksiklikler, belirlenen sirede yuklenici tarafindan
gideriimezse bu slrenin bitiminden sonra eksikliklerin gideriimesine kadar gegecek her
gun igin, giderilecek eksikliklerin durumuna goére sézlesmesinde gunlik gecikme cezasi
olarak yazilan miktarin belli bir oraninda gunlik ceza uygulanir ve gegici kabul tarihi
kusur ve eksikliklerin giderilmesi tarihine ertelenir. Ancak bu gecikme otuz gini gectigi
takdirde idare, yuklenici hesabina eksiklerin giderilmesini kendisi yaptirabilir. Bu takdirde

de eksikler tamamlanincaya kadar ceza uygulamasi devam eder ve kabul tarihi ertelenir.

Gegici kabul tutanagi, idarece onaylandiktan sonra gegerli olur. Gegici kabuliin
yapiimasini miteakip yapinin isgal edilmesi, isin kesin kabuli mana ve hikmuni
tazammun etmez.

Ayni sbzlesme cercevesinde bulunan yapim iglerinin kisim kisim ve degisik zamanlarda
tamamlanacagl s6zlesmesinde 6ngoérilmusse, taahhudin tamamlanan ve mustakil
kullanima elverigli bu kisimlari igin idarenin istegi Uzerine isin butlinunin gegici kabulini

tazammun etmemek sartiyla kismi kabul yapilabilir.

Gegici kabul igin yapilan incelemede, teknik olarak kabuliinde sakinca gorilmeyen ve
gideriimesi de mimkuln olmayan veya fazla harcama ve zaman kaybini gerektiren, kusur
ve eksiklikler gorilecek olursa yuklenicinin hakedis veya teminatindan uygun gérilecek
bir bedel kesilmek sarti ile, is idare tarafindan bu hali ile kabul edilebilir. Bu gibi kusur ve
eksikliklerin niteliginin ve kesilecek bedelin kabul tutanaginda gdsterilmesi gereklidir.
Yuklenici bu isleme razi olmazsa, her tirli gideri kendisine ait olmak Uzere, kusur ve

eksiklikleri verilen slirede dlizeltmek ve gidermek zorundadir.
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Teminat siiresi
Madde 43- Gegici kabul ile kesin kabul arasinda gegecek siire teminat siresidir. Yapim

islerinde teminat slresi, sdézlesmesinde aksine bir hilkim yoksa on iki aydan az olamaz.

Teminat siiresindeki bakim ve giderler
Madde 44- Yiklenici islerin, teminat siresi icindeki bakimini yapmak ve timuna iyi bir

sekilde korumak ve ¢ikabilecek kusur ve aksakliklari gidermek zorundadir.

Ancak bitirilmis yapilarin idare tarafindan kullaniima ve igletiimesinden kaynaklanan veya
yuklenicinin  kusurlari digindaki hallerin gerektigi onarimlar bakim yUkimlaliginin
disindadir.

Kullanma ve igletme sonucu olmaksizin ortaya ¢ikan kusur ve aksakliklarin giderilmesi ve
teminat suresince iglerin bakim giderleri yikleniciye aittir.

Kesin kabul

Madde 45- Kesin kabul igin belirlenen tarihte, yiklenicinin yazili miracaati Uzerine, kesin
kabul komisyonu olugturularak gegici kabuldeki esas ve usullerle kesin kabul yapilir.
Gegici ve kesin kabuller arasinda, yuiklenici tarafindan yapilmasi gereken, sirekli bakim
niteligindeki iglerin s6zlesme uyarinca yapilip yapilmadidi kabul komisyonu tarafindan
incelenerek tespit olunur.

Devamli bakim hususunda yuklenicinin herhangi bir yukimlaliga yoksa kesin kabul
komisyonu, gegcici kabul sirasinda iyi durumda ve kabule elverigli oldugu tespit edilmis
olan iglerde teminat siresince kullanilma sonucunda meydana gelen normal asinma ve
eksilmeden dogan durumlar haricinde, isin fen ve sanat kurallarina uygun
yapiimamasindan kaynaklanabilecek herhangi bir bozuklugun veya gegcici kabulden sonra
ortaya ¢ikan bir kusurun olup olmadigini inceler.

Teminat suresi icinde yiklenicinin, batin yukdmlGliklerini yerine getirmis oldugu ve
kendisine yuklenebilecek kesin kabuli engelleyecek bir kusur ve eksiklik goérilmedigi
takdirde kesin kabul tutanagi dizenlenir.

Eger bu sure icinde, sorumlulugu yukleniciye atfedilmeyecek bir kusur veya eksiklik tespit
edilmisse bu da tutanakta ayrica belirtilir.

isin kesin kabuliine engel herhangi bir durum gériildiigii takdirde, kabulii engelleyen
kusur ve eksikler kabul komisyonu tarafindan bir tutanakla tespit edilir ve kesin kabul
islemi yapilmaksizin kusur ve eksiklerin giderilmesi icin bir sure belirlenerek durum
idareye bildirilir. idare bu kusur ve eksiklerin tutanakta belirlenen siire igerisinde
giderilmesi hususunu yikleniciye teblig eder. Kusur ve eksiklerin ylklenici tarafindan

giderildigi idarece tespit edildiginde kabul islemi sonuglandirilir.

155



Yuklenici teminat suresi veya yukaridaki fikrada s6z konusu edilen sire sonunda,
idarenin kabul edebilecedi gecikmeler disinda, sézlesme ve sartname hiikiimlerine goére
isi kesin kabule elverigli duruma getirmeyerek bir gecikmeye yol agmis ise, idare ya
yukleniciye 42 inci maddede belirtilen sekilde ceza uygulayarak eksik ve kusurlarin
giderilmesini bekler, ya da gecikme otuz gini gecerse ceza uygulamasina devam
etmekle birlikte kusur ve eksiklikleri ylklenici hesabina kendisi giderir.

idare, gerek kusur ve eksikliklerin yiiklenici hesabina giderilmesi bedellerini, gerekse
vukuunda belirtilen bekleme cezalarini yiklenicinin hakedisinden, hakedisi kalmamissa
teminatindan kesmeye yetkilidir.

Kesin kabul tutanadinin yetkili makam tarafindan onaylanmasi ile kesin kabul islemi
tamamlanmis olur.

Kesin teminatin iadesine ait sartlar

Madde 46- Taahhudln, s6zlesme ve ihale dokiimani hikimlerine uygun olarak yerine
getiriimesinden ve varsa ise ait eksik ve kusurlarin giderilerek gegici kabul tutanaginin
onaylanmasindan ve yuklenicinin s6zlesme konusu isten dolayl idareye herhangi bir
borcunun olmadigi tespit edildikten sonra, alinmis olan kesin teminat ve varsa ek kesin
teminatlarin yarisi; Sosyal Sigortalar Kurumundan ilisiksiz belgesi getiriimesi ve kesin

kabul tutanaginin onaylanmasindan sonra kalani, yukleniciye iade edilir.

ONUNCU BOLUM
Sozlesme lligkileri
So6zlesmenin feshi ve tasfiye durumlari
Madde 48- Sdzlesme yapildiktan sonra mucbir sebep halleri disinda yuklenicinin
mali acz iginde bulunmasi nedeniyle taahhldini yerine getiremeyecegini gerekgceleri
ile birlikte yazilh olarak bildirmesi halinde, ayrica protesto ¢cekmeye gerek kalmaksizin
kesin teminat ve varsa ek kesin teminatlar gelir kaydedilir ve s6zlesme feshedilerek
hesabi genel hilkkimlere gore tasfiye edilir.
Asagida belirtilen hallerde idare s6zlesmeyi fesheder:
a) Yuklenicinin taahhiduni ihale dokimani ve s6zlesme hiukumlerine uygun olarak
yerine getirmemesi veya isi suresinde bitirmemesi Gizerine, ihale dokiimaninda belirlenen
oranda gecikme cezasi uygulanmak Uzere, idarenin en az yirmi giin sureli ve nedenleri

aclkga belirtilen ihtarina ragmen ayni durumun devam etmesi,

Ancak, taahhidin en az % 80'inin tamamlanmis olmasi ve taahhidin
tamamlattirilmasinda kamu yarari bulunmasi kaydiyla;

ivediligi nedeniyle taahhidin kalan kisminin yeniden ihale edilmesi igin yeterli
slirenin bulunmamasi,

TaahhUdln baska bir ylkleniciye yaptirilmasinin mimkuin olmamasi,

156



Yuklenicinin yasak fiil veya davranisinin taahhtidini tamamlamasini engelleyecek
nitelikte olmamasi,
Hallerinde, idare so6zlesmeyi feshetmeksizin  yikleniciden taahhidini

tamamlamasini isteyebilir ve bu takdirde yUklenici taahhidinid tamamlamak zorundadir.

Ongériilemeyen durumlar nedeniyle isin, sdzlesme bedelinin (izerinde bir artis ile
tamamlanabileceginin tespit edilmesi halinde, hesabi genel hikimlere gbre tasfiye
edilerek kesin teminat ve varsa ek kesin teminatlar iade edilir. Ancak bu durumda, isin
tamaminin ihale dokimani ve sbézlesme hikimlerine uygun olarak yerine getiriimesi
zorunludur.

Yiklenici ile idarenin, Borglar Kanunu hikimleri gergevesinde karsilikli anlagsmasi halinde

soOzlesme tasfiye edilir.

Anlagmazliklarin ¢é6ziimii

Madde 52- isin ylritiilmesi veya kesin hesaplarin ¢ikariimasi asamasinda yapi denetim
gorevlisi ile yUklenici arasinda ¢ikabilecek anlagsmazliklar, 6ncelik sirasi sézlesmesinde
belirtilen, sdzlesme eklerindeki hikimler dikkate alinmak suretiyle asagida yazili oldugu
sekilde idare tarafindan ¢6ziime baglanacaktir. Ylklenici, anlasmazliga yol agcan konuda,
bu durumun ortaya c¢iktigi ginden baglamak (zere on bes gun icinde itiraz ve
sikayetlerinin sebeplerini agiklayan bir dilekce ile idareye bagvuracaktir.

idare, bu dilekgeyi aldigi tarihten baslamak lzere en ¢ok iki ay icinde inceleyip bu
husustaki kararini yiikleniciye bildirecektir. iki ay iginde kendisine bir cevap verilmedigi
veya verilen karara razi olmadigi takdirde, yuklenici anlagsmazliklarin ¢éziimune iliskin

s6zlesme hikumlerine goére hareket etmekte serbesttir.
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APPENDIX D

REGULATION (EC) NO 864/2007
(ROME 1)

REGULATION (EC) NO 864/2007 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL OF 11 JULY 2007 ON THE LAW APPLICABLE TO NON-CONTRACTUAL
OBLIGATIONS (ROME II)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular
Articles 61(c) and 67 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee,

Acting in accordance with the procedure laid down in Article 251 of the Treaty in the light
of the joint text approved by the Conciliation Committee on 25 June 2007,

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of
freedom, security and justice. For the progressive establishment of such an area, the
Community is to adopt measures relating to judicial cooperation in civil matters with a
cross-border impact to the extent necessary for the proper functioning of the internal
market.

(2) According to Article 65(b) of the Treaty, these measures are to include those
promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the
principle of mutual recognition of judgments and other decisions of judicial authorities as
the cornerstone of judicial cooperation in civil matters and invited the Council and the
Commission to adopt a programme of measures to implement the principle of mutual

recognition.
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(4) On 30 November 2000, the Council adopted a joint Commission and Council
programme of measures for implementation of the principle of mutual recognition of
decisions in civil and commercial matters. The programme identifies measures relating to
the harmonisation of conflict-of-law rules as those facilitating the mutual recognition of
judgments.

(5) The Hague Programme, adopted by the European Council on 5 November 2004,
called for work to be pursued actively on the rules of conflict of laws regarding non-
contractual obligations (Rome l1).

(6) The proper functioning of the internal market creates a need, in order to improve the
predictability of the outcome of litigation, certainty as to the law applicable and the free
movement of judgments, for the conflict-of-law rules in the Member States to designate
the same national law irrespective of the country of the court in which an action is
brought.

(7) The substantive scope and the provisions of this Regulation should be consistent with
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (Brussels 1)
and the instruments dealing with the law applicable to contractual obligations.

(8) This Regulation should apply irrespective of the nature of the court or tribunal seised.
(9) Claims arising out of acta iure imperii should include claims against officials who act
on behalf of the State and liability for acts of public authorities, including liability of
publicly appointed office-holders. Therefore, these matters should be excluded from the
scope of this Regulation.

(10) Family relationships should cover parentage, marriage, affinity and collateral
relatives. The reference in Article 1(2) to relationships having comparable effects to
marriage and other family relationships should be interpreted in accordance with the law
of the Member State in which the court is seised.

(11) The concept of a non-contractual obligation varies from one Member State to
another. Therefore for the purposes of this Regulation non-contractual obligation should
be understood as an autonomous concept. The conflict-of-law rules set out in this
Regulation should also cover noncontractual obligations arising out of strict liability.

(12) The law applicable should also govern the question of the capacity to incur liability in
tort/delict.

(13) Uniform rules applied irrespective of the law they designate may avert the risk of
distortions of competition between Community litigants.

(14) The requirement of legal certainty and the need to do justice in individual cases are
essential elements of an area of justice. This Regulation provides for the connecting
factors which are the most appropriate to achieve these objectives. Therefore, this

Regulation provides for a general rule but also for specific rules and, in certain provisions,
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for an ‘escape clause’ which allows a departure from these rules where it is clear from all
the circumstances of the case that the tort/delict is manifestly more closely connected
with another country. This set of rules thus creates a flexible framework of conflict-of-law
rules. Equally, it enables the court seised to treat individual cases in an appropriate
manner.

(15) The principle of the lex loci delicti commissi is the basic solution for non-contractual
obligations in virtually all the Member States, but the practical application of the principle
where the component factors of the case are spread over several countries varies. This
situation engenders uncertainty as to the law applicable.

(16) Uniform rules should enhance the foreseeability of court decisions and ensure a
reasonable balance between the interests of the person claimed to be liable and the
person who has sustained damage. A connection with the country where the direct
damage occurred (lex loci damni) strikes a fair balance between the interests of the
person claimed to be liable and the person sustaining the damage, and also reflects the
modern approach to civil liability and the development of systems of strict liability.

(17) The law applicable should be determined on the basis of where the damage occurs,
regardless of the country or countries in which the indirect consequences could occur.
Accordingly, in cases of personal injury or damage to property, the country in which the
damage occurs should be the country where the injury was sustained or the property was
damaged respectively.

(18) The general rule in this Regulation should be the lex loci damni provided for in Article
4(1). Article 4(2) should be seen as an exception to this general principle, creating a
special connection where the parties have their habitual residence in the same country.
Article 4(3) should be understood as an ‘escape clause’ from Article 4(1) and (2), where it
is clear from all the circumstances of the case that the tort/delict is manifestly more
closely connected with another country.

(19) Specific rules should be laid down for special torts/delicts where the general rule
does not allow a reasonable balance to be struck between the interests at stake.

(20) The conflict-of-law rule in matters of product liability should meet the objectives of
fairly spreading the risks inherent in a modern high-technology society, protecting
consumers’ health, stimulating innovation, securing undistorted competition and
facilitating trade. Creation of a cascade system of connecting factors, together with a
foreseeability clause, is a balanced solution in regard to these objectives. The first
element to be taken into account is the law of the country in which the person sustaining
the damage had his or her habitual residence when the damage occurred, if the product
was marketed in that country. The other elements of the cascade are triggered if the
product was not marketed in that country, without prejudice to Article 4(2) and to the

possibility of a manifestly closer connection to another country.
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(21) The special rule in Article 6 is not an exception to the general rule in Article 4(1) but
rather a clarification of it. In matters of unfair competition, the conflict-of-law rule should
protect competitors, consumers and the general public and ensure that the market
economy functions properly. The connection to the law of the country where competitive
relations or the collective interests of consumers are, or are likely to be, affected
generally satisfies these objectives.

(22) The non-contractual obligations arising out of restrictions of competition in Article
6(3) should cover infringements of both national and Community competition law. The law
applicable to such non-contractual obligations should be the law of the country where the
market is, or is likely to be, affected. In cases where the market is, or is likely to be,
affected in more than one country, the claimant should be able in certain circumstances
to choose to base his or her claim on the law of the court seised.

(23) For the purposes of this Regulation, the concept of restriction of competition should
cover prohibitions on agreements between undertakings, decisions by associations of
undertakings and concerted practices which have as their object or effect the prevention,
restriction or distortion of competition within a Member State or within the internal market,
as well as prohibitions on the abuse of a dominant position within a Member State or
within the internal market, where such agreements, decisions, concerted practices or
abuses are prohibited by Articles 81 and 82 of the Treaty or by the law of a Member
State.

(24) ‘Environmental damage’ should be understood as meaning adverse change in a
natural resource, such as water, land or air, impairment of a function performed by that
resource for the benefit of another natural resource or the public, or impairment of the
variability among living organisms.

(25) Regarding environmental damage, Article 174 of the Treaty, which provides that
there should be a high level of protection based on the precautionary principle and the
principle that preventive action should be taken, the principle of priority for corrective
action at source and the principle that the polluter pays, fully justifies the use of the
principle of discriminating in favour of the person sustaining the damage. The question of
when the person seeking compensation can make the choice of the law applicable should
be determined in accordance with the law of the Member State in which the court is
seised.

(26) Regarding infringements of intellectual property rights, the universally acknowledged
principle of the lex loci protectionis should be preserved. For the purposes of this
Regulation, the term ‘intellectual property rights’ should be interpreted as meaning, for
instance, copyright, related rights, the sui generis right for the protection of databases

and industrial property rights.
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(27) The exact concept of industrial action, such as strike action or lock-out, varies from
one Member State to another and is governed by each Member State’s internal rules.
Therefore, this Regulation assumes as a general principle that the law of the country
where the industrial action was taken should apply, with the aim of protecting the rights
and obligations of workers and employers.

(28) The special rule on industrial action in Article 9 is without prejudice to the conditions
relating to the exercise of such action in accordance with national law and without
prejudice to the legal status of trade unions or of the representative organisations of
workers as provided for in the law of the Member States.

(29) Provision should be made for special rules where damage is caused by an act other
than a tort/delict, such as unjust enrichment, negotiorum gestio and culpa in contrahendo.
(30) Culpa in contrahendo for the purposes of this Regulation is an autonomous concept
and should not necessarily be interpreted within the meaning of national law. It should
include the violation of the duty of disclosure and the breakdown of contractual
negotiations. Article 12 covers only non-contractual obligations presenting a direct link
with the dealings prior to the conclusion of a contract. This means that if, while a contract
is being negotiated, a person suffers personal injury, Article 4 or other relevant provisions
of this Regulation should apply.

(31) To respect the principle of party autonomy and to enhance legal certainty, the parties
should be allowed to make a choice as to the law applicable to a non-contractual
obligation. This choice should be expressed or demonstrated with reasonable certainty by
the circumstances of the case. Where establishing the existence of the agreement, the
court has to respect the intentions of the parties. Protection should be given to weaker
parties by imposing certain conditions on the choice.

(32) Considerations of public interest justify giving the courts of the Member States the
possibility, in exceptional circumstances, of applying exceptions based on public policy
and overriding mandatory provisions. In particular, the application of a provision of the
law designated by this Regulation which would have the effect of causing
noncompensatory exemplary or punitive damages of an excessive nature to be awarded
may, depending on the circumstances of the case and the legal order of the Member
State of the court seised, be regarded as being contrary to the public policy (ordre public)
of the forum.

(33) According to the current national rules on compensation awarded to victims of road
traffic accidents, when quantifying damages for personal injury in cases in which the
accident takes place in a State other than that of the habitual residence of the victim, the
court seised should take into account all the relevant actual circumstances of the specific
victim, including in particular the actual losses and costs of after-care and medical

attention.
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(34) In order to strike a reasonable balance between the parties, account must be taken,
in so far as appropriate, of the rules of safety and conduct in operation in the country in
which the harmful act was committed, even where the non-contractual obligation is
governed by the law of another country. The term ‘rules of safety and conduct’ should be
interpreted as referring to all regulations having any relation to safety and conduct,
including, for example, road safety rules in the case of an accident.

(35) A situation where conflict-of-law rules are dispersed among several instruments and
where there are differences between those rules should be avoided. This Regulation,
however, does not exclude the possibility of inclusion of conflict-of-law rules relating to
noncontractual obligations in provisions of Community law with regard to particular
matters. This Regulation should not prejudice the application of other instruments laying
down provisions designed to contribute to the proper functioning of the internal market in
so far as they cannot be applied in conjunction with the law designated by the rules of this
Regulation. The application of provisions of the applicable law designated by the rules of
this Regulation should not restrict the free movement of goods and services as regulated
by Community instruments, such as Directive 2000/31/EC of the European Parliament
and of the Council of 8 June 2000 on certain legal aspects of information society
services, in particular electronic commerce, in the Internal Market (Directive on electronic
commerce).

(36) Respect for international commitments entered into by the Member States means
that this Regulation should not affect international conventions to which one or more
Member States are parties at the time this Regulation is adopted. To make the rules more
accessible, the Commission should publish the list of the relevant conventions in the
Official Journal of the European Union on the basis of information supplied by the
Member States.

(87) The Commission will make a proposal to the European Parliament and the Council
concerning the procedures and conditions according to which Member States would be
entitled to negotiate and conclude on their own behalf agreements with third countries in
individual and exceptional cases, concerning sectoral matters, containing provisions on
the law applicable to non-contractual obligations.

(38) Since the objective of this Regulation cannot be sufficiently achieved by the Member
States, and can therefore, by reason of the scale and effects of this Regulation, be better
achieved at Community level, the Community may adopt measures, in accordance with
the principle of subsidiarity set out in Article 5 of the Treaty. In accordance with the
principle of proportionality set out in that Article, this Regulation does not go beyond what
is necessary to attain that objective.

(39) In accordance with Article 3 of the Protocol on the position of the United Kingdom

and Ireland annexed to the Treaty on European Union and to the Treaty establishing the
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European Community, the United Kingdom and Ireland are taking part in the adoption
and application of this Regulation.

(40) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark does not take part in the adoption of this Regulation, and is not
bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:

CHAPTER |

SCOPE

Article 1

Scope

1. This Regulation shall apply, in situations involving a conflict of laws, to non-contractual
obligations in civil and commercial matters. It shall not apply, in particular, to revenue,
customs or administrative matters or to the liability of the State for acts and omissions in
the exercise of State authority (acta iure imperii).

2. The following shall be excluded from the scope of this Regulation:

(a) non-contractual obligations arising out of family relationships and relationships
deemed by the law applicable to such relationships to have comparable effects including
maintenance obligations;

(b) non-contractual obligations arising out of matrimonial property regimes, property
regimes of relationships deemed by the law applicable to such relationships to have
comparable effects to marriage, and wills and succession;

(c) non-contractual obligations arising under bills of exchange, cheques and promissory
notes and other negotiable instruments to the extent that the obligations under such other
negotiable instruments arise out of their negotiable character;

(d) non-contractual obligations arising out of the law of companies and other bodies
corporate or unincorporated regarding matters such as the creation, by registration or
otherwise, legal capacity, internal organisation or winding-up of companies and other
bodies corporate or unincorporated, the personal liability of officers and members as such
for the obligations of the company or body and the personal liability of auditors to a
company or to its members in the statutory audits of accounting documents;

(e) non-contractual obligations arising out of the relations between the settlors, trustees
and beneficiaries of a trust created voluntarily;

(f) non-contractual obligations arising out of nuclear damage;

(g) non-contractual obligations arising out of violations of privacy and rights relating to

personality, including defamation.
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3. This Regulation shall not apply to evidence and procedure, without prejudice to Articles
21 and 22.

4. For the purposes of this Regulation, ‘Member State’ shall mean any Member State
other than Denmark.

Article 2

Non-contractual obligations

1. For the purposes of this Regulation, damage shall cover any consequence arising out
of tort/delict, unjust enrichment, negotiorum gestio or culpa in contrahendo.

2. This Regulation shall apply also to non-contractual obligations that are likely to arise.

3. Any reference in this Regulation to:

(a) an event giving rise to damage shall include events giving rise to damage that are
likely to occur; and

(b) damage shall include damage that is likely to occur.

Article 3

Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a
Member State.

CHAPTER I

TORTS/DELICTS

Article 4

General rule

1. Unless otherwise provided for in this Regulation, the law applicable to a non-
contractual obligation arising out of a tort/delict shall be the law of the country in which
the damage occurs irrespective of the country in which the event giving rise to the
damage occurred and irrespective of the country or countries in which the indirect
consequences of that event occur.

2. However, where the person claimed to be liable and the person sustaining damage
both have their habitual residence in the same country at the time when the damage
occurs, the law of that country shall apply.

3. Where it is clear from all the circumstances of the case that the tort/delict is manifestly
more closely connected with a country other than that indicated in paragraphs 1 or 2, the
law of that other country shall apply. A manifestly closer connection with another country
might be based in particular on a preexisting relationship between the parties, such as a
contract, that is closely connected with the tort/delict in question.

Article 5

Product liability

1. Without prejudice to Article 4(2), the law applicable to a non-contractual obligation

arising out of damage caused by a product shall be:
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(a) the law of the country in which the person sustaining the damage had his or her
habitual residence when the damage occurred, if the product was marketed in that
country; or, failing that,

(b) the law of the country in which the product was acquired, if the product was marketed
in that country; or, failing that,

(c) the law of the country in which the damage occurred, if the product was marketed in
that country.

However, the law applicable shall be the law of the country in which the person claimed
to be liable is habitually resident if he or she could not reasonably foresee the marketing
of the product, or a product of the same type, in the country the law of which is applicable
under (a), (b) or (c).

2. Where it is clear from all the circumstances of the case that the tort/delict is manifestly
more closely connected with a country other than that indicated in paragraph 1, the law of
that other country shall apply. A manifestly closer connection with another country might
be based in particular on a pre-existing relationship between the parties, such as a
contract, that is closely connected with the tort/delict in question.

Article 6

Unfair competition and acts restricting free competition

1. The law applicable to a non-contractual obligation arising out of an act of unfair
competition shall be the law of the country where competitive relations or the collective
interests of consumers are, or are likely to be, affected.

2. Where an act of unfair competition affects exclusively the interests of a specific
competitor, Article 4 shall apply.

3. (a) The law applicable to a non-contractual obligation arising out of a restriction of
competition shall be the law of the country where the market is, or is likely to be, affected.
(b) When the market is, or is likely to be, affected in more than one country, the person
seeking compensation for damage who sues in the court of the domicile of the defendant,
may instead choose to base his or her claim on the law of the court seised, provided that
the market in that Member State is amongst those directly and substantially affected by
the restriction of competition out of which the non-contractual obligation on which the
claim is based arises; where the claimant sues, in accordance with the applicable rules
on jurisdiction, more than one defendant in that court, he or she can only choose to base
his or her claim on the law of that court if the restriction of competition on which the claim
against each of these defendants relies directly and substantially affects also the market
in the Member State of that court.

4. The law applicable under this Article may not be derogated from by an agreement

pursuant to Article 14.
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Article 7

Environmental damage

The law applicable to a non-contractual obligation arising out of environmental damage or
damage sustained by persons or property as a result of such damage shall be the law
determined pursuant to Article 4(1), unless the person seeking compensation for damage
chooses to base his or her claim on the law of the country in which the event giving rise
to the damage occurred.

Article 8

Infringement of intellectual property rights

1. The law applicable to a non-contractual obligation arisingfrom an infringement of an
intellectual property right shall be the law of the country for which protection is claimed.

2. In the case of a non-contractual obligation arising from an infringement of a unitary
Community intellectual property right, the law applicable shall, for any question that is not
governed by the relevant Community instrument, be the law of the country in which the
act of infringement was committed.

3. The law applicable under this Article may not be derogated from by an agreement
pursuant to Article 14.

Article 9

Industrial action

Without prejudice to Article 4(2), the law applicable to a noncontractual obligation in
respect of the liability of a person in the capacity of a worker or an employer or the
organisations representing their professional interests for damages caused by an
industrial action, pending or carried out, shall be the law of the country where the action is
to be, or has been, taken.

CHAPTER Il

UNJUST ENRICHMENT, NEGOTIORUM GESTIO AND CULPA IN

CONTRAHENDO

Article 10

Unjust enrichment

1. If a non-contractual obligation arising out of unjust enrichment, including payment of
amounts wrongly received, concerns a relationship existing between the parties, such as
one arising out of a contract or a tort/delict, that is closely connected with that unjust
enrichment, it shall be governed by the law that governs that relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1 and the
parties have their habitual residence in the same country when the event giving rise to
unjust enrichment occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it

shall be the law of the country in which the unjust enrichment took place.
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4. Where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of unjust enrichment is manifestly more closely connected with a
country other than that indicated in paragraphs 1, 2 and 3, the law of that other country
shall apply.

Article 11

Negotiorum gestio

1. If a non-contractual obligation arising out of an act performed without due authority in
connection with the affairs of another person concerns a relationship existing between the
parties, such as one arising out of a contract or a tort/delict, that is closely connected with
that non-contractual obligation, it shall be governed by the law that governs that
relationship.

2. Where the law applicable cannot be determined on the basis of paragraph 1, and the
parties have their habitual residence in the same country when the event giving rise to
the damage occurs, the law of that country shall apply.

3. Where the law applicable cannot be determined on the basis of paragraphs 1 or 2, it
shall be the law of the country in which the act was performed.

4. Where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of an act performed without due authority in connection with the
affairs of another person is manifestly more closely connected with a country other than
that indicated in paragraphs 1, 2 and 3, the law of that other country shall apply.

Article 12

Culpain contrahendo

1. The law applicable to a non-contractual obligation arising out of dealings prior to the
conclusion of a contract, regardless of whether the contract was actually concluded or
not, shall be the law that applies to the contract or that would have been applicable to it
had it been entered into.

2. Where the law applicable cannot be determined on the basis of paragraph 1, it shall
be:

(a) the law of the country in which the damage occurs, irrespective of the country in which
the event giving rise to the damage occurred and irrespective of the country or countries
in which the indirect consequences of that event occurred; or

(b) where the parties have their habitual residence in the same country at the time when
the event giving rise to the damage occurs, the law of that country; or

(c) where it is clear from all the circumstances of the case that the non-contractual
obligation arising out of dealings prior to the conclusion of a contract is manifestly more
closely connected with a country other than that indicated in points (a) and (b), the law of

that other country.
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Article 13

Applicability of Article 8

For the purposes of this Chapter, Article 8 shall apply to noncontractual obligations
arising from an infringement of an intellectual property right.

CHAPTER IV

FREEDOM OF CHOICE

Article 14

Freedom of choice

1. The parties may agree to submit non-contractual obligations to the law of their choice:
(a) by an agreement entered into after the event giving rise to the damage occurred; or
(b) where all the parties are pursuing a commercial activity, also by an agreement freely
negotiated before the event giving rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable certainty by the
circumstances of the case and shall not prejudice the rights of third parties.

2. Where all the elements relevant to the situation at the time when the event giving rise
to the damage occurs are located in a country other than the country whose law has been
chosen, the choice of the parties shall not prejudice the application of provisions of the
law of that other country which cannot be derogated from by agreement.

3. Where all the elements relevant to the situation at the time when the event giving rise
to the damage occurs are located in one or more of the Member States, the parties’
choice of the law applicable other than that of a Member State shall not prejudice the
application of provisions of Community law, where appropriate as implemented in the
Member State of the forum, which cannot be derogated from by agreement.

CHAPTER V

COMMON RULES

Article 15

Scope of the law applicable

The law applicable to non-contractual obligations under this Regulation shall govern in
particular:

(a) the basis and extent of liability, including the determination of persons who may be
held liable for acts performed by them;

(b) the grounds for exemption from liability, any limitation of liability and any division of
liability;

(c) the existence, the nature and the assessment of damage or the remedy claimed;

(d) within the limits of powers conferred on the court by its procedural law, the measures
which a court may take to prevent or terminate injury or damage or to ensure the

provision of compensation;
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(e) the question whether a right to claim damages or a remedy may be transferred,
including by inheritance;

(f) persons entitled to compensation for damage sustained personally;

(9) liability for the acts of another person;

(h) the manner in which an obligation may be extinguished and rules of prescription and
limitation, including rules relating to the commencement, interruption and suspension of a
period of prescription or limitation.

Article 16

Overriding mandatory provisions

Nothing in this Regulation shall restrict the application of the provisions of the law of the
forum in a situation where they are mandatory irrespective of the law otherwise applicable
to the non-contractual obligation.

Article 17

Rules of safety and conduct

In assessing the conduct of the person claimed to be liable, account shall be taken, as a
matter of fact and in so far as is appropriate, of the rules of safety and conduct which
were in force at the place and time of the event giving rise to the liability.

Article 18

Direct action against the insurer of the person liable

The person having suffered damage may bring his or her claim directly against the
insurer of the person liable to provide compensation if the law applicable to the non-
contractual obligation or the law applicable to the insurance contract so provides.

Article 19

Subrogation

Where a person (the creditor) has a non-contractual claim upon another (the debtor), and
a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in
discharge of that duty, the law which governs the third person’s duty to satisfy the creditor
shall determine whether, and the extent to which, the third person is entitled to exercise
against the debtor the rights which the creditor had against the debtor under the law
governing their relationship.

Article 20

Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and
one of the debtors has already satisfied the claim in whole or in part, the question of that
debtor’s right to demand compensation from the other debtors shall be governed by the

law applicable to that debtor’'s non-contractual obligation towards the creditor.
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Article 21

Formal validity

A unilateral act intended to have legal effect and relating to a non-contractual obligation
shall be formally valid if it satisfies the formal requirements of the law governing the
noncontractual obligation in question or the law of the country in which the act is
performed.

Article 22

Burden of proof

1. The law governing a non-contractual obligation under this Regulation shall apply to the
extent that, in matters of noncontractual obligations, it contains rules which raise
presumptions of law or determine the burden of proof.

2. Acts intended to have legal effect may be proved by any mode of proof recognised by
the law of the forum or by any of the laws referred to in Article 21 under which that act is
formally valid, provided that such mode of proof can be administered by the forum.
CHAPTER VI

OTHER PROVISIONS

Article 23

Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other
bodies, corporate or unincorporated, shall be the place of central administration. Where
the event giving rise to the damage occurs, or the damage arises, in the course of
operation of a branch, agency or any other establishment, the place where the branch,
agency or any other establishment is located shall be treated as the place of habitual
residence.

2. For the purposes of this Regulation, the habitual residence of a natural person acting in
the course of his or her business activity shall be his or her principal place of business.
Article 24

Exclusion of renvoi

The application of the law of any country specified by this Regulation means the
application of the rules of law in force in that country other than its rules of private
international law.

Article 25

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules of law
in respect of non-contractual obligations, each territorial unit shall be considered as a

country for the purposes of identifying the law applicable under this Regulation.
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2. A Member State within which different territorial units have their own rules of law in
respect of non-contractual obligations shall not be required to apply this Regulation to
conflicts solely between the laws of such units.

Article 26

Public policy of the forum

The application of a provision of the law of any country specified by this Regulation may
be refused only if such application is manifestly incompatible with the public policy (ordre
public) of the forum.

Article 27

Relationship with other provisions of Community law

This Regulation shall not prejudice the application of provisions of Community law which,
in relation to particular matters, lay down conflict-of-law rules relating to non-contractual
obligations.

Article 28

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to which
one or more Member States are parties at the time when this Regulation is adopted and
which lay down conflict-of-law rules relating to non-contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over
conventions concluded exclusively between two or more of them in so far as such
conventions concern matters governed by this Regulation.

CHAPTER VII

FINAL PROVISIONS

Article 29

List of conventions

1. By 11 July 2008, Member States shall notify the Commission of the conventions
referred to in Article 28(1). After that date, Member States shall notify the Commission of
all denunciations of such conventions.

2. The Commission shall publish in the Official Journal of the European Union within six
months of receipt:

(i) a list of the conventions referred to in paragraph 1;

(i) the denunciations referred to in paragraph 1.

Article 30

Review clause

1. Not later than 20 August 2011, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a report on
the application of this Regulation. If necessary, the report shall be accompanied by

proposals to adapt this Regulation. The report shall include:
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(i) a study on the effects of the way in which foreign law is treated in the different
jurisdictions and on the extent to which courts in the Member States apply foreign law in
practice pursuant to this Regulation;

(i) a study on the effects of Article 28 of this Regulation with respect to the Hague
Convention of 4 May 1971 on the law applicable to traffic accidents.

2. Not later than 31 December 2008, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a study on
the situation in the field of the law applicable to non-contractual obligations arising out of
violations of privacy and rights relating to personality, taking into account rules relating to
freedom of the press and freedom of expression in the media, and conflict-of-law issues
related to Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data.

Article 31

Application in time

This Regulation shall apply to events giving rise to damage which occur after its entry into
force.

Article 32

Date of application

This Regulation shall apply from 11 January 2009, except for Article 29, which shall apply
from 11 July 2008. This Regulation shall be binding in its entirety and directly applicable
in the Member States in accordance with the Treaty establishing the European
Community.

Commission Statement on the review clause (Article 30)

The Commission, following the invitation by the European Parliament and the Council in
the frame of Article 30 of the ‘Rome II’ Regulation, will submit, not later than December
2008, a study on the situation in the field of the law applicable to non-contractual
obligations arising out of violations of privacy and rights relating to personality. The
Commission will take into consideration all aspects of the situation and take appropriate
measures if necessary.

Commission Statement on road accidents

The Commission, being aware of the different practices followed in the Member States as
regards the level of compensation awarded to victims of road traffic accidents, is
prepared to examine the specific problems resulting for EU residents involved in road
traffic accidents in a Member State other than the Member State of their habitual
residence. To that end the Commission will make available to the European Parliament

and to the Council, before the end of 2008, a study on all options, including insurance
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aspects, for improving the position of cross-border victims, which would pave the way for
a Green Paper.

Commission Statement on the treatment of foreign law

The Commission, being aware of the different practices followed in the Member States as
regards the treatment of foreign law, will publish at the latest four years after the entry
into force of the ‘Rome II' Regulation and in any event as soon as it is available a
horizontal study on the application of foreign law in civil and commercial matters by the
courts of the Member States, having regard to the aims of the Hague Programme. It is

also prepared to take appropriate measures if necessary.
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APPENDIX E

REGULATION (EC) NO 593/2008
(ROME 1)

REGULATION (EC) NO 593/2008 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL OF 17 JUNE 2008 ON THE LAW APPLICABLE TO CONTRACTUAL
OBLIGATIONS (ROME 1)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular
Article 61(c) and the second indent of Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee (1),

Acting in accordance with the procedure laid down in Article 251 of the Treaty (2),
Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of
freedom, security and justice. For the progressive establishment of such an area, the
Community is to adopt measures relating to judicial cooperation in civil matters with a
cross-border impact to the extent necessary for the proper functioning of the internal
market.

(2) According to Article 65, point (b) of the Treaty, these measures are to include those
promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the
principle of mutual recognition of judgments and other decisions of judicial authorities as
the cornerstone of judicial cooperation in civil matters and invited the Council and the
Commission to adopt a programme of measures to implement that principle.

(4) On 30 November 2000 the Council adopted a joint Commission and Council

programme of measures for implementation of the principle of mutual recognition of
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decisions in civil and commercial matters. The programme identifies measures relating to
the harmonisation of conflict-of-law rules as those facilitating the mutual recognition of
judgments.

(5) The Hague Programme, adopted by the European Council on 5 November 2004,
called for work to be pursued actively on the conflict-of-law rules regarding contractual
obligations (Rome I).

(6) The proper functioning of the internal market creates a need, in order to improve the
predictability of the outcome of litigation, certainty as to the law applicable and the free
movement of judgments, for the conflict-of-law rules in the Member States to designate
the same national law irrespective of the country of the court in which an action is
brought.

(7) The substantive scope and the provisions of this Regulation should be consistent with
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (Brussels 1)
and Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11
July 2007 on the law applicable to noncontractual obligations (Rome II).

(8) Family relationships should cover parentage, marriage, affinity and collateral relatives.
The reference in Article 1(2) to relationships having comparable effects to marriage and
other family relationships should be interpreted in accordance with the law of the Member
State in which the court is seised.

(9) Obligations under bills of exchange, cheques and promissory notes and other
negotiable instruments should also cover bills of lading to the extent that the obligations
under the bill of lading arise out of its negotiable character.

(10) Obligations arising out of dealings prior to the conclusion of the contract are covered
by Article 12 of Regulation (EC) No 864/2007. Such obligations should therefore be
excluded from the scope of this Regulation.

(11) The parties' freedom to choose the applicable law should be one of the cornerstones
of the system of conflict-of-law rules in matters of contractual obligations.

(12) An agreement between the parties to confer on one or more courts or tribunals of a
Member State exclusive jurisdiction to determine disputes under the contract should be
one of the factors to be taken into account in determining whether a choice of law has
been clearly demonstrated.

(13) This Regulation does not preclude parties from incorporating by reference into their
contract a non-State body of law or an international convention.

(14) Should the Community adopt, in an appropriate legal instrument, rules of substantive
contract law, including standard terms and conditions, such instrument may provide that

the parties may choose to apply those rules.
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(15) Where a choice of law is made and all other elements relevant to the situation are
located in a country other than the country whose law has been chosen, the choice of law
should not prejudice the application of provisions of the law of that country which cannot
be derogated from by agreement. This rule should apply whether or not the choice of law
was accompanied by a choice of court or tribunal. Whereas no substantial change is
intended as compared with Article 3(3) of the 1980 Convention on the Law Applicable to
Contractual Obligations (the Rome Convention), the wording of this Regulation is aligned
as far as possible with Article 14 of Regulation (EC) No 864/2007.

(16) To contribute to the general objective of this Regulation, legal certainty in the
European judicial area, the conflict-of-law rules should be highly foreseeable. The courts
should, however, retain a degree of discretion to determine the law that is most closely
connected to the situation.

(17) As far as the applicable law in the absence of choice is concerned, the concept of
‘provision of services’ and ‘sale of goods’ should be interpreted in the same way as when
applying Article 5 of Regulation (EC) No 44/2001 in so far as sale of goods and provision
of services are covered by that Regulation. Although franchise and distribution contracts
are contracts for services, they are the subject of specific rules.

(18) As far as the applicable law in the absence of choice is concerned, multilateral
systems should be those in which trading is conducted, such as regulated markets and
multilateral trading facilities as referred to in Article 4 of Directive 2004/39/EC of the
European Parliament and of the Council of 21 April 2004 on markets in financial
instruments, regardless of whether or not they rely on a central counterparty.

(19) Where there has been no choice of law, the applicable law should be determined in
accordance with the rule specified for the particular type of contract. Where the contract
cannot be categorised as being one of the specified types or where its elements fall
within more than one of the specified types, it should be governed by the law of the
country where the party required to effect the characteristic performance of the contract
has his habitual residence. In the case of a contract consisting of a bundle of rights and
obligations capable of being categorised as falling within more than one of the specified
types of contract, the characteristic performance of the contract should be determined
having regard to its centre of gravity.

(20) Where the contract is manifestly more closely connected with a country other than
that indicated in Article 4(1) or (2), an escape clause should provide that the law of that
other country is to apply. In order to determine that country, account should be taken,
inter alia, of whether the contract in question has a very close relationship with another
contract or contracts.

(21) In the absence of choice, where the applicable law cannot be determined either on

the basis of the fact that the contract can be categorised as one of the specified types or
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as being the law of the country of habitual residence of the party required to effect the
characteristic performance ofthe contract, the contract should be governed by the law of
the country with which it is most closely connected. In order to determine that country,
account should be taken, inter alia, of whether the contract in question has a very close
relationship with another contract or contracts.

(22) As regards the interpretation of contracts for the carriage of goods, no change in
substance is intended with respect to Article 4(4), third sentence, of the Rome
Convention.

Consequently, single-voyage charter parties and other contracts the main purpose of
which is the carriage of goods should be treated as contracts for the carriage of goods.
For the purposes of this Regulation, the term ‘consignor’ should refer to any person who
enters into a contract of carriage with the carrier and the term ‘the carrier’ should refer to
the party to the contract who undertakes to carry the goods, whether or not he performs
the carriage himself.

(23) As regards contracts concluded with parties regarded as being weaker, those parties
should be protected by conflictof-law rules that are more favourable to their interests than
the general rules.

(24) With more specific reference to consumer contracts, the conflict-of-law rule should
make it possible to cut the cost of settling disputes concerning what are commonly
relatively small claims and to take account of the development of distance-selling
techniques. Consistency with Regulation (EC) No 44/2001 requires both that there be a
reference to the concept of directed activity as a condition for applying the consumer
protection rule and that the concept be interpreted harmoniously in Regulation (EC) No
44/2001 and this Regulation, bearing in mind that a joint declaration by the Council and
the Commission on Article 15 of Regulation (EC) No 44/2001 states that ‘for Article
15(1)(c) to be applicable it is not sufficient for an undertaking to target its activities at the
Member State of the consumer's residence, or at a number of Member States including
that Member State; a contract must also be concluded within the framework of its
activities’. The declaration also states that ‘the mere fact that an Internet site is accessible
is not sufficient for Article 15 to be applicable, although a factor will be that this Internet
site solicits the conclusion of distance contracts and that a contract has actually been
concluded at a distance, by whatever means. In this respect, the language or currency
which a website uses does not constitute a relevant factor.’.

(25) Consumers should be protected by such rules of the country of their habitual
residence that cannot be derogated from by agreement, provided that the consumer
contract has been concluded as a result of the professional pursuing his commercial or
professional activities in that particular country. The same protection should be

guaranteed if the professional, while not pursuing his commercial or professional
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activities in the country where the consumer has his habitual residence, directs his
activities by any means to that country or to several countries, including that country, and
the contract is concluded as a result of such activities.

(26) For the purposes of this Regulation, financial services such as investment services
and activities and ancillary services provided by a professional to a consumer, as referred
to in sections A and B of Annex | to Directive 2004/39/EC, and contracts for the sale of
units in collective investment undertakings, whether or not covered by Council Directive
85/611/EEC of 20 December 1985 on the coordination of laws, regulations and
administrative provisions relating to undertakings for collective investment in transferable
securities (UCITS), should be subject to Article 6 of this Regulation. Consequently, when
a reference is made to terms and conditions governing the issuance or offer to the public
of transferable securities or to the subscription and redemption of units in collective
investment undertakings, that reference should include all aspects binding the issuer or
the offeror to the consumer, but should not include those aspects involving the provision
of financial services.

(27) Vvarious exceptions should be made to the general conflictof-law rule for consumer
contracts. Under one such exception the general rule should not apply to contracts
relating to rights in rem in immovable property or tenancies of such property unless the
contract relates to the right to use immovable property on a timeshare basis within the
meaning of Directive 94/47/EC of the European Parliament and of the Council of 26
October 1994 on the protection of purchasers in respect of certain aspects of contracts
relating to the purchase of the right to use immovable properties on a timeshare basis.
(28) It is important to ensure that rights and obligations which constitute a financial
instrument are not covered by the general rule applicable to consumer contracts, as that
could lead to different laws being applicable to each of the instruments issued, therefore
changing their nature and preventing their fungible trading and offering. Likewise,
whenever such instruments are issued or offered, the contractual relationship established
between the issuer or the offeror and the consumer should not necessarily be subject to
the mandatory application of the law of the country of habitual residence of the consumer,
as there is a need to ensure uniformity in the terms and conditions of an issuance or an
offer. The same rationale should apply with regard to the multilateral systems covered by
Article 4(1)(h), in respect of which it should be ensured that the law of the country of
habitual residence of the consumer will not interfere with the rules applicable to contracts
concluded within those systems or with the operator of such systems.

(29) For the purposes of this Regulation, references to rights and obligations constituting
the terms and conditions governing the issuance, offers to the public or public take-over
bids of transferable securities and references to the subscription and redemption of units

in collective investment undertakings should include the terms governing, inter alia, the
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allocation of securities or units, rights in the event of over-subscription, withdrawal rights
and similar matters in the context of the offer as well as those matters referred to in
Articles 10, 11, 12 and 13, thus ensuring that all relevant contractual aspects of an offer
binding the issuer or the offeror to the consumer are governed by a single law.

(30) For the purposes of this Regulation, financial instruments and transferable securities
are those instruments referred to in Article 4 of Directive 2004/39/EC.

(31) Nothing in this Regulation should prejudice the operation of a formal arrangement
designated as a system under Article 2(a) of Directive 98/26/EC of the European
Parliament and of the Council of 19 May 1998 on settlement finality in payment and
securities settlement systems.

(832) Owing to the particular nature of contracts of carriage and insurance contracts,
specific provisions should ensure an adequate level of protection of passengers and
policy holders. Therefore, Article 6 should not apply in the context of those particular
contracts.

(33) Where an insurance contract not covering a large risk covers more than one risk, at
least one of which is situated in a Member State and at least one of which is situated in a
third country, the special rules on insurance contracts in this Regulation should apply only
to the risk or risks situated in the relevant Member State or Member States.

(34) The rule on individual employment contracts should not prejudice the application of
the overriding mandatory provisions of the country to which a worker is posted in
accordance with Directive 96/71/EC of the European Parliament and of the Council of 16
December 1996 concerning the posting of workers in the framework of the provision of
services.

(35) Employees should not be deprived of the protection afforded to them by provisions
which cannot be derogated from by agreement or which can only be derogated from to
their benefit.

(386) As regards individual employment contracts, work carried out in another country
should be regarded as temporary if the employee is expected to resume working in the
country of origin after carrying out his tasks abroad. The conclusion of a new contract of
employment with the original employer or an employer belonging to the same group of
companies as the original employer should not preclude the employee from being
regarded as carrying out his work in another country temporarily.

(37) Considerations of public interest justify giving the courts of the Member States the
possibility, in exceptional circumstances, of applying exceptions based on public policy
and overriding mandatory provisions. The concept of ‘overriding mandatory provisions’
should be distinguished from the expression ‘provisions which cannot be derogated from

by agreement’ and should be construed more restrictively.
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(38) In the context of voluntary assignment, the term ‘relationship’ should make it clear
that Article 14(1) also applies to the property aspects of an assignment, as between
assignor and assignee, in legal orders where such aspects are treated separately from
the aspects under the law of obligations. However, the term ‘relationship’ should not be
understood as relating to any relationship that may exist between assignor and assignee.
In particular, it should not cover preliminary questions as regards a voluntary assignment
or a contractual subrogation. The term should be strictly limited to the aspects which are
directly relevant to the voluntary assignment or contractual subrogation in question.

(39) For the sake of legal certainty there should be a clear definition of habitual
residence, in particular for companies and other bodies, corporate or unincorporated.
Unlike Article 60(1) of Regulation (EC) No 44/2001, which establishes three criteria, the
conflict-of-law rule should proceed on the basis of a single criterion; otherwise, the parties
would be unable to foresee the law applicable to their situation.

(40) A situation where conflict-of-law rules are dispersed among several instruments and
where there are differences between those rules should be avoided. This Regulation,
however, should not exclude the possibility of inclusion of conflict-of-law rules relating to
contractual obligations in provisions of Community law with regard to particular
matters.This Regulation should not prejudice the application of

other instruments laying down provisions designed to contribute to the proper functioning
of the internal market in so far as they cannot be applied in conjunction with the law
designated by the rules of this Regulation. The application of provisions of the applicable
law designated by the rules of this Regulation should not restrict the free movement of
goods and services as regulated by Community instruments, such as Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic commerce, in the
Internal Market (Directive on electronic commerce).

(41) Respect for international commitments entered into by the Member States means
that this Regulation should not affect international conventions to which one or more
Member States are parties at the time when this Regulation is adopted. To make the
rules more accessible, the Commission should publish the list of the relevant conventions
in the Official Journal of the European Union on the basis of information supplied by the
Member States.

(42) The Commission will make a proposal to the European Parliament and to the
Council concerning the procedures and conditions according to which Member States
would be entitled to negotiate and conclude, on their own behalf, agreements with third
countries in individual and exceptional cases, concerning sectoral matters and containing

provisions on the law applicable to contractual obligations.
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(43) Since the objective of this Regulation cannot be sufficiently achieved by the Member
States and can therefore, by reason of the scale and effects of this Regulation, be better
achieved at Community level, the Community may adopt measures, in accordance with
the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Regulation does not go beyond
what is necessary to attain its objective.

(44) In accordance with Article 3 of the Protocol on the position of the United Kingdom
and Ireland, annexed to the Treaty on European Union and to the Treaty establishing the
European Community, Ireland has notified its wish to take part in the adoption and
application of the present Regulation.

(45) In accordance with Articles 1 and 2 of the Protocol on the position of the United
Kingdom and Ireland, annexed to the Treaty on European Union and to the Treaty
establishing the European Community, and without prejudice to Article 4 of the said
Protocol, the United Kingdom is not taking part in the adoption of this Regulation and is
not bound by it or subject to its application.

(46) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark is not taking part in the adoption of this Regulation and is not
bound by it or subject to its application,

HAVE ADOPTED THIS REGULATION:

CHAPTER |

SCOPE

Article 1

Material scope

1. This Regulation shall apply, in situations involving a conflict of laws, to contractual
obligations in civil and commercial matters.

It shall not apply, in particular, to revenue, customs or administrative matters.

2. The following shall be excluded from the scope of this Regulation:

(a) questions involving the status or legal capacity of natural persons, without prejudice to
Article 13;

(b) obligations arising out of family relationships and relationships deemed by the law
applicable to such relationships to have comparable effects, including maintenance
obligations;

(c) obligations arising out of matrimonial property regimes, property regimes of
relationships deemed by the law applicable to such relationships to have comparable

effects to marriage, and wills and succession;
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(d) obligations arising under bills of exchange, cheques and promissory notes and other
negotiable instruments to the extent that the obligations under such other negotiable
instruments arise out of their negotiable character;

(e) arbitration agreements and agreements on the choice of court;

(f) questions governed by the law of companies and other bodies, corporate or
unincorporated, such as the creation, by registration or otherwise, legal capacity, internal
organisation or winding-up of companies and other bodies, corporate or unincorporated,
and the personal liability of officers and members as such for the obligations of the
company or body;

(g) the guestion whether an agent is able to bind a principal, or an organ to bind a
company or other body corporate or unincorporated, in relation to a third party;

(h) the constitution of trusts and the relationship between settlors, trustees and
beneficiaries;

(i) obligations arising out of dealings prior to the conclusion of a contract;

() insurance contracts arising out of operations carried out by organisations other than
undertakings referred to in Article 2 of Directive 2002/83/EC of the European Parliament
and of the Council of 5 November 2002 concerning life assurance the object of which is
to provide benefits for employed or self-employed persons belonging to an undertaking or
group of undertakings, or to a trade or group of trades, in the event of death or survival or
of discontinuance or curtailment of activity, or of sickness related to work or accidents at
work.

3. This Regulation shall not apply to evidence and procedure, without prejudice to Article
18.

4. In this Regulation, the term ‘Member State’ shall mean Member States to which this
Regulation applies. However, in Article 3(4) and Article 7 the term shall mean all the
Member States.

Article 2

Universal application

Any law specified by this Regulation shall be applied whether or not it is the law of a
Member State.

CHAPTER I

UNIFORM RULES

Article 3

Freedom of choice

1. A contract shall be governed by the law chosen by the parties. The choice shall be
made expressly or clearly demonstrated by the terms of the contract or the circumstances
of the case. By their choice the parties can select the law applicable to the whole or to

part only of the contract.
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2. The parties may at any time agree to subject the contract to a law other than that which
previously governed it, whether as a result of an earlier choice made under this Article or
of other provisions of this Regulation. Any change in the law to be applied that is made
after the conclusion of the contract shall not prejudice its formal validity under Article 11
or adversely affect the rights of third parties.

3. Where all other elements relevant to the situation at the time of the choice are located
in a country other than the country whose law has been chosen, the choice of the parties
shall not prejudice the application of provisions of the law of that other country which
cannot be derogated from by agreement.

4. Where all other elements relevant to the situation at the time of the choice are located
in one or more Member States, the parties' choice of applicable law other than that of a
Member State shall not prejudice the application of provisions of Community law, where
appropriate as implemented in the Member State of the forum, which cannot be
derogated from by agreement.

5. The existence and validity of the consent of the parties as to the choice of the
applicable law shall be determined in accordance with the provisions of Articles 10, 11
and 13.

Article 4

Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law governing the
contract shall be determined as follows:

(a) a contract for the sale of goods shall be governed by the law of the country where the
seller has his habitual residence;

(b) a contract for the provision of services shall be governed by the law of the country
where the service provider has his habitual residence;

(c) a contract relating to a right in rem in immovable property or to a tenancy of
immovable property shall be governed by the law of the country where the property is
situated;

(d) notwithstanding point (c), a tenancy of immovable property concluded for temporary
private use for a period of no more than six consecutive months shall be governed by the
law of the country where the landlord has his habitual residence, provided that the tenant
is a natural person and has his habitual residence in the same country;

(e) a franchise contract shall be governed by the law of the country where the franchisee
has his habitual residence;

(f) a distribution contract shall be governed by the law of the country where the distributor

has his habitual residence;
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(g) a contract for the sale of goods by auction shall be governed by the law of the country
where the auction takes place, if such a place can be determined;

(h) a contract concluded within a multilateral system which brings together or facilitates
the bringing together of multiple third-party buying and selling interests in financial
instruments, as defined by Article 4(1), point (17) of Directive 2004/39/EC, in accordance
with non-discretionary rules and governed by a single law, shall be governed by that law.
2. Where the contract is not covered by paragraph 1 or where the elements of the
contract would be covered by more than one of points (a) to (h) of paragraph 1, the
contract shall be governed by the law of the country where the party required to effect the
characteristic performance of the contract has his habitual residence.

3. Where it is clear from all the circumstances of the case that the contract is manifestly
more closely connected with a country other than that indicated in paragraphs 1 or 2, the
law of that other country shall apply.

4. Where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the
contract shall be governed by the law of the country with which it is most closely
connected.

Article 5

Contracts of carriage

1. To the extent that the law applicable to a contract for the carriage of goods has not
been chosen in accordance with Article 3, the law applicable shall be the law of the
country of habitual residence of the carrier, provided that the place of receipt or the place
of delivery or the habitual residence of the consignor is also situated in that country. If
those requirements are not met, the law of the country where the place of delivery as
agreed by the parties is situated shall apply.

2. To the extent that the law applicable to a contract for the carriage of passengers has
not been chosen by the parties in accordance with the second subparagraph, the law
applicable shall be the law of the country where the passenger has his habitual
residence, provided that either the place of departure or the place of destination is
situated in that country. If these requirements are not met, the law of the country where
the carrier has his habitual residence shall apply.

The parties may choose as the law applicable to a contract for the carriage of passengers
in accordance with Article 3 only the law of the country where:

(a) the passenger has his habitual residence; or

(b) the carrier has his habitual residence; or

(c) the carrier has his place of central administration; or

(d) the place of departure is situated; or

(e) the place of destination is situated.
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3. Where it is clear from all the circumstances of the case that the contract, in the
absence of a choice of law, is manifestly more closely connected with a country other
than that indicated in paragraphs 1 or 2, the law of that other country shall apply.

Article 6

Consumer contracts

1. Without prejudice to Articles 5 and 7, a contract concluded by a natural person for a
purpose which can be regarded as being outside his trade or profession (the consumer)
with another person acting in the exercise of his trade or profession (the professional)
shall be governed by the law of the country where the consumer has his habitual
residence, provided that the professional:

(a) pursues his commercial or professional activities in the country where the consumer
has his habitual residence, or

(b) by any means, directs such activities to that country or to several countries including
that country, and the contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to a contract
which fulfils the requirements of paragraph 1, in accordance with Article 3. Such a choice
may not, however, have the result of depriving the consumer of the protection afforded to
him by provisions that cannot be derogated from by agreement by virtue of the law which,
in the absence of choice, would have been applicable on the basis of paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the law
applicable to a contract between a consumer and a professional shall be determined
pursuant to Articles 3 and 4.

4. Paragraphs 1 and 2 shall not apply to:

(a) a contract for the supply of services where the services are to be supplied to the
consumer exclusively in a country other than that in which he has his habitual residence;
(b) a contract of carriage other than a contract relating to package travel within the
meaning of Council Directive 90/314/EEC of 13 June 1990 on package travel, package
holidays and package tours;

(c) a contract relating to a right in rem in immovable property or a tenancy of immovable
property other than a contract relating to the right to use immovable properties on a
timeshare basis within the meaning of Directive 94/47/EC,;

(d) rights and obligations which constitute a financial instrument and rights and
obligations constituting the terms and conditions governing the issuance or offer to the
public and public take-over bids of transferable securities, and the subscription and
redemption of units in collective investment undertakings in so far as these activities do
not constitute provision of a financial service;

(e) a contract concluded within the type of system falling within the scope of Article

4(1)(h).
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Article 7

Insurance contracts

1. This Article shall apply to contracts referred to in paragraph 2, whether or not the risk
covered is situated in a Member State, and to all other insurance contracts covering risks
situated inside the territory of the Member States. It shall not apply to reinsurance
contracts.

2. An insurance contract covering a large risk as defined in Article 5(d) of the First
Council Directive 73/239/EEC of 24 July 1973 on the coordination of laws, regulations
and administrative provisions relating to the taking-up and pursuit of the business of
direct insurance other than life assurance shall be governed by the law chosen by the
parties in accordance with Article 3 of this Regulation.

To the extent that the applicable law has not been chosen by the parties, the insurance
contract shall be governed by the law of the country where the insurer has his habitual
residence. Where it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with another country, the law of that other country
shall apply.

3. In the case of an insurance contract other than a contract falling within paragraph 2,
only the following laws may be chosen by the parties in accordance with Article 3:

(a) the law of any Member State where the risk is situated at the time of conclusion of the
contract;

(b) the law of the country where the policy holder has his habitual residence;

(c) in the case of life assurance, the law of the Member State of which the policy holder is
a national;

(d) for insurance contracts covering risks limited to events occurring in one Member State
other than the Member State where the risk is situated, the law of that Member State;

(e) where the policy holder of a contract falling under this paragraph pursues a
commercial or industrial activity or a liberal profession and the insurance contract covers
two or more risks which relate to those activities and are situated in different Member
States, the law of any of the Member States concerned or the law of the country of
habitual residence of the policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member States referred to grant
greater freedom of choice of the law applicable to the insurance contract, the parties may
take advantage of that freedom. To the extent that the law applicable has not been
chosen by the parties in accordance with this paragraph, such a contract shall be
governed by the law of the Member State in which the risk is situated at the time of
conclusion of the contract.

4. The following additional rules shall apply to insurance contracts covering risks for

which a Member State imposes an obligation to take out insurance:
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(a) the insurance contract shall not satisfy the obligation to take out insurance unless it
complies with the specific provisions relating to that insurance laid down by the Member
State that imposes the obligation. Where the law of the Member State in which the risk is
situated and the law of the Member State imposing the obligation to take out insurance
contradict each other, the latter shall prevail;

(b) by way of derogation from paragraphs 2 and 3, a Member State may lay down that the
insurance contract shall be governed by the law of the Member State that imposes the
obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and paragraph 4, where the
contract covers risks situated in more than one Member State, the contract shall be
considered as constituting several contracts each relating to only one Member State.

6. For the purposes of this Article, the country in which the risk is situated shall be
determined in accordance with Article 2(d) of the Second Council Directive 88/357/EEC
of 22 June 1988 on the coordination of laws, regulations and administrative provisions
relating to direct insurance other than life assurance and laying down provisions to
facilitate the effective exercise of freedom to provide services and, in the case of life
assurance, the country in which the risk is situated shall be the country of the
commitment within the meaning of Article 1(1) (g) of Directive 2002/83/EC.

Article 8

Individual employment contracts

1. An individual employment contract shall be governed by the law chosen by the parties
in accordance with Article 3. Such a choice of law may not, however, have the result of
depriving the employee of the protection afforded to him by provisions that cannot be
derogated from by agreement under the law that, in the absence of choice, would have
been applicable pursuant to paragraphs 2, 3 and 4 of this Article.

2. To the extent that the law applicable to the individual employment contract has not
been chosen by the parties, the contract shall be governed by the law of the country in
which or, failing that, from which the employee habitually carries out his work in
performance of the contract. The country where the work is habitually carried out shall not
be deemed to have changed if he is temporarily employed in another country.

3. Where the law applicable cannot be determined pursuant to paragraph 2, the contract
shall be governed by the law of the country where the place of business through which
the employee was engaged is situated.

4. Where it appears from the circumstances as a whole that the contract is more closely
connected with a country other than that indicated in paragraphs 2 or 3, the law of that

other country shall apply.
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Article 9

Overriding mandatory provisions

1. Overriding mandatory provisions are provisions the respect for which is regarded as
crucial by a country for safeguarding its public interests, such as its political, social or
economic organisation, to such an extent that they are applicable to any situation falling
within their scope, irrespective of the law otherwise applicable to the contract under this
Regulation.

2. Nothing in this Regulation shall restrict the application of the overriding mandatory
provisions of the law of the forum.

3. Effect may be given to the overriding mandatory provisions of the law of the country
where the obligations arising out of the contract have to be or have been performed, in so
far as those overriding mandatory provisions render the performance of the contract
unlawful. In considering whether to give effect to those provisions, regard shall be had to
their nature and purpose and to the consequences of their application or non-application.
Article 10

Consent and material validity

1. The existence and validity of a contract, or of any term of a contract, shall be
determined by the law which would govern it under this Regulation if the contract or term
were valid.

2. Nevertheless, a party, in order to establish that he did not consent, may rely upon the
law of the country in which he has his habitual residence if it appears from the
circumstances that it would not be reasonable to determine the effect of his conduct in
accordance with the law specified in paragraph 1.

Article 11

Formal validity

1. A contract concluded between persons who, or whose agents, are in the same country
at the time of its conclusion is formally valid if it satisfies the formal requirements of the
law which governs it in substance under this Regulation or of the law of the country where
it is concluded.

2. A contract concluded between persons who, or whose agents, are in different countries
at the time of its conclusion is formally valid if it satisfies the formal requirements of the
law which governs it in substance under this Regulation, or of the law of either of the
countries where either of the parties or their agent is present at the time of conclusion, or
of the law of the country where either of the parties had his habitual residence at that
time.

3. A unilateral act intended to have legal effect relating to an existing or contemplated
contract is formally valid if it satisfies the formal requirements of the law which governs or

would govern the contract in substance under this Regulation, or of the law of the country
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where the act was done, or of the law of the country where the person by whom it was
done had his habitual residence at that time.

4. Paragraphs 1, 2 and 3 of this Article shall not apply to contracts that fall within the
scope of Article 6. The form of such contracts shall be governed by the law of the country
where the consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject matter of which is a right in
rem in immovable property or a tenancy of immovable property shall be subject to the
requirements of form of the law of the country where the property is situated if by that law:
(a) those requirements are imposed irrespective of the country where the contract is
concluded and irrespective of the law governing the contract; and

(b) those requirements cannot be derogated from by agreement.

Article 12

Scope of the law applicable

1. The law applicable to a contract by virtue of this Regulation shall govern in particular:
(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its procedural law, the
consequences of a total or partialoreach of obligations, including the assessment of
damages in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and limitation of
actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the event of
defective performance, regard shall be had to the law of the country in which
performance takes place.

Article 13

Incapacity

In a contract concluded between persons who are in the same country, a natural person
who would have capacity under the law of that country may invoke his incapacity
resulting from the law of another country, only if the other party to the contract was aware
of that incapacity at the time of the conclusion of the contract or was not aware thereof as
a result of negligence.

Article 14

Voluntary assignment and contractual subrogation

1. The relationship between assignor and assignee under a voluntary assignment or
contractual subrogation of a claim against another person (the debtor) shall be governed
by the law that applies to the contract between the assignor and assignee under this

Regulation.
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2. The law governing the assigned or subrogated claim shall determine its assignability,
the relationship between the assignee and the debtor, the conditions under which the
assignment or subrogation can be invoked against the debtor and whether the debtor's
obligations have been discharged.

3. The concept of assignment in this Article includes outright transfers of claims, transfers
of claims by way of security and pledges or other security rights over claims.

Article 15

Legal subrogation

Where a person (the creditor) has a contractual claim against

another (the debtor) and a third person has a duty to satisfy the

creditor, or has in fact satisfied the creditor in discharge of that

duty, the law which governs the third person's duty to satisfy the

creditor shall determine whether and to what extent the third

person is entitled to exercise against the debtor the rights which

the creditor had against the debtor under the law governing their

relationship.

Article 16

Multiple liability

If a creditor has a claim against several debtors who are liable for the same claim, and
one of the debtors has already satisfied the claim in whole or in part, the law governing
the debtor's obligation towards the creditor also governs the debtor's right to claim
recourse from the other debtors. The other debtors may rely on the defences they had
against the creditor to the extent allowed by the law governing their obligations towards
the creditor.

Article 17

Set-off

Where the right to set-off is not agreed by the parties, set-off shall be governed by the law
applicable to the claim against which the right to set-off is asserted.

Article 18

Burden of proof

1. The law governing a contractual obligation under this Regulation shall apply to the
extent that, in matters of contractual obligations, it contains rules which raise
presumptions of law or determine the burden of proof.

2. A contract or an act intended to have legal effect may be proved by any mode of proof
recognised by the law of the forum or by any of the laws referred to in Article 11 under
which that contract or act is formally valid, provided that such mode of proof can be

administered by the forum.
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CHAPTER Il

OTHER PROVISIONS

Article 19

Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies and other
bodies, corporate or unincorporated, shall be the place of central administration. The
habitual residence of a natural person acting in the course of his business activity shall be
his principal place of business.

2. Where the contract is concluded in the course of the operations of a branch, agency or
any other establishment, or if, under the contract, performance is the responsibility of
such a branch, agency or establishment, the place where the branch, agency or any
other establishment is located shall be treated as the place of habitual residence.

3. For the purposes of determining the habitual residence, the relevant point in time shall
be the time of the conclusion of the contract.

Article 20

Exclusion of renvoi

The application of the law of any country specified by this Regulation means the
application of the rules of law in force in that country other than its rules of private
international law, unless provided otherwise in this Regulation.

Article 21

Public policy of the forum

The application of a provision of the law of any country specified by this Regulation may
be refused only if such application is manifestly incompatible with the public policy (ordre
public) of the forum.

Article 22

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its own rules of law
in respect of contractual obligations, each territorial unit shall be considered as a country
for the purposes of identifying the law applicable under this Regulation.

2. A Member State where different territorial units have their own rules of law in respect of
contractual obligations shall not be required to apply this Regulation to conflicts solely
between

the laws of such units.

Article 23

Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not prejudice the application of
provisions of Community law which, in relation to particular matters, lay down conflict-of-

law rules relating to contractual obligations.
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Article 24

Relationship with the Rome Convention

1. This Regulation shall replace the Rome Convention in the Member States, except as
regards the territories of the Member States which fall within the territorial scope of that
Convention and to which this Regulation does not apply pursuant to Article 299 of the
Treaty.

2. In so far as this Regulation replaces the provisions of the Rome Convention, any
reference to that Convention shall be understood as a reference to this Regulation.

Article 25

Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international conventions to which
one or more Member States are parties at the time when this Regulation is adopted and
which lay down conflict-of-law rules relating to contractual obligations.

2. However, this Regulation shall, as between Member States, take precedence over
conventions concluded exclusively between two or more of them in so far as such
conventions concern matters governed by this Regulation.

Article 26

List of Conventions

1. By 17 June 2009, Member States shall notify the Commission of the conventions
referred to in Article 25(1). After that date, Member States shall notify the Commission of
all denunciations of such conventions.

2. Within six months of receipt of the notifications referred to in paragraph 1, the
Commission shall publish in the Official Journal of the European Union:

(a) a list of the conventions referred to in paragraph 1;

(b) the denunciations referred to in paragraph 1.

Article 27

Review clause

1. By 17 June 2013, the Commission shall submit to the European Parliament, the
Council and the European Economic and Social Committee a report on the application of
this Regulation. If appropriate, the report shall be accompanied by proposals to amend
this Regulation. The report shall include:

(a) a study on the law applicable to insurance contracts and an assessment of the impact
of the provisions to be introduced, if any; and

(b) an evaluation on the application of Article 6, in particular as regards the coherence of
Community law in the field of consumer protection.

2. By 17 June 2010, the Commission shall submit to the European Parliament, the
Council and the European Economic and Social Committee a report on the question of

the effectiveness of an assignment or subrogation of a claim against third parties and the
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priority of the assigned or subrogated claim over a right of another person. The report
shall be accompanied, if appropriate, by a proposal to amend this Regulation and an
assessment of the impact of the provisions to be introduced.

Article 28

Application in time

This Regulation shall apply to contracts concluded after 17 December 2009.

CHAPTER IV

FINAL PROVISIONS

Article 29

Entry into force and application

This Regulation shall enter into force on the 20th day following its publication in the
Official Journal of the European Union.

It shall apply from 17 December 2009 except for Article 26 which shall apply from 17
June 20009.

This Regulation shall be binding in its entirety and directly applicable in the Member

States in accordance with the Treaty establishing the European Community.
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