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ABSTRACT

The Status Of Bayt Al-Maqdis In International Law: A Study Of The Selected Un

Resolutions

This study has dealt with a distinguished territory, Bayt al-Maqdis, a place at the heart of the
world, with the intersection of Africa, Asia, and Europe. It is a prophetic geography for
Muslims, Christians, and Jews. Given the importance of the geo-strategic position of Bayt al-
Maqdis, where it is at the centre of world power politics, there is no doubt that it would hold
the key to war and peace today, tomorrow, and always. After 400 hundred years of relatively
steady position during the Ottoman era, the Palestinians’ tragedy commenced at the hands of
colonial powers at the turn of the 20" Century. They had been ‘out of place’ in their land. The
British pledge to turn Palestine into the homeland of the Jews created great tension in the region.
Since the British handed over the question of Palestine to the United Nations in 1946, the issue
of the status of Bayt al-Maqdis has been a matter of great controversy. From the very beginning,
the United Nations General Assembly and Security Council have adopted numerous resolutions
to establish the peace and security in the region. In this study, it has been examined the most
significant resolutions and documents in a comprehensive way as part of a more legally

informed approach in line with historical methodology.

Keywords: International Legal Status of Bayt al-Maqdis, Israel, Palestine, United Nations

Resolutions, International Law.



OZET

Beytiilmakdis’in Uluslararas1 Hukuk Acisindan Statiisii: Secilmis Birlesmis

Milletler Kararlar1 Uzerine Bir inceleme

Bu calismada jeopolitik olarak Afrika, Asya ve Avrupa’nin kesistigi noktada, diinyanin tam
kalbinde yer alan son derece seckin ve ozel bir bolge olan Beytiilmakdis ele alinmistir.
Miisliimanlar, Hiristiyanlar ve Yahudiler i¢in kutsal bir cografyadir. Diinya gii¢ siyasetinin
merkezinde yer alan Beytiilmakdis’in jeo-stratejik konumu dikkate alindiginda, savas ve
barigin anahtarin1 bugiin, yarin ve daima elinde tutacagina hi¢ stiphe yoktur. Osmanli donemi
boyunca 400 yillik nispeten istikrarli bir konum sonrasi, Filistinlilerin biiyiik felaketi 20.
yiizyilin basinda sémiirgeci giiclerin eliyle Siyonist devlet Israil’in kurulmasiyla basladi. Isgal
Filistinlileri kendi topraklarinda yersiz yurtsuz birakti. ingilizlerin Filistin’i Yahudi yurdu
haline getirme vaadi bdlgede biiyiik bir gerilim yaratt1. 1946°da Filistin’deki Ingiliz manda
yonetimi Filistin meselesini Birlesmis Milletler’e havale etti. Boylece, Beytiilmakdis’in statiisii
meselesi biiyiik bir ihtilaf konusu haline geldi. Thtilafin bagindan itibaren, bdlgede baris ve
giivenligin tesisi i¢in Birlesmis Milletler Genel Kurulu ve Gilivenlik Konseyi kararlar1 kabul
edildi. Isbu calismada, 6nemli goriilen Birlesmis Milletler kararlar1 ve belgeleri tarihsel bir

metadoloji izlenerek hukuki bir yaklasim ¢ergevesinde ayrintili bir sekilde incelenmistir.

Anahtar Kelimeler: Beytiilmakdis’in Uluslararas1 Legal Statiisii, Uluslararas1 Hukuk, Israil,

Filistin, Birlesmis Milletler Kararlari.
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CHAPTER 1

INTRODUCTION

“When an apple has ripened and falls, why does it fall? Because of its attraction to the earth, because its
stalk withers, because it is dried by the sun, because it grows heavier, because the wind shakes it, or
because the boy standing below wants to eat it? Nothing is the cause. All this is only the coincidence of
conditions in which all vital organic and elemental events occur. And the botanist who finds that the apple
falls because the cellular tissue decays and so forth is equally right with the child who stands under the
tree and says the apple fell because he wanted to eat it and prayed for it. Equally right or wrong is he who
says that Napoleon went to Moscow because he wanted to, and perished because Alexander desired his
destruction... In historic events the so-called great men are labels giving names to events, and like labels
they have but the smallest connection with the event itself. Every act of theirs, which appears to them an
act of their own will, is in an historical sense involuntary and is related to the whole course of history and

predestined from eternity.”

(Lev Tolstoy, War and Peace, Vol. I, p.11)

This study took a journey to Bayt al-Maqdis which has been a destination of conquerors,

as well as pilgrims throughout history. A. El-Awaisi defined it as “a unique region laden with
a rich historical background, religious significances, cultural attachments, competing political
and religious claims, international interests and various aspects that affect the rest of the world
in historical, contemporary and future contexts” (El-Awaisi, 2018, p. 4). As for the geographical
location of Bayt al-Maqdis, it has been defined as “a region that extended to cover much of
modern Palestine and parts of Jordan today.” (ElI-Awaisi K., 2007, p. 224). The status of such
a special territory has been one of the long lasting conflict among the people living in Bayt al-
Maqdis, particularly after the collapse of the Ottoman Empire. The expansion of the European
state system and the collapse of the multi ethnic Empire affected the political boundaries of the
modern West Asia (Saouli, 2012, p. 29). The neutralisation of the Ottoman Empire with
European expansion enabled the emergence of a slew of nation-states in the region following a
period of colonial authority (Khoury & Kostiner, 1990, p. 127). That environment was suitable,

especially for those who were looking for a ‘home’ for themselves in Bayt al-Maqdis®.

World War | was the most important political event that reshaped to the history of the
modern West Asia. During the war, Bayt al-Maqdis took place in the secret treaties and the
control of it had been promised to one or more allies more than once. As a result of the contacts

! In this thesis, the name of the region “Palestine” refers to that of Bayt al-Maqdis (Islamicjerusalem).



of the Zionist movement with Britain and the US, the British foreign secretary, Lord Balfour
sent a letter to Lord Rothschild to convey the message that his government met with sympathy
the Jewish Zionist aspirations, and would help to establish a homeland for the Jews in Bayt al-
Maqdis. By making a promise to the Jews of the same land that had been promised to the Arabs
in 1915, Britain was spiking the guns of the West Asia (Oran, 2010, p. 117). The war caused to
collapse of the Ottoman Empire. Certain Arabic-speaking areas of the Empire would be
administered by one of the Allies, under the supervision of the League of Nations (Malanczuk,
1997, p. 328). Accordingly, mandate for Bayt al-Maqdis was offered to Britain. This led to a
serious trouble and conflict because of the incoherent policies of the British Government. The
process which had been started by granting of a “home” to the Jews evolved to the idea of
establishing a national state for the Jewish people. The policy of promoting Zionist immigration

turned to a direct threat to native Palestinians’ own existence by violating their national rights.

When the British Government was convinced of the reconciliation the native Palestinians’
aspirations for self-determination with the political aims of the Zionists was impossible, the
decision to bring the Mandate to an end was taken. Thus, the issue of Bayt al-Maqdis was
brought before the UNGA by the United Kingdom immediately after the United Nations came
into being. The Zionists, being aware of this “historic chance” claimed “historic rights” on Bayt
al-Maqdis by having the wind of the Zionist interpretations of the Balfour Declaration at their
back. On the other hand, the Palestinians argued that the purpose of the Mandate System was
to bring self-determination and independence to the existing inhabitants of Palestine. A Special
Committee on Bayt al-Maqdis was constituted at the first special session of the UNGA in April
1947. The majority of the committee recommended that Palestine needed to be partitioned into
an Arab State and a Jewish State, and it would be granted a special status for the city of
Jerusalem under the administrative authority of the United Nations (The United Nations, 2008,

p. 4-5). This issue had been discussed in a detailed way in Chapter 3.
1.1. Problem Statement

The heart of the matter is the occupation of Palestinian lands by the European immigrant
Zionists, who were brought to Palestine as from 1898, but particularly as a result of intense
immigration activities with the assistance of the British throughout the Mandate period.
Landownership claims of two peoples, Israelis and Palestinians, the legitimacy claims on their
rights to the land and disputed boundaries in Palestine prior to 1948 are directly tied to all other

unresolved issues in today’s conflict which is directly linked to the property claims of



Palestinian refugees, boundary issues, and Israeli settlements (Essaid, 2014, p. 1). In the study,
these issues also had been discussed. The problem is that neither Palestinians nor Israelis accept
the validity of the current map in Bayt al-Maqdis. Many Israelis believe to be the West Bank
and Gaza Strip are theirs as part of the Jewish return to the “Promised Land” (Promised
Restitution of Israel) (Essaid, 2014, p. 1). Although Israelis say so, the reality is that the Zionists
have come from Europe as immigrants to settle in Bayt al-Maqdis by force, particularly in a
systematic and planned way with the help of European colonialists between 1917-1947. Since
1946, when the United Nations took over the question of Palesine from the United Kingdom,
particularly, just for the status of the land “Bayt al-Maqdis,” the United Nations has passed on
numerous United Nations resolutions. Although all United Nations Security Council
resolutions are binding, Israel as a Zionist state has refused to implement them up to now and
continued to build on its state by ignoring international community, the decisions of United
Nations and international law regarding the conflict. In this study, the reasons why lIsrael has

refused to implement these resolutions will be discussed in a detailed way.
1.2. Research Questions

This thesis focused on finding answers to the following questions:

e What are the developmental milestones that pave the way of the formation of the State
of Israel in the region during the Mandate Palestine, following the Ottoman rule in the
West Asia?

e What is the nature of the conflict in Bayt al-Maqdis?

e What are the arguments of the Israeli and Palestinian sides which stake out claims for
the Holy Land Bayt al-Maqdis?

e What is the importance of Bayt al-Maqdis in international politics?
e What is the international legal status of Bayt al-Maqdis?
e What is the normative implications of the selected UN resolutions?

e Why lIsrael has refused to implement the UN resolutions adopted regarding Bayt al-
Maqdis?

e What is the Israeli reaction to the selected UN Resolutions?

e Do the occupation of Palestinian territory by Israel cause to status of Israel as an

unlawful state due to its actions contrary to international law?



1.3. Research Aims

The main aim of the thesis is to examine the international legal status of this fragile region
Bayt al-Maqdis. For this purpose, the thesis attempts to understand the importance of this holy
region, and to reveal the position/status of it in accordance with international law by examining
certain UN Resolutions. The thesis also examines the normative implications within the
selected UN resolutions regading the subject matter. Another aim is to examine whether the

occupation and annexation of Bayt al-Maqdis have changed its legal status.
1.4. The Significance and Purpose Of The Research

Palestinian-Israeli conflict is one of the longest-lasting in the history of armed warfare.
This conflict is at the heart of all conflicts in the West Asia. One side argues that as the two
social identity groups; Palestinians and Israelis could not come to the common grounds as the
conflict turned to a chronic problem enduring for generations. Along with the author agrees on
this idea in a sense, the arrival point of the other side with respect to inspire many authors makes
more sense: this is a colonial conflict. Jews, when they were a minority group in the first place
through systematic and planned immigration policy by taking the support of the Western
colonial powers, expelled the indigenous Palestinian people from their own land Bayt al-
Maqdis, and over time, they established a regime of occupation in defiance of international law.
This thesis focused on the other side of the coin, dealing with a piece of such a complicated and
multi-faceted conflict specifically; the status of Bayt al-Maqdis within the framework of certain
UN resolutions, including its historical and political background. Moreover, the thesis is
significant, because a more legally informed approach prevailed in this study. That is why the
most significant resolutions 181, 242... had been examined by hoping that this research would

contribute to the current knowledge with a legal point of view to the ongoing conflict.
1.5. Research Scope

This thesis is based on the legal implications of the selected United Nations resolutions,
which are seen vital for the relations from each aspect of life in Bayt al-Maqdis. It covers around
94 the United Nations resolutions regarding Bayt al-Maqdis. It also reviews some of the key
legal documents, reflecting the political and historical realites and truths of the region from the
Balfour Declaration of 1917 to 2023.



1.6. Research Methodology

The existing national and international literature, such as books, articles, publications,
documents etc. relating to the topic had been reviewed. The most significant resolutions and
documents taken from the UN archives related to the status of Bayt al-Maqdis had been used.
Moreover to this, the adoption of a more legally informed approach as part of historical
methodology became the main focus of the research in this study. Primary and secondary data
analysis had been carried out from the datas related to the topic. Qualitative research strategy
was employed. In analyzing the legal status of Bayt al-Maqdis in international law, a number
of issues and events related to the topic had been reviewed not only from an international legal
framework, but also from the historical and political aspects as well. Finally, the thesis had been
concluded following a part of analysis of the Israeli-Palestinian conflict as a single case within

the selected resolutions of the United Nations.

Some of the important concepts, such as UN Resolution, Legally Informed Approach,
Political Approach and Normative Implications had been discussed to be able to draw a

framework for the thesis.

UN Resolution: “United Nations resolutions are formal expressions of the opinion or will
of United Nations organs” (The United Nations, n.d. December 30, 2022).

“Security Council, General Assembly, Economic and Social Council and Human Rights
Council resolutions are issued as individual documents. The resolutions of the principal organs
are also issued in annual or sessional compilations. Resolutions of other UN bodies are usually
published in the report of the body to its parent organ. Resolutions generally consist of two

parts:
e Preamble
o Presents the background or motive for the resolution.
o Begin with an italicized verb ending in -ing (e.g. Recalling...).
e Operative part
o States the opinion of the organ or the action to be taken.
o Has numbered paragraphs.

o Operative paragraphs begin with verbs in the present tense (e.g. Decides, Requests

)



In some cases, resolutions may have annexes with additional texts, such as the text of a
convention. Resolutions are usually numbered, with the year or session and a number assigned

in order of adoption. Resolutions of the principal organs are:
e Compiled at the end of the session or year.
e Published as part of the Official Records of the organ.

Resolutions of subsidiary bodies usually appear in the report of the body to its parent
organ” (Research the UN, n.d. December 30, 2022).

International
Law
Bayt al- The UN
Maqdis Resolutions
Settler The International Legal Zioni
Colonialism Status of Bayt al-Magqdis torsm
Legally Israel as
Informed Zionist
Approach Normmative State
Implications

Figure 1.1. Key Concepts

Legally Informed Approach vs Political Approach and Normative Implications: As it is
known, “Conflict resolution and peacekeeping are political rather than legal exercises”
(Scobbie & Hibbin, 2009, p.vii). However, legally informed approach provides our
understanding of politics in the light of law. Although from the eyes of the political dynamics
of the conflict, legally informed approach was seemed as vain attempts, there are fundamental
norms which is very significant to establish fair and just final agreement to the problem in
question. In this way, one can acquire normative implications to pave the way for bonitarian
peace. In the context of the Israeli-Palestinian conflict, Aral states that “there are two concepts
which are the keys to the solution: “decolonisation” and “liberation” (Aral, 2018, p. 61). Zionist

Israelis who put themselves “a sort of privileged status as a victim of the Nazi Holocaust” act



with the same Nazi-esque mentalité towards Palestinians by exercising similar holo-caustic
crimes and discrimination today. The author hopes that the wrong policies of the Zionist State
in the Occupied Palestinian Land will be mentioned thanks to the new scholarship in Israel.
Otherwise, the victimized Palestinians who are exposed to systematic violence, humiliation,
and unfairness act for revanche that will end with sooner or later rekindles the conflict (Scobbie
& Hibbin, 2009, p. vii).

1.7. Structure of The Thesis

In this study, the international legal status of Bayt al-Maqdis had been examined within
the scope of the selected United Nations resolutions in a comprehensive way. In accordance
with this aim, first of all, after a brief introduction, theoretical background had been built up.
Following it, the historical background of Bayt al-Maqdis from 1917 until today had been
discussed to understand the importance of the region, and then, the international legal status of
this holy land was revealed to grasp the position of Bayt al-Maqdis in accordance with
international law and under the UN Resolutions. Additionally, the normative implications of
the selected UN resolutions and as an occupying state, Israel’s reactions to these resolutions
was revealed and discussed to examine whether the occupation and annexation of Bayt al-
Maqdis have changed the legal status of Bayt al-Maqdis. Eventually, along with some
concluding remarks, the study came to an end.

1.8. Literature Review

Three articles, one book and one book chapter had been reviewed.
The Status of Jerusalem, Henry Cattan, 1981, Journal of Palestine Studies.

Henry Cattan is a jurist and author of several books on the Palestine question, including

Palestine, the Arabs and Israel; Palestine and International Law, and The Question of Jerusalem.

In the article, first of all historical outline of Quds/Jerusalem has been briefly mentioned.
Then, to examine the legal status of Jerusalem under international law and under UN
Resolutions, three facts which are the right of sovereignty of the people of Palestine over
Jerusalem; the internationalization of Jerusalem by the General Assembly of the UN in 1947,
and the occupation and annexation of the city since 1948 have been explained in a very
comprehensive way. He adopts a historical methodology. The adoption of a more legally

informed approach is the main focus of his article. Cattan’s main points dealt with in his article



are legal status of Jerusalem under international law and under UN resolutions, the right of
sovereignty of the people of Palestine, that is sovereignty over Jerusalem as an integral part of
Palestine, the effect of resolution 181, the illegality of Isracl’s presence and actions in
Quds/Jerusalem and Israel’s violation of the legal status of it as an occupying power and the

pretexts of Israel asserting a historic and biblical right.

Cattan’s main argument is that Israel has at all times been a military occupier, it has acted
in Quds/Jerusalem as if it was a sovereign power. It has annexed both the modern section and
the Old City, transformed its demography, physical features and historical character and taken
several other measures in violation of the city’s legal status, of international law and UN
resolutions. According to Cattan, the essence of the problem is that the Palestinians as
legitimate owners of Palestine had been prevented from exercising their sovereignty, which
they have at all times possessed. By the UN resolution 181 of November 29, 1947, the General
Assembly recommended that the city of Quds/Jerusalem be established as a corpus seperatum
under a special international regime and administered by the Trusteeship Council on behalf of
the UN. Thus, in accordance with the UN Resolution 181 as well as the others which have
adopted the internationalization of Jerusalem, the status of it is that of a city which possesses a

special international regime.

In the light of international law, the status of Quds/Jerusalem is that of a city which is
illegally occupied by Israel in violation of the inalienable right of sovereignty of the people of
Palestine. Cattan also points out that the sovereignty of a state may coexist with the
internationalization of a city or territory. Thus, there is no inconsistency in having recourse to
both international law and UN resolutions in this matter. After this consideration, one may
argue that Cattan tends to accept that Bayt al-Maqdis under the sovereignty of Palestinians can

be maintained in line with its legal status as corpus seperatum.

This article was chosen thanks to the well-written and directly related to my research, but

it must be said that this article does not cover the events after 1980.

The Legal Status of Jerusalem Under International Law, John Quigley, 1994, The
Turkish Yearbook.

“Before joining the Ohio State faculty in 1969, Professor Quigley was a research scholar
at Moscow State University, and a research associate in comparative law at Harward Law
School. Professor Quigley teaches International Law and Comparative Law. Professor Quigley

is active in international human rights works” (Moritzlaw, n.d. January 7, 2022). His books and



articles focused on human rights, the United Nations, war and peace, east European law,
African law, and the Arab-Israeli conflict. “In 1995, he was recipient of The Ohio State
University Distinguished Scholar Award. He formerly held the title of President’s Club
Professor of Law” (Moritzlaw, n.d. January 7, 2022).

The article discusses the legal status of Quds/Jerusalem under international law. In a brief
introduction part, the author argues that based on the 1993 agreement, Israel’s illegal
constructions in East Jerusalem violating international law creates a series of faits accomplis to
color 1996 negotiations regarding the permanent status of Quds/Jerusalem which was
postponed in the 1993 agreements. The author assessed that the illegal construction activity of
Israel was against the background of the overall legal situation of Quds/Jerusalem. The aim of
the article is to determine where sovereignty over Quds/Jerusalem properly resides. To this end,
the author examines the territorial rights of the Palestinians over Quds/Jerusalem, and the rights
alleged by Israel. The article covers four titles, which are Israel’s acquisition of West Jerusalem,
Israel’s acquisition of East Jerusalem, sovereignty in Jerusalem, and transitional arrangements.

The historical methodology with a legalistic point of view has been used in the article.

The main argument of the author is that Palestine belongs to its inhabitants, on the basis
of their long-time occupation because occupation is a key factor in any claim to territory, that
it is exactly what Israel wants to do. According to the author, from the standpoint of territorial
right, Palestine has a valid claim to Quds/Jerusalem. Accordingly, in the negotiations on
Quds/Jerusalem as part of different solutions either the internationalization of the city as a
corpus seperatum under international control, or the city controlled jointly by Israel and
Palestine, Palestine’s valid claim on East Jerusalem means no territorial settlement can be
imposed against the will of Palestine. The author clearly expresses his thought on the formula
for joint control between Israel and Palestine over Quds/Jerusalem as a result at variance with
the legal rights of the parties, in particular giving Israel a position of strenght which has no legal
right in the governance of East Jerusalem. According to Quigley, if Jerusalem’s status was left
in suspense, this means Palestinian Arab’s sovereignty right still remains, but in this
circumstance, under Article 73 of the United Nations Charter, this territory must be regarded
as one of the non-self-governing territories, because a party, namely Israel other than the
legitimate sovereign, that is, exercised control of this territory, Palestine. Quigley also argues
that on the basis of the Geneva Civilians Convention, the international community have a

collective responsibility to stop Israel’s ongoing illegal actions in East Jerusalem.



What it is understood from the article is that the territorial rights which have already
existed in the hands of the Palestinians can be under threat on the table due to the considerable
pressures on the authorities of the state of Palestine to cede rights that they hold. Thus, the
problem is that whether a would-be political leader from the Palestinian side having
asymmetrical power relationships with the other one can uphold the rights of their publics
without an effective internal and external support if the resolution of the conflict and

peacemaking are regarded political rather than legal practices.
The Status of Jerusalem, March 1999,

https://www.gov.il/en/Departments/General/the-status-of-jerusalem

This article was released by Israel Ministry of Foreign Affairs in 14 March 1999 regarding
the status of Quds/Jerusalem. It is important to understand the standpoint of the state of Israel.
The article, having a historical methodology covers the Jewish claims to Quds/Jerusalem under
various titles. Some of which are historical, political, cultural, and religious based. It claims
that all Jewish regards Quds/Jerusalem as their united, unique capital, but not the basis of a
‘Corpus Separatum’ status. The article also mentions Quds/Jerusalem’s Arabs and the Israel-
Palestinian negotiations. The motto of ‘Culturally Diverse-Politically United’ is the Israeli
consensus on Quds/Jerusalem. Starting with the importance of Quds/Jerusalem in Jewish
culture, history and religion, the article claims that “since the city was reunified under Israeli
sovereignty in 1967, the state of Israel restored and rebuilt Christian, Muslim, and Jewish holy
places” (Gov.il, 1999). It claims that at no other time in history worshippers of all faiths enjoyed
such a degree of religious freedom. Historically, it explains that “Jerusalem has been at the
center of Jewish consciousness for over three thousand years” (Gov.il, 1999). Jerusalem’s
religious importance is revealed as they turned to Zion three times a day. It claims that Jewish
independence in the land which ended in 70 CE, and then was renewed in 1948, signified the
longest of period of sovereignty over Jerusalem by any nation (Gov.il, 1999). It also claims that
throughout the history of Jerusalem, “Jews were persecuted, massacred and subject to exile”

(Gov.il, 1999).

The main argument of the article is that “the status of Jerusalem is unique, and politically
and spiritually was, is and always will be the capital of the Jewish people,” undivided under
Israeli sovereignty (Gov.il, 1999). The article emphasizes that Israel’s eternal capital is
Jerusalem as one indivisible city since 1967. Then, it gave some details on the war of 1948 and
1967. Accordingly, it claims that Jerusalem became a divided city because of the Arabs’

aggression starting from 1948 until 1967. It also emphasizes that throughout history, only the
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Jewish people had made Jerusalem a capital city. It means that only the Jewish gave importance
to the city. When it comes to the ‘Corpus Separatum,’ status, it claims that this concept, which
was originated in a proposal in the UN General Assembly Resolution 181 of November 1947
became invalid when the Arab states rejected the UN Resolution 181, by adding to this claim

the resolution’s non-binding characteristic.

These all claims asserted by Israel is to legitimate Jerusalem-related issues to be
addressed permanent status peace negotiations, saying that according to the Israel-Palestinian
Declaration of Principles of 1993, “political institutions of the Palestinian self-governing
authority are not to operate in the city” (Gov.il, 1999). The problem of this article, most of the
claims are baseless, and not historically proven. The aim is to give the city a Jewish character,
and to convince Israel’s illegal policies to have an exclusive control over the city asserting these

rootless historical, political, and religious claims regarding Bayt al-Maqdis.

The Israeli-Palestine Conflict In International Law: Territorial Issues, lain Scobbie
with Sarah Hibbin, and an Introduction by Henry Siegman, 2009, School of Oriental and

African Studies, University of London.

“Iain Scobbie is the Sir Joseph Hotung Research Professor in Law, Human Rights, and
Peace Building in the Near East at the School of Oriental and African Studies, University of
London. Professor Scobbie studied at the Universities of Edinburgh and Cambridge, and at the
Australian National University” (Scobbie & Hibbin, 2009, p. 116). “His doctoral dissertation
examined legal reasoning, and the judicial function in the International Court. Professor
Scobbie maintains a special interest in international humanitarian law; international
adjudication. He is on the International Advisory Council of Diakonia’s International
Humanitarian Law Programme, which is based in Quds/Jerusalem. He is also a member of the
Scientific Advisory Board of the European Journal of International Law, and an editor of the
EJIL: Talk! blog” (SOAS, 2022a). When it comes to the other author of the book, Sarah Hibbin,
she received a MA degree in International and comparative Legal Studies from SOAS,
University of London in 2004. Her research has focused on legal problems encountered by
prolonged military occupations and their termination” (Scobbie & Hibbin, 2009, p. 116). Her
research interests focused on public international law, human rights, international humanitarian
law (SOAS, 2022b).

The main contents of this book are delineation of the area in issue, the inter-temporal rule
and self-determination, core content of self determination, the role of the United Nations in

relation to the Mandate for Palestine, United Nations partition plan for Palestine, normative
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implications of General Assembly Resolution 181, the 1949 Armistice agreements,
consequences of the Six-Day War, prohibition of the acquisition of territory through the use of
force, acquisition of territory and self-defense, “disputed territories” and the “missing
reversioner,” Israeli settlements in occupied Palestinian territory, the future of the territory. In
the book, “legalistic,” namely a more legally informed approach has been used within a political
context because conflict resolution and peacemaking are political rather than legal practices.
This book addresses the question of what territory a future State of Palestine may put in a claim
under contemporary international law. It also mentions the question of what is the legal basis
for, and integrity of, Israel’s territorial claims. Moreover, the question of whether Israel could
lawfully maintain the occupied territories under its control if the Middle East Peace Process

failed is searched for an answer.

The book argues that in the context of the Israeli-Palestine conflict, the most fundemental
norms, known as “peremptory norms,” reflecting fairness and justice must be taken into account
by would-be peacemakers. There are two such peremptory norms, which are the democratic
principle of the right to self-determination by a majority of the population in previously
mandated territories, and the prohibition against the acquisition of territory by war, which
applies to aggressors and victims alike. These two norms is indispensable the resolution of the
conflict, and cannot be ignored by would be peacemakers. The aim of the book is to contribute
to that outcome, which will lead to the end of the conflict and result in two states living
alongside each other in peace and security. The book mentions that in 1988 and in 1993 Oslo
Accords, the PLO formally recognised Israel within its enlarged borders, which was acquired
during the 1948 War, namely beyond the borders of the Partition Plan of 1947. However,
according to the book, the UN Partition Plan recognized that 43 per cent of Mandate Palestine
can be claimed by the Arab population as its legitimate right, and this should bring into question
of Israel’s claim to the additional territory it acquired during the 1948 War. In the aftermath of
the 1967 war, Israel left little territory to the Palestinians. What the Palestinians asked is that
Israel return Palestinian territory on which Israel illegally established settlements in violation
of treaty obligations and international law, that has been verified by the International Court of
Justice (ICJ) in its 2004 ruling, legal consequences of the construction of a wall in the occupied
Palestinian territory as its advisory opinion. This book advocates that Israecl’s opposition to this
ruling, and arguments related to its “non-binding” character is a misrepresentation, and such
rulings called as advisory opinions are authoritative statements of the law and not “one opinion

among many”. The 2004 ICJ decision upholds the right of the Palestinians to self-determination
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in the West Bank and Gaza within the pre-1967 borders and the inadmissibility of the
acquisition of territory by war. The book also states that the UN and individual states must do
whatever they can do to secure and implement the peremptory norms aforementioned before,
such as the right of self-determination and the impermissibility of acquiring territory by war.
This is accepted in the UN General Assembly Resolution 2625. Thus, Israel’s claim that if no
peace agreement is reached with the Palestinians, which means Israel’s indefinite occupation
of Palestinian lands and people is not correct. The problem is Israel’s avoidance from peace
talks in order to preserve the status quo. The solution to this problem brought by the book is
that if the Israel-Palestine conflict is not resolved within a timeframe to be set by the Security
Council, the Security Council is obliged to invoke 1967 and 1973 resolutions. The Security
Council have to arrange for an international force to take control of the occupied territories to

establish the rule of law.

The gap of the book is that this conflict will continue to be intractable as long as the

decision-making procedure in the UNSC is not altered.

From the book, The Question of Palestine and the United Nations, 2008, The United
Nations, Chapter 12: The Status of Jerusalem (Al Quds in Arabic).

This chapter is on the status of Jerusalem. It adopts historical methodology within a legal

approach.

In the introduction part, the text mentions that General Assembly resolution 181 (1) of
29 November 1947 on partition prescribes a demilitarized Jerusalem as a seperate entity under
the UN Trusteeship Council (The United Nations, 2008, p. 111). This Council would draft a
statute for Quds/Jerusalem and appoint a governor. Then, a legislative would be elected. It states
that after this statute would remain in force for 10 years, first examined by the Trusteeship
Council, then would be hold a referandum. It reveals that ensuing hostilities prevented
implementation of this resolution, and the city was de facto divided by Israel and Jordan. It also
referred the resolution 194 (111), which reaffirmed the principle of internationalization and
existing rights, and says that Arab states refused, and Israel ignored it. In 1950, Israel declared
Jerusalem its capital, while Jordon hold control of the Old City, mentioning that this action
would not affect the final settlement of the Palestinian issue, namely Jordan says this was not
an occupation. The aim of the text is to reveal the UN’s concern to the developments from the
side of Israel and let the international community know regarding the attempts taken by the UN

with numerous resolutions condemning occupying power, Israel.
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The main argument is that Israel is an occupying power and its actions are illegal, null
and void. The text has two part; Israel’s occupation of East Jerusalem in 1967, and new
settlements in East Jerusalem, in 1999. In the first part, it states what happened after the war of
June 1967 mentioning that Israel occupied East Jerusalem and the West Bank. It also explains
a number of demographic and physical changes made by Israel since then. From the perspective
of the UN, all measures taken by Israel to change the status of Jerusalem is invalid, and this
was declared in several resolutions. It also argues that during the 1980’s the Jerusalem issue
had been dealt by UN resolutions in the wider context of the admissibility of the acquisition of
territory by force and the applicability of the Fourth Geneva Convention to the Palestinian
territory occupied by Israel since 1967. The resolutions (both the General Assembly and the
Security Council) which was adopted during the 1980’s considered East Quds/Jerusalem as part
of the occupied Palestinian territory (The United Nations, 2008, p. 113). As for the second part
of the text, it explains the plan of the Israeli Government to enlarge the area of the settlement
of “Maaleh Adumim,” east of Jerusalem. Accordingly, “General Assembly in a resolution
adopted on 9 February 1999 reiterated that all legislative and administrative measures and
actions taken by Israel, occupying power, which had altered or purported to alter the character,
legal status and demographic composition of Occupied East Jerusalem and the rest of the
occupied Palestinian territory, were null and void and had no validity whatsoever” (The United
Nations, 2008, p. 108). In another resolution adopted on 1 December 2000, the Assembly stated
full support to the peace process which would lead to the establishment of a comprehensive,
just and lasting peace in West Asia (The United Nations, 2008, p. 36).
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CHAPTER 2

THEORETICAL BACKGROUND

2.1. The Problem of Defining International Law

The idea of law has always been significant in the long march of mankind from the cave
to the computer (Shaw, 2008, p. 1). As C. Jung said, ‘The anima and life are meaningless in s0O
far as they offer no interpretation. Yet they have a nature that can be interpreted for in all chaos
there is a cosmos, in all disorder a secret order...’(Jung, 1968). Thus, order is inevitable and
indispensable in every society that creates for itself a framework of principles within which to
develop, whether it be large or small, strong or weak (Shaw, 2008, p. 1). Law is not just
permissive, as it is seen in creation of contracts, but also coercive in the meaning of punishing
those who infringe its regulations and rules (Shaw, 2008, p. 1). What is right, what is wrong,
permissible or forbidden acts have all been explained elaborately within the conscious of the
community (Shaw, 2008, p. 1). People do not realise the value of what they have, and they take
them for granted. However, our daily life is full of rules and regulations that facilitate things
we do not see the backstage. For instance, while buying a product from abroad, getting on an
airplane abroad, sending a postcard or letter abroad or even watching a foreign television
channel, we need to rules that make it possible doing so (Klabbers, 2013, p. 3). Thus, from a
wide perspective, as well as the matters related to war and peace, genocide or human rights,
international law embraces a broader network of rules; such as trade, protection of environment,
shipping, protection of refugees (Klabbers, 2013, p. 3). In this sense, law acts as a binding
cement to build a strong community based on recognised values and standards, reflecting a
society’s cultural traditions and conditions. Each community flourishes like a green bay tree
via specific set of values — social, economic and political — and this environment within which
it operates paves the way for a legal framework which orders life. In a similar way, international

law is a top fruit of the tree in this environment.

International law, as we know it today, commenced with the Dutch jurist and diplomat,
Grotius (Hugo de Groot) and flourished in Europe in the period after the Peace of Westphalia
(1648), which concluded the Thirty Years War. (Shaw, 2008, p. 43). Western culture and
political organisation underlied international law (or older terminology, ‘the law of nations’)
firmly. In this commonly accepted point of view, the notions of sovereignty and nation-state
required an acceptable method to conduct inter-state relations in line with commonly accepted
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standards of behaviour, and international law filled the gap (Shaw, 2008, pp. 13-14). As it is
well known by British or British-inspired writers for whom international society is the major
aim of analysis that international law is the law of international society, formed by sovereign
states. The concept of international society (a society of states) brings into existence ‘when a
group of states, conscious of certain common interests and common values, form a society in
the sense that they conceive themselves to be bound by a common set of rules in their relations
with one another, and share in the working of common institutions’ (Bull, 2012, p. 13).
However, here, the main problem is that the international society in question be handled under
which level of units. In other words, does the concept of international society refers to an upper
society formed by societies organized as a state and having a high level of social solidarity, or
can be seen as all humanity beyond boundaries of states and political organizations? Or, what
about the rules of international organizations, which are significant for international society

increasingly? (Pazarci, 2004, p. 1).

The questions above can be answered from different windows on the world, namely the
point of view from which international law was seen, such as positivist, naturalist, feminist,
sociological, or ethical (Kaczorowska, 2010, p. 2). Thus, it is commonly accepted that
definitions of international law are various as the content of them is based on the time and
context in which they were originated (Kaczorowska, 2010, p. 2). From traditional perspective
relying on the idea that international society consists of states, international law is the law that
regulates relations between states. (Pazarci, 2004, p. 1). As L. Oppenheim’s description, “Law
of nations or international law (Droit des gens, Volkerrecht) is the name for the body of
customary and conventional rules which are considered legally binding by civilised States in
their intercourse with each other.” (Oppenheim, 1905, p. 3). Accordingly, Oppenheim states
that international law is not a law for individuals. (Oppenheim, 1905, p. 4). Contrary to this,
Scelle mentions the world/global community (société internationale globale ou oecuménique)
consisting of a plurality of communities that starts with the family moving on to local or
provincial communities, regions, nation-wide associations and groupings (“communautés
internationales particuliéres”) and, at the very top, the civitas maxima, i.e. the world community
(Cassese, 1990, p. 211). In this understanding, international law regulates the relations of
individuals and groups affiliated to various political communities. According to Scelle, the real
subjects of international law are not states, but individuals acting before states as rulers,

gouvernants, or state officials (agents) (Cassese, 1990, p. 211). Another view which can be
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described as “via media” is that international law is a set of rules regulating relations between

units with international personality, being in the first place, States (Pazarci, 2004, p. 2).
2.1.1. Jeremy Bentham’s Definition of International Law

Jeremy Bentham, the English philosopher, jurist and political reformer, who was born in
1748 into the first generation of Europeans who possessed a global vision of their place in the
world was the first one who first used the term “international law” in 1780 in his “Introduction
to the Principles of Morals and Legislation”. (Malanczuk, 1997, p. 1). Bentham lived in a world
full of revolutions and world crisis including the Seven Years’ War, which is an enormous
conflict among the Great Powers of Europe that was widely recognised as a world war. Under
these conditions, his attempt was to create a ‘Universal Jurisprudence’ (Armitage, 2011). To
do so, he developed universalist ambitions in the context of international conflict across his
lifetime (Armitage, 2011). In accordance with this purpose, he fashioned the new term
“international law” instead of using the old term “law of nations”. Bentham suggests that the
term “law of nations” is much more relevant to domestic, municipal law of diverse nations.
That is why, he proposed to replace the concept of ‘law of nations’ with that of international
law (law between nations) (Bentham, 2000, p. 3). “Since about 1840, in the English and
Romance languages it has replaced the older terminology ‘law of nations’ or ‘droit de gens’ or
‘us intergentes’ which can be traced back to the Roman concept of ius gentium. In the German,
Dutch, Scandinavian and Slavic languages the older terminology is still in use (‘Volkerrecht’,
‘“Volkenrecht’, etc.).” (Malanczuk, 1997, p. 1). When it comes to the problem of defining
“international law”, Jeremy Bentham defined it, as such: “International Law is the body of
legal rules, norms, and standards that apply between sovereign states and other entities that are
legally recognized as international actors.” Bentham’s attitute to international law relied on his
utilitarian understanding. “He thought that national sovereigns, just as they could proclaim laws
for the benefit of their own communities, could also together promulgate international law: they
were not disabled from collective action. Bentham also believed that a real law might be
enforced by a religious or moral sanction: when a foreign states stands engaged by an express
covenant to take such a part in the enforcement of such a law as that in question, this is one of
the cases in which a foreign state is said to stand with reference to such law in the capacity of
a guarantee. Of a covenant of this sort many examples are to be met with in the history of

international jurisprudence.” (Crawford, 2012, p. 10).
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2.1.2. Alternative Definitions of International Law (Traditional and Modern)

Under the traditional definition of international law, a state has to be a sovereign state,
including a defined territory, a permanent population, a government, and the ability to engage
in diplomatic and foreign relations. In this case, it must be thought that what “other entities” of
Bentham’s definition might be. In the age of colonialism, “other entities” were perhaps the
territories with native populations that have no ability to engage in diplomatic and foreign
relations and no legal government as a sovereign state, but just having ability to make trade
agreements with colonial powers. Here, modern international law fills the gap of Bentham’s
definition and it defines “other entities” consisting of new concepts and terminologies in a

comprehensive way.

In the light of these information above, Pazarci presents an alternative definition of
modern international law. Accordingly, “international law covers rules in cases involving
states, international organisations, organised communities that have not acquired the status of
state, and directly individuals that concern the general interests or shared values of international
community as a whole” (Pazarci, 2004, p. 2). On the other hand, Starke adopts the definition of
modern international law by the American authority as below:

“Body of law which is composed for its greater part of the principles and rules of conduct which states feel

themselves bound to observe, and therefore, do commonly observe in their relations with each other, and

which includes also:

(a) the rules of law relating to the functioning of international institutions or organisations, their relations
with each other, and their relations with states and individuals; and

(b) certain rules of law relating to individuals and non-states so far as the rights or duties of such
individuals and non-state entities are the concern of the international community.” (Starke, 1972, p.
1).

Kaczorowska evaluates that the actual practice of States are mentioned in this definition,
but also criticises it for the lack of flexibility, because international law is on the move
(Kaczorowska, 2010, p. 7). In the modern international system, states are still significant, but
non-State actors also take place in the scope of today’s international legal order just because
States have given them parts to play. These non-State actors encompass international
organisations, legal persons (i.e. corporations), natural persons (i.e. individuals) and non-
governmental organisations (NGO’s) collectively. However, along with non-State actors, Aust
particularly puts emphasis on the central role of States in international arena, stating that only
states and international organisations have an international legal personality (Aust, 2010, p. 15).
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2.2. Traditional and Modern International Law

The prevailing positivist doctrine of the nineteenth century and first half of the twentieth
century asserted that only states could be subjects of international law, and enjoy international
legal personality as well as being capable of possessing international rights and duties,
including the right to bring international claims. (Malanczuk, 1997, p. 1). International law was
defined as “the law that governs the relations between states amongst each other” (Crawford,
2012, p. 10). This definition was not problematic until the period between the two World Wars.
Because, “the “classical’ system of international law (1648-1918) was based on the recognition
of the modern sovereign state as the only subject of international law. In essence, it reflected
the interaction among European Powers and the imposition of their international legal order
upon the rest of the world in the three centuries following the Peace of Westphalia.” (Crawford,
2012, p. 10). For instance, by the 1920’s, it was mainly thought that only States were exclusive
subjects of international law, and accordingly the common consent of individual states was a

determinant factor in the relations between them (Crawford, 2012, p. 5).

After the establishment of the League of Nations in 1919, which was a forerunner of the
UN, the vision of modern international law expanded. In this sense, as Kaczorowska stated, the
creation of the League of Nations became a turning point in the shaping of modern international
law (Kaczorowska, 2010, p. 7). During the inter-war period, the scope of international law
extended, and new actors beside States emerged on the international arena, such as
intergovernmental organisations established by states, non governmental organisations created
by private individuals, transnational companies, individuals and groups, including minorities
and indigenous peoples (Malanczuk, 1997, p. 1). Under the influence of the positivist theories,
particularly in the nineteenth century, it was not given importance to individuals, but instead, it
was emphasised the centrality of State (Shaw, 2008, pp. 257-258). However, with the rise in
the international protection of human rights, modern practice has showed that individuals are
active participants of modern international law (Shaw, 2008, pp. 257-258). It was accepted that
individuals and companies had some rights in special treaties, but as Malanczuk mentioned,
they cannot act as a State by acquiring territory, appointing ambassadors, or declaring war
(Malanczuk, 1997, p. 100). Particularly, in the field of human rights, individuals can have
access to international dispute settlement procedures under certain conditions to the extend
permitted by treaties (Malanczuk, 1997, p. 101). Shaw states that establishing international
courts and tribunals to exercise jurisdiction directly over individuals as to specified crimes is a

very modern act in international law (Shaw, 2008, p. 398). It is related with direct criminal

19



responsibility of individuals under international law. 