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OZET

Tezin Bashg: Cocugun Islam Fikhina Ve Irak Aile Hukukuna Gére

Evliligi Ve Bosanmasi1 Karsilastirmah Bir Arastirma)

Tezin Yazar Muhammed Abdulgafiir Selmén ed-Diileyn

Damisman: Dr. kuteybe Farhat

Anabilim Dal: Temel islam Bilimleri Ana Bilim Dah

Tezin Tiiri Yiiksek Lisans

Kabul Tarihi 06/ 01/2023

Bu arastirma Islam toplumunun en onemli sorunlarindan olan kiigiiklerin
evlendirilmesi ve bosanmasi konusuna ¢dziim aramasi sebebiyle onemlidir. Nikah ve
bosamanin ailenin bozulmasi ve yikilmasina engel olan, aile bireyleri arasinda ruhi ve
psikolojik siik{ineti yerlestiren bir yonii vardir. Bu arastirmanin ana konusu islam fikh1 ve
Irak aile hukukuna gore kiigiiklerin evliligi konusunu ortaya koymadir. Mutekaddimiin
fikih alimlerinin geneli bulug cagina ulasmamis ¢ocuklarin nikahlanmasini caiz gortirler.
Irak aile hukuku ve Islim fikhma gore evliligin asgari yasini tespit etme ve Irak aile
hukukuna goére bu konuda konulan yasaga uymayana verilen ceza de arastirmanin
konularina dahildir. Arastirmada betimleyici analitik yontem kullanilmistir. Kiiciiklerin
nikahlanmasi ve bosanmasi konusunda 189 nolu 1959 yilmna ait Irak aile kanunu ile Islam
fikh1 verileri mukayese edilirken ve 6rf, maslahat ile Islam hukukunun ruhuna uygun
gorlis ortaya konulurken karsilastirma yontemine miiracaat edilmistir. Arastirmada su
neticelere ulagilmigtir: IslAm hukukuna gére miimeyyiz olsun veya olmasm velinin
muvafakatiyle kiigliglin nikahlanmas1 gegerlidir. Irak aile hukuku ise kii¢cligiin on bes
yasina gelmis olmasi ve hakimin bu evlili§i onaylamasim sart kosmustur. Hem Islam
hukuku hem de Irak aile kanununa gore evlilik i¢in uygun yas on sekizdir. Hanbeliler
disindaki fakihlere gore kiigiiglin bosamasi gegersizdir. Hanbeliler miimeyyiz ¢cocugun
bosamasmin gegerli oldugunu savunmustur. Islam hukukuna gére kiiciigiin nikah veya
bosamaya zorlanmasi ise yasaklanmigtir. Irak aile hukuku da bu hususa cezai

miieyyideler getirmistir.

Anahtar Kelimeler: Fikih, Evlenme, Bosama, Cocuk, Irak aile kanunu.
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ABSTRACT

Thesis Title: Child Marriage and Divorce in Islamic Jurisprudenc:

the Iraqi Personal Status Law: A Comparative Stud

Author Muhammad Abdul Ghafoor Salman al-Dulaimi
Supervisor: Dr. Qutaiba Farhat

Department: Basic Islamic Sciences

Thesis type: Master’s Thesis

Date: 06\ 01\2023

The importance of this study comes from the fact that it addresses the most
important issues of the Islamic society, it is the issue of child marriage and divorce, and its
great impact on protecting the family from moral deviation and loss, and providing
psychological and spiritual security for family members. The study aimed to know the
judgements of child marriage and divorce in Islamic jurisprudence and Iraqi law, especially
most of new jurists permitted the marriage of a young man or girl under puberty. The study
also aimed to determine the legal age for marriage, as well as determining the punishment
for legal violations in this matter in the Iraqi personal status law and methods of treatment.
The researcher followed the descriptive, analytical and comparative approach between
what came from the provisions of Sharia in the marriage and divorce of minors, and the
effective Iragi Personal Status Law No. 188 for the year (1959), and eliciting the
appropriate opinion of custom, interest, and the spirit of Sharia, and one of the most
important findings of the study. The validity of the minor’s marriage contract with the
consent of his guardian, whether he is discerning or not, according to Islamic law. Contrary
to what came from the Iraqgi legislator, who stipulated that the young person reach fifteen
years of age, and that is only after the approval of the judge. As well as the agreement of
the Sharia and the law on the age (eighteen) of age is the appropriate age for marriage. As
for the divorce of a minor, it does not count as such according to the majority of scholars,
unlike the Hanbalis, who said that the divorce of a discerning boy is valid. As for the issue
of forcing a minor to marry or divorce, Sharia has forbidden it, and the Iraqi legislator has

set a punishment for that as well.

Keywords: Jurisprudence(Figh), Child Marriage, Child Divorce, Minor, Iraqi Law.
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