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ABSTRACT

MARRIAGE AND DIVORCE IN EARLY TWENTIETH CENTURY
OTTOMAN SOCIETY: THE LAW OF FAMILY RIGHTS OF 1917

Altinbas, Nihan
Ph.D., Department of History
Supervisor: Asst. Prof. Akif Kiregci
June 2014

As a result of reforms, related socioeconomic changes, and wars, at the turn
of the 20™ century, problems related to family matters were demanding in the late
Ottoman Empire. People were confused over issues of marriage, divorce, alimony,
and inheritance. Muslim jurists and politicians thus eventually became aware of the
need for change in Islamic family law. Besides, legal modernization and the use of
law as a tool for social control—for the processes of nation building, the creation of
the Ottoman citizen, and the establishment of a new family structure—in the late
Ottoman Empire had changed the Ottoman legal culture and required a reform in all
areas of Islamic law including the family law.

Despite their importance, the issues of family law remain understudied for the
late Ottoman Empire. The general historiography focuses on visible political
institutions, diplomatic events, and intellectual currents. Besides, an equation of the
West with progress and modernity and of the East with stagnation and tradition,
which still dominates much of the discussion on family law reform, obscures the
possible explanations. Hence, the main objective of this work is the presentation and
exploration of the legal, political, sociocultural, and economic contexts of the family
law reform and the reformed law’s application in the new Ottoman legal culture to
examine the compatibility between legal innovation and the needs of state and
society.

Keywords: Family Law, legal modernization, legal culture, twentieth

century, Ottoman history, sijills, marriage, divorce, reform, modernization.



OZET

ERKEN YIRMINCI YUZYIL OSMANLI TOPLUMUNDA EVLILIK VE
BOSANMA: 1917 AILE HUKUKU KARARNAMESI

Altinbas, Nihan
Doktora, Tarih Bolimii
Tez Yoneticisi: Yrd. Dog. Dr. Akif Kiregci
Haziran 2014

Reformlar, onlarla baglantili sosyo-ekonomik degisiklikler ve savaslar
nedeniyle yirminci yiizyilin basinda Osmanli Imparatorlugu’nda aile kurumu ile ilgili
konular -evlilik, bosanma, nafaka ve miras- giindemde idi. Toplumdaki aile hukuku
ile alakali sikintilar1 gidermek ve sorunlara cevap verebilmek maksadi ile Miisliiman
alimler, hukukcular ve politikacilar i¢in ¢alismalar yapmaktaydi. Ote yandan,
hukuktaki modernlesme ve hukukun toplumu kontrol araci olarak kullanilmas1 -Ki bu
sayede ulus-devletin kurulmasi, Osmanli vatandaginin yaratilmasi ve yeni aile
yapisinin  olusturulmasi miimkiin olabilmisti- Osmanli hukuk kiltiriinii de
degistirmisti. Degisen hukuk kiiltiirii ise Islam hukukunun diger tiim alanlarinda
oldugu gibi aile hukukunda da degisiklikler yapilmasini gerektiriyordu.

Aile Hukuku, ge¢ donem Osmanli Imparatorlugu’nda arz ettii dneme rag-
men yeterince ¢alisilmamis bir konudur. Genel tarih yaziminda, politik kurumlar,
diplomatik olaylar ya da entellektiiel akimlar gdrece daha gok yer almistir. Ote yan-
dan, yapilan ¢alismalarda, ilerleme ve modernligin Bati, duraganlik ve geri kalmisli-
gin Dogu ile 6zdeslestirilmesi Osmanli Aile Hukuku arastirmalarini bir dl¢iide yanlis
yonlendirmistir. Bu ¢alismanin ana amaci, 1917 Aile Hukuku Kararnamesi’nin hu-
kuki, politik, sosyo-kiiltiirel eksenlerini incelemek ve yenilenmis Aile Hukuku hii-
kiimlerinin ge¢ Osmanli hukuk kiiltiirii, devleti ve toplumu i¢in uygun olup olmadi-
gin1 degerlendirmektir.

Anahtar Kelimeler: Aile hukuku, hukuk kiiltiirii, yirminci yiizyil, Osmanli,

sicil, modernlesme, reform, evlilik, bosanma.
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CHAPTER 1

INTRODUCTION

1.1 Approach and scope of the work

The transformations and upheavals in late Ottoman society, and the changes
ushered in by legal and social reforms, altered Ottoman legal culture, state
administration, and the way people lived their lives, including Ottoman family
structure. Required thus was a different application of family law, one more in touch
with the times. By exploring the legal, political, sociocultural, and economic contexts
of the 1917 Ottoman Law of Family Rights (here after OLFR) and contextualizing
the history of the law reform, this dissertation demonstrates how essential the family
law reform was for the late Ottoman Empire. In so doing, this study bridges the
methodological gap between law and history and approaches both disciplines from
the viewpoint of social and cultural history to illuminate context and the otherwise

invisible impact of modernization on Ottoman people’s lives.

The present work mainly examines the above-mentioned contexts of the
OLFR in late Ottoman Istanbul from the beginning of the 20" century to 1920s, as
well as the OFLR’s application in Istanbul courts. However, despite this focus, the
research also scrutinizes Ottoman legal modernization. Therefore, the analysis of the

OLFR is preceded by an exploration of the reforms and changes in the legal,



political, social, cultural, and economic arenas that influenced state administration,
the application of laws, and people’s lives, including their perceptions and
expectations. For that matter, the legal reforms’ historical background and the

modernization of law in the late Ottoman Empire are also explored.

Because legal modernization and issues surrounding family law are the main
concerns of the present work, the impact of Ottoman modernization in general lies
beyond its scope. My topic’s analysis will thus be based on the historical
developments from the Tanzimat period to World War 1, the work chronologically
limited within the 20™-century Ottoman Empire from 1900 to the 1920s, and

concentrated on Ottoman Istanbul.

1.2 Literary review

Turkish mainstream legal historiography generally analyzes the Ottoman Law
of Family Rights of 1917 within, macro-analyses of the effects of modernity. These
studies thus merely tend to touch on the OLFR in passing, neglecting important
details about changes in the Ottoman state and society resulting from reforms. The
literature also generally does not question why late Ottoman society needed the
OLFR, and how it affected people’s lives. The current work therefore also attempts
to fill in a gap in legal historiography.

The general literature on the history of Islamic Law in the Ottoman Empire is

rather limited.! Regarding the specific literature on the OLFR, Mehmet Akif Aydin’s

! See Iris Agmon, Family and Court Legal Culture and Modernity in Late Ottoman Palestine, (New
York: Syracuse University Press, 2006); Hamza Aktan, “Islam Aile Hukuku,” in Sosyo-Kiiltiirel
Degisme Siirecinde Tiirk Ailesi Vol 2, edited by Hakki Dursun Yildiz, (Ankara: Emek Gazete ve
Matbaacilik Ltd., 1992); Ahmet Akgiindiiz, Mukayeseli Islam ve Osmanl Hukuku Kiilliyati,
Diyarbakir: Dicle Universitesi, 1986; Giirsoy Ak¢a Himmet Hiiliir, “Osmanli Hukuku’nun Temelleri
ve Tanzimat Donemi’ndeki Hukuksal Yeniliklerin Sosyo-Politik Dinamikleri,” Tiirkiyat Arastirmalari
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book? and articles,® as well as Ebru Kayabas’s master’s thesis, are the most
comprehensive works.* In her thesis, Kayabas agreed with Giilnihal Bozkurt,? Halil
Cin,® and Deniz Kandiyoti,” according to whom the reform of the OLFR constituted
a step towards the westernization and secularization of society, through which
women gained a legal standing in the public sphere. Giilsiim Deniz® did not deal with
the OLFR in detail, but her work proves useful in that she provides valuable

information on discussions surrounding the possibility of Ijtihad after the Tanzimat.

Dergisi, Amira El Azhary Sonbol, “Adults and Minors in Ottoman Sharia Courts and Modern Law,”
in Women, the Family, and Divorce Laws in Islamic History edited by Amira El Azhary Sonbol, (New
York: Syracuse University Press, 1996); J.N.D Anderson, Islamic Law in the Modern World, (New
York: New York University Press, 1959); J.N.D. Anderson, “Law as a Social Force in Islamic Culture
and History,” Bulletin of the School of Oriental and African Studies, University of London 20, (1957);
JN.D. Anderson “Law Reform in the Middle East,” 32 (1956); International Affairs, Ulkii Ansay
Azrak, “Tanzimat’tan Sonra Resepsiyon,”, Giilnihal Bozkurt, Bati Hukukunun Tiirkiye de
Benimsenmesi Osmanli Devieti'nden Tiirkiye Cumhuriyeti'ne Resepsiyon Stireci (1839-1939) (Anka-
ra: Tiirk Tarih Kurumu, 1996), Neset Cagatay, “Islam Hukuku’nun Ana Hatlar1 ve Osmanlilarin
Bunun Bazi Kurallarini Degisik Uygulamalar1,”, Nihat Dalgin, Islam Hukukunda Bosanma Yetkisi,
John L Esposito, Women in Muslim Family Law, (New York: Syracuse University Press, 1982); Hay-
rettin Karaman, Mukayeseli Islam Hukuku (Istanbul: iz Yayincilik, 2009); Aneelies Moors, “Debating
Islamic Family Law: Legal Texts and Social Practices,” in Social History of Women and Gender in
the Modern Middle East, ed. Margaret L. Meriwether and Judith E. Tucker (Boulder, Colo: Westview
Press, 1999); Dora Glidewell Nadolski, “Ottoman and Secular Civil Law,” International Journal of
Middle East Studies 8 (1977); ilber Ortayh, “Osmanli Aile Hukuku’nda Gelenek Seriat ve Orf”, in
Sosyo-Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 2, edited by Hakki Dursun Yildiz. Ankara: Emek
Gazete ve Matbaacilik Ltd., 1992; Ibrahim Sivrikaya, Osmanli Devleti’'nde Hukuk Kaidelerinin
Gelisimi ve Tanzimat’'dan Sonraki Uygulanisi, (Istanbul: Yayla Yaymcilik, 1972); Milen V Petrov,
“Everyday Forms of Compliance: Subaltern Commentaries on Ottoman Reform, 1864-1868,” Com-
parative Studies in Society and History 46 (2004); Avi Rubin, “Legal Borrowing and its Impact on
Ottoman Legal Culture in the Late Nineteenth Century,” Continuity and Change 22 ( 2007); Joseph
Schacht, An Introduction to Islamic Law (London: Clarendon Press, 1996); June Starr, Law as a Met-
aphor: From Islamic Courts to the Palace of Justice (Albany: State University of New York Press,
1992); Sami Zubaida, Law and Power in the Islamic World (London: Tauris, 2005); Thsan Yilmaz,
Muslim Laws, Politics and Society in Modern Nation States Dynamic Legal Pluralisms in England,
Turkey and Pakistan (Aldershot: Ashgate, 2005); Thsan Yilmaz, “Secular Law and the Emergence of
Unofficial Turkish Islamic Law,” The Middle East Journal, 56, (Winter 2001).

2 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku (Istanbul: Marmara Universitesi ilahiyat Fakiiltesi
Vakfi Yaynlari, 1985).

3 Mehmet Akif Aydin, “Osmanlilarda Aile Hukukunun Tarihi Tekamiilii,” in Sosyo-Kiiltiirel Degisme
Siirecinde Tiirk Ailesi Vol 2, edited by Hakki Dursun Yildiz. (Ankara: Emek Gazete ve Matbaacilik
Ltd., 1992); Mehmet Akif Aydin, Tiirk Hukuk Tarihi, (Istanbul: Hars Yayincilik, 2005).

* Mehmet Akif Aydm, Islam-Osmanli Aile Hukuku; Ebru Kayabas, “Hukuk-1 Aile Kararnamesi.”
(M.A. thesis, Istanbul Universitesi Sosyal Bilimler Enstitiisii, 2002).

® Giilnihal Bozkurt, Bati Hukukunun Tiirkive’de Benimsenmesi Osmanli Devleti'nden Tiirkiye
Cumhuriyeti ne Resepsiyon Siireci (1839-1939), (Ankara: Tiirk Tarih Kurumu, 1996).

® Halil Cin, Islam ve Osmanli Hukuku nda Evlenme (Konya: Selguk Universitesi Basimevi, 1988);
Halil Cin, Eski Hukukumuzda Bosanma, (Ankara: Ankara Universitesi Basimevi, 1976).

’ Deniz Kandiyoti, “End of Empire: Islam, Nationalism and Women in Turkey,” in Women, Islam &
the State, ed. Deniz Kandiyoti (London: Macmillan Press, 1991), 36.

8 Giilsiim Deniz, “islam Hukuku’nda Yenilesme ve Tanzimat Sonrast Osmanli imparatorlugu’nda
Aile Hukuku ile Tlgili Yenilik¢i Diisiinceler,” (M.A. thesis, Erciyes Universitesi, 1992).

3



For her, the Ottoman Law of Family Rights is a tajdid case, which solved the tangled
problems around marriage and divorce issues in the Ottoman Empire.
Ziyaeddin Fahri Findikoglu® has provided information on the era from a first-

person point of view. In an article, Mehmet Unal®™

explained the historical events
that led to the establishment of the OLFR. However, Mehmet Akif Aydin’s work has
proved most useful for my overall project. In addition to employing a variety of court
registers, state documents, and journals of the era, I follow Aydin in highlighting
historical events of the era to demonstrate that Islamic Family Law was by no means
uniform or stagnant in the late Ottoman Empire. Exploring variety of court registers
allowed me to show the differences between the wording of the OLFR and its
implementation in the daily lives of the late Ottomans, something Aydin did not do..

Several scholars have contributed to the study of legal modernization in the
Ottoman Empire and the Middle East. Although most of them deal with the issue
generally and rarely focus on the OLFR, their works are worth mentioning. In his
book Women in Muslim Family Law, John Esposito explored the history of family
law reform in the Middle East, and how the ideas of Rifaah Badawi Rafi al-Tahtawi,
Muhammad Abduh, and Qasim Amin influenced other intellectuals of the Muslim
world regarding the reform and/or renewal of Muslim family law. According to
Esposito, these three figures-provided the ideological and intellectual background for
the reformers of Ottoman family law.™

In her article, Annelies Moors discussed the flexibility and fluidity of Islamic

family law within its patriarchal nature. However, according to Moors and Mervat

® Ziyaeddin Fahri Findikoglu, “Aile Hukukunun Tedvini Meselesi,” Ebul’Ula Mardin’e Armagan,
(istanbul: Istanbul Universitesi Hukuk Fakiiltesi Yayinlari, 1944).

19 Mehmed Unal, “Medeni Kanunun Kabuliinden Once Tiirk Aile Hukukuna iligkin Diizenlemeler ve
Ozellikle 1917 Tarihli Hukuk-u Aile Kararnamesi.” Ankara Universitesi Hukuk Fakiiltesi Dergisi 34
(1978): 195-231.

! John L. Esposito, Women in Muslim Family Law.

4



12 the nationalist ideologies of the late 19™ and 20™ centuries have

Hatem,
increasingly turned the family into a highly charged political symbol, rendering
family law a symbol of Islamic identity in Muslim countries. Moors argued that,
perceiving the strong need to modernize and strengthen the empire, Ottoman rulers in
the 19™ century instigated numerous reforms to codify law texts and thus increase
state supervision in the courts. In this way they also renewed family law.*®

Likewise, Ellen Fleischmann focuses on discussions on women in lIran,
Turkey, Egypt, and Greater Syria in the early 20™ century. In these countries,
women’s status became a potent barometer of a society’s modernity. The discussions
in these countries also encompassed technological progress, secularism, the rule of
law, women’s emancipation, and monogamy, eventually leading to the reform of
family law in the Ottoman Empire.* In the final part of my research | tried to
examine similarities in the processes of family law reform in the Ottoman Empire
and in Egypt, also encompassing discussions on technological progress, secularism,
the rule of law, women’s emancipation, and monogamy.

Robert Eisenman has argued that the Ottoman Land Code of 1858, the
Mecelle, and the OLFR constitute the important legislative movements in the Middle
East known as Islamic modernism. Eisenman blamed the nationalistic fervor of the
Committee of Union and Progress (hereafter CUP) rulers for the rather abrupt
promulgation of the OLFR in the middle of the war.'® In her works, Deniz Kandiyoti
has contextualized the OLFR within the nationalist political and social history of the

CUP elites’ vision, which included the new family and women in the late Ottoman

12 Mervat Hatem, “Modernization, the State and the Family in Middle East Women’s Studies,” in So-
cial History of Women and Gender in the Modern Middle East, ed. Margaret L. Meriwether and Judith
E. Tucker, (Colorado: Westview Press, 1999).

13 Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 144.

Y Ellen L. Fleishmann, “The Other “Awakening”: The Emergence of Women’s Movements in the
Modern Middle East, 1900-1940,” in Social History of Women and Gender in the Modern Middle
East, ed. Margaret L. Meriwether and Judith E. Tucker (Boulder, Colo: Westview Press, 1999).

!5 Robert H. Eisenman, Islamic Law in Palestine and Israel (Leiden: E.J. Brill, 1978).
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Empire.’® In her article, Elizabeth White noted that the OLFR was the earliest reform
that permitted women to ask for separation, without limiting the husband’s right to
repudiate a woman’s request for divorce on specific grounds, whether these were
mentioned in the marriage contact or constituted others generally considered valid.*’

In his book Brief History of the Late Ottoman Empire, Siikrii Hanioglu
mentioned the OLFR as one of the temporary laws confirmed by imperial decrees. In
fact, the OLFR was one of the important decisions confirmed without any discussion
in the chamber.*® In his book, which provides useful information about the economic
and social contexts of the OLFR, Yavuz Selim Karakisla details the situation of late
Ottoman women, their plight and the necessity to earn their own living during World
War 1.*° Karakigla has provided a detailed account of the economic, social, and
political contexts of the late Ottoman Empire, which caused much suffering for
women whose husbands were at war or missing. Although he does not discuss the
OLFR in detail, the social background he details indicates the necessity of a new
family law for women.

In his various works, ilber Ortayli has examined the Ottoman family and
family law, relating the OLFR to these considerations.?® Alen Duben and Cem Behar
have provided a detailed account of Istanbul for the period studied in the present
work. The writers discuss family-related issues including polygamy, relating to these

debates the promulgation of the OLFR.?! Likewise, in her book, Fanny Davis has

'8 Deniz Kandiyoti, Women, Islam and the State (London: Macmillan Pres, 1991).

7 Elisabeth H. White, “Legal Reform as an Indicator of Women Status in Muslim Nations,” in Lois
Beck and Nikki Keddie, eds., Women in the Muslim World (Cambridge: Harvard University Press,
1978).

18 Siikrii Hanioglu, A Brief History of the Ottoman Empire (Princeton: Princeton University Press,
2008).

9 yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire: Society for the Employ-
ment of Ottoman Muslim Women (1916-1923) (Istanbul: Ottoman Bank Archive, 2005).

2 flber Ortayl1, “Osmanlh Aile Hukuku’nda Gelenek Seriat ve Orf,”, 460-461.

L Alen Duben and Cem Behar, Istanbul Households Marriage, Family and Fertility 1880-1940
(Cambridge: Cambridge University Press, 1991).



introduced a colorful picture of the era, exploring the representation of the Ottoman
family and of Ottoman women in novels, journals, and travelers’ notes. She also
noted late Ottoman intellectuals’ views regarding the promulgation of the OLFR.?

Unlike the works mentioned so far that dealt with Ottoman modernization
processes in general and regarded the OLFR as part of this process, J. N. D.
Anderson has focused on the law’s local application and analyzed its impact on the
other Muslim countries, for example, in the law of the Druze community, the Syrian
Law of Personal Status, and the law of Turkish Cypriots.?® In Beyond the Code, Lynn
Welchmann examines the rules governing Muslim personal status for Palestinians in
the West Bank, with comparative reference to Gaza. She mentions the OLFR as the
first codification of Islamic Law on marriage, divorce, and related matters, and
scrutinizes the OLFR’s text and application in Palestine.?*

Elizabeth Brownson’s doctoral thesis is also one of those regional works to
deal with the OLFR. She examines the nafaga, female-initiated divorce, and child
custody cases between 1925 and 1939) from Jerusalem and its environs to
demonstrate how Palestinian Muslim women were active participants in the Sharia
court system, which employed the OLFR. In her gender-focused study, the OLFR
emerges as the law that improved women’s rights in marriage and divorce from in
relation to those they had under classical Hanafi law, the most patriarchal of the four

Sunni schools.?® While these regional studies proved of great assistance to my project

%2 Fanny Davis, The Ottoman Lady a Social History from 1718 to 1918 (Connecticut: Grenwood
Press, 1986).

2 JN.D. Anderson, “The Family Law of Turkish Cypriots,” Die Welt des Islams, New Series 5
(1958): 161-187; J.N.D. Anderson, “The Personal Law of the Druze Community.” Die Welt des
Islams, New Series 2 (1952): 1-9; J.N.D. Anderson, “The Family Law of Turkish Cypriots,” “The
Syrian Law of Personal Status,” Bulletin of the School of Oriental and African Studies, University of
London 17 (1955): 34-49.

?* Lynn Welchmann, Beyond the Code Muslim Family Law and Sharia Judiciary in the Palestinian
West Bank (Hague: Kluwer Law International, 2000).

% Elizabeth Brownson “Gender, Muslim Family Law, and Contesting Patriarchy in Mandate Pales-
tine, 1925-1939” (PhD dissertation, University of California, 2000).
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theoretically, 1 could not draw from them insights about the context of family law
reform in Ottoman Istanbul.

The study of Islamic legal discourse that flourished as a result of the Cultural
History and Gender approach® shattered the perception of Muslim women as
oppressed, as well as purely patriarchal understandings of Islamic societies.?’ In their
works, Leslie Peirce and Iris Agmon—in the context of 17™-century Anatolia and
19™-century Damascus, Jaffa, and Haifa, respectively?®—showed that women avidly
used the courts to claim their rights. Their studies revealed that in the context of
shari’a, gender boundaries were not as inflexible as assumed and subject to
negotiation.?

Judith E. Tucker, another leading scholar of legal studies employing gender
as an analytical tool, has suggested that departing from the prior application of law,
the OLFR did not necessarily move in the direction of expanding women’s rights.30
She has devoted two articles® to comparing the OLFR to prior applications in family

law, and her work has proved most useful to my research in regard to classical

%6 Until the advent of this approach, Women Worthies, Political and Institutional History and Social
and Economic History played an important role in showing that women were as fully capable of hold-
ing power and authority akin to the ones that were enjoyed by men. Using these approaches, historians
retold well-known historical events by recognizing the parts played by women. It was the task of the
Social and Economic Historians to restore women to history and document their roles as peasants,
workers, merchants, or slaves. Social and Economic historians shattered the myth of Muslim woman’s
passivity and isolation in some kind of secluded, unchanging traditional world.{AU: | am not sure
why you capitalize and italicize some of these descriptors here. I don’t think it is necessary.}

2" Margaret L. Meriwether and Judith E. Tucker, “Introduction,” in A Social History of Women &
Gender in the Modern Middle East eds Margaret L.Meriwether and Judith E.Tucker, (Oxford:
Westview Press, 1999), 15.

% Leslie Peirce, Morality Tales: Law and Gender in the Ottoman Court of Aintab (University of Cali-
fornia Press, 2003); Iris Agmon, Family and Court Legal Culture and Modernity in Late Ottoman
Palestine.

% Barbara Stowasser, Women in the Qur’an: Tradition and Interpretations (Oxford: Oxford Universi-
ty Pres, 1994).

% According to Tucker, the codification of legal rules governing the issues of marriage and divorce
eliminated the possibility of selecting among the varied texts of the Islamic law that might be empow-
ering women.

31 Judith Tucker, “Legacies of Legal Reform: Muftis, the State, and Gendered Law in the Arab Lands
in the Late Ottoman Empire,” New Perspectives on Turkey 24 (2001): 1-16; Judith Tucker, “Revisit-
ing Reform: Women and the Ottoman Law of Family Rights, 1917,” Arab Studies Journal 4(1996):
4-17.



Hanafi law and the diversity within the Hanafi School. Much like Tucker, | have
employed court cases to show how women could maneuver within the courts to
achieve their objectives. | have, however, also bound my analyses into an overview

of the generally changing legal culture in the late Ottoman Empire.

1.3 Structure

The four main chapters of this work scrutinize the family law reform in the
late Ottoman Empire at different, complementary levels, creating a comprehensive
and integrated picture of family law reform. Chapters 2 and 3 scrutinize the
importance of the OLFR to the late Ottoman state and society, respectively. Both
chapters have two sublevels dealing with the legal, political, sociocultural, and
economic contexts of the family law reform. Starting with how reforms and legal
modernity changed the late Ottoman legal culture and administration requirements, |
explore the emerging need for a reform to family law in terms of the CUP’s
ideological aspirations. | also take into account regular Ottomans’ lives during this
time of change and reform.

Chapter 4 sheds light on the major actors who challenged each other
regarding how family law reform should be enacted: these encompass the circles of
the chief religious authority of the Ottoman Empire,** Mesihat, and the cadres of the
CUP. The chapter explores the promulgation of the OLFR, and the law’s eventual
annulment, and the roles played by these diverse actors.

Chapter 5 of the present dissertation explores the content of the Ottoman Law
of Family Rights of 1917, as well as its application in the Istanbul courts from 1915

to 1923. With the help of court proceedings of the period, | compare the application

32| henceforth use the Ottoman “Mesihat” for the chief religious authority of the Ottoman Empire.
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of family law before and after the introduction of the OLFR, again taking into
consideration sociocultural and economic context in late Ottoman Istanbul. The court
records aptly manifest the human stories behind the law, revealing the essential need
for the OLFR at this time.

I conclude my work with chapter 6 by exploring similarities in processes of
family law reform in the late Ottoman Empire and in Egypt, leaving room for future
research. The chapter aims to show that the codification of Islamic family law was
not a neutral process devoid of political or ideological impact. Although the
historical times called for a legal change, reforming family law caused the disruption

of centuries-old legal and social traditions.

1.4 Sources

Because of the importance of legal, political, sociocultural, and economic
context for the present study, primary reference sources range from various state
documents to newspapers, journals, and travelers’ notes.

The exploration of the contexts for the family law reform required mainly the
use of state-related documents. Questions regarding Ottoman legal modernity,
governmentality, population control, processes of nation-building, the creation of the
Ottoman citizen, and state control over the legal system are scrutinized via
documents of the Meclis-i Viikela Zabit Ceridesi, Dahiliye Nezareti (The Ministry of
Interior), Hariciye Nezdareti (Ministry of Foreign Affairs), to be found in the Prime
Ministry Ottoman Archives. (The texts of the Body of Regulations of Population
Matters, Sicill-i Niifis Nizamndamesi, and Population Law, Sicill-i Niifus Kanunu, are

found in the Diistir.)
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State documents located in the Prime Ministry Ottoman Archives have also
been used to establish the political and sociocultural contexts of the family law
reform. | have drawn on the journals Tiirk Kadini, Kadinlar Diinyasi, Siis, Bilgi
Yurdu Isig1, Ictihad, Inci/Yeni Inci, Islam Mecmuasi, Mizan, Sebiliir Resat, Strat-i
Miistakim, Siyanet and Volkan, as well as on novels of the time, to gather more
general contextual information, especially about the ideology of the late Ottoman
rulers, the everyday life of Ottomans, and the situation and status of women.*®

Reading these journals enables us to compare and contrast the responses of
people with various ideas to the family law reform. The issues of polygamy and the
veiling of women, of interest to intellectuals and reformists, were discussed mostly in
books,** periodicals, and newspapers. In addition to these sources, travelers’ notes
also provided firsthand information about marriage in the Ottoman Empire, and
Ottomans’ approach to polygamy.*

The Mesihat and the cadres of the CUP took different paths on the road to the
promulgation of the OLFR. The Defters of the Mesihat, the decisions of the Darii’l
Hikmeti’I-Islamiye, and the fetvas they issued reveal a great deal about these circles’
concern regarding the plight of women as a result of missing husbands and the
repercussions of wartime conditions in general. Likewise the journal of the Mesihat,
Ceride-i Ilmiyye, provides information about the questions people had regarding

legal matters and the Mesihat’s answers.

% Halide Edip Adivar, Handan (istanbul: Can Yayinlari, 2012); Yakup Kadri Karaosmanoglu, Kiralik
Konak (istanbul: iletisim, 2010), and also various novels of Ahmet Mithad Efendi, Nabizade Nazim
and Halit Ziya Usakligil.

% Avrupalilasmak- Felaketlerimizin Esbabi, Tiiccarzade ibrahim Hilmi, 1332 (1916), Bizde Kadin,
Ahmed Cevad, 1328 (1912), Kadinlarimiz, Celal Nuri, 1331 (1913), Taaddiid-ii Zevcat ve Zeyl, Fatma
Aliye-Mahmud Esad, 1318 (1898), Vazife ve Mesuliyet, Ahmed Riza, 1324 (1908).

% Lucy Mary Jane Garnett, Turkey of the Ottomans, (New York: Sir I. Pitman & Sons, 1911), 206-
207; Sir Edward Pears, Turkey and Its People (London: Methuen & Co.Ltd., 1911), 68; Marmaduke
Pickthall, Harpte Tiirklerle Birlikte (istanbul: Yeditepe Yayinevi, 2009), 91.
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To shed light on how the office of the Grand Regent (Qadl),36 Seyhiilislam,37
and the CUP government negotiated and interacted during the preparation of the
family law reform bill, I used the Meclis-i Mebusan Zabit Ceridesi and the arz and
irades sent back and forth between the Mesihat and the Sadaret.

For the CUP cadres, | made use of the application procedures for the OLFR,
available in state documents housed in the Prime Ministry Ottoman Archives.® For
the body of regulations and the text of the OLFR, different issues of the Diistiir were
used. To scrutinize the innovations introduced by the OLFR, | explored various sijills
from the Istanbul courts.*® Concerning the annulment of the OLFR, state documents
helped trace the reactions of non-Muslims,*® while the views of opposition Muslim
conservatives’ were explored especially through Sebil-iir Resat and Sirat-1 Miistakim.

Case studies regarding the application of the OLFR are gathered from various
Istanbul courts’ proceedings, sijills. | employed the sijills to asses whether a law
introduced into the harsh conditions of warfare changed Ottoman marriage and
divorce patterns, to see if Ottoman women managed to ameliorate their plight, and to
explore how people interacted in the new legal culture. For that purpose, articles of
the OLFR are analyzed in chapter 5, via examples from the Istanbul courts between

1915 and 1923.4

% I hereby use Qadi for Ottoman regent.

37T hereby use Seyhiilislam for Ottoman Grand Qad.

% {.DUIT, MV, DH SN THR, DH MB HPSM M.

% Anadolu Sadareti, Galata, Beykoz,

“HR. HMS. iSO.

*! The courts are Anadolu Sadareti, Beykoz, Galata, Uskiidar, Evkaf
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CHAPTER 2

POLITICAL AND LEGAL CONTEXTS OF MARRIAGE AND

DIVORCE IN THE LATE OTTOMAN EMPIRE

In this chapter, the aim is to shed a light on the processes of reform, on
concurrent social and political changes, and on the effects of previous centuries’ wars
in the Ottoman Empire with regard to their impact on family and family law reform.
I will explore first how people reacted to modernization and the new legal culture by
considering legal and political contexts in this chapter, and sociocultural and
economic contexts in the following one, elaborating on why family law reform and
the codification of Islamic family law were needed in the late Ottoman Empire. For
that purpose, | will be using state archives,*? court records (sijills) from the Istanbul
courts from the 1900s to 1923, and some journals of the era (Sebil iir-Resat, Sirat-1

Miistakim, Kadinlar Diinyasi, Tiirk Kadini, Ictihdd, Tiirk Yurdu) as primary sources.

2.1 Political context of marriage and divorce
The final century of the Ottoman Empire brought turmoil for almost all its
citizens. During the wars many people died, and women were left alone in the middle

of starving cities surrounded by economic problems. The ruling political party, the

*2 Prime Ministry General Directorate of State Archives, Bagbakanlik Osmanli Arsivleri (BOA).
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CUP, introduced Westernist policies related to women and family to solve some of
these problems. Women’s movements at the end of Ottoman Empire also had an
impact on the CUP’s Westernist agenda concerning family politics, which eventually

gave way to the promulgation of the new family law.

2.1.1. Rule of the Committee of Union and Progress (CUP)

The last phase of the Ottoman Empire was a period of political, social,
economic, and cultural change and turmoil. Along with the people of the Balkans,
Istanbulites much suffered from the nationalistic movements of the 19" century. This
nationalism had most of the Muslim population flee the Balkans for Istanbul, where
they lived in difficult conditions.”® According to Yavuz Selim Karakisla, the Balkan
Wars (1912-1913) made for the overture of World War |, and during the four years
of the world war, the Ottoman Empire fought on several fronts in three continents.
By signing the Mundros Armistice on October 30, 1918, the Ottoman Empire
literally lost the war.** As a result, the multinational forces composed of British,
French, and Italian soldiers occupied Istanbul in 1920, as set forth in the Sévres

Treaty signed after the armistice.*

The Balkan Wars and World War | brought great difficulty for the Ottoman
economy. Hunger and epidemics caused population loss, and thousands of people

were forced to migrate. Fires were also common during that era, making many

3 Alen Duben and Cem Behar, Istanbul Households Marriage, Family and Fertility 1880-1940, 13.
* Yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire: Society for the Employ-
ment of Ottoman Muslim Women (1916-1923), 39.

*Ibid., 39.
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Istanbulites homeless.*® The Ottoman Empire in the early 20™ century thus faced a

disaster in the early 20" century, if not chaos.

The Committee of the Union and Progress (CUP), organized by the Young
Turks first as a secret organization, emerged as the ruling political party during the
Second Constitutional Period. CUP members had revolted against the sultan
Abdilhamid II on July 23, 1908, to restore the Constitution; hence Ottoman
constitutional political life resumed.*’ Tarik Zafer Tunaya has defined three periods
for the CUP: 1909-1912, when it came to power; at this time the power of the
legislature was amended and the Second Constitutional Period began with the
sultan’s powers restricted and a truly constitutional system established.”® Then
followed the period of rule, 1913-1918; and finally the period of the armistice, 1918-
1922.

The establishment of the Hiirriyet ve Itilaf Party in 1911 also marked another
significant point for the CUP, as CUP rulers took every measure to dispose of the
opposition party. For that purpose, the Talat and Enver Pashas in 1913 organized the
Babiali Baskini, after which the CUP became the only party on the Ottoman political
scene.* According to Siikrii Hanioglu, the CUP was the harbinger of constitutional
revolution, yet once in power, CUP rulers developed distaste for strong legislatures.
Like the sultan, they were concerned about the ability of a strong parliament to
undermine the regime and aggravate ethnoreligious conflict.”® However the CUP did
not abolish the parliament. Instead, the rulers skillfully used the press to restrict

freedom of speech and to consolidate their power.

“ Alen Duben and Cem Behar, Istanbul Households Marriage, Family and Fertility 1880-1940, 23.
*" fhsan Yilmaz, Muslim Laws, Politics and Society in Modern Nation States Dynamic Legal Plural-
isms in England, Turkey and Pakistan, 3.

“* 1bid., 92.

* Tarik Zafer Tunaya, Tiirkiye de Siyasal Partiler (Istanbul: iletisim, 2009), 395-399.

%0 Siikrii Hanioglu, A Brief History of the Ottoman Empire, 163.
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Justin McCarty argues that the Young Turks had long searched for formula to
modernize and westernize the Ottoman Empire. They were revolutionaries and
reformers in that they wanted to change the state and society radically. But the
disastrous results of the wars required an end to political rivalry and strong
leadership in the political arena.”* A series of military defeats threatened the empire,
and the cities of the empire were crowded with the refugees and the wounded. These
harsh conditions made people accept one-party rule by the CUP, which started in

1913 after the Bdbidli Baskini.*

Although the Turks were the last group to embrace nationalism, Turkish
nationalism became the fastest-growing ideology in the late Ottoman Empire,
especially after the Balkan Wars.>® Stanford Shaw states that Turkish nationalism
developed as a result of the loss of 83% of the empire’s European territories.> At
that time, most of the empire’s non-Turkish subjects had already become nationalists
and declared the Turks as their enemies.” In fact, Muslim Albanian support of the
rebels during the Albanian revolt changed the Turks’ approach to Ottomanism.*®

Rising Arab nationalism also stirred its Turkish counterpart.

After 1913, the CUP pursued an intensive policy of economic® and cultural

Turkification,®® and even some of the reformers wanted to relinquish the Ottoman

5! Tarik Zafer Tunaya, Tiirkiye de Siyasal Partiler, 399.

52 Stanford J Shaw and Ezel Kural Shaw, History of the Ottoman Empire and ModernTurkey Volume
I1: Reform, Revolution, and Republic: The Rise of Modern Turkey, 1808-1975, 289.

%3 Roderic Davison, “Nationalism as an Ottoman Problem and the Ottoman Response” in Nationalism
in a Non-National State: The Dissolution of the Ottoman Empire, eds. William W. Hadad and William
L. Ochsenwald (Ohio: Ohio University Press, 1977), 25-26.

> Stanford J Shaw and Ezel Kural Shaw, History of the Ottoman Empire and ModernTurkey Volume
11, 287-289.

> jhsan Y1lmaz, Muslim Laws, Politics and Society, 87.

% Stanford J Shaw and Ezel Kural Shaw, History of the Ottoman Empire and ModernTurkey Volume
I, 247.

" The Young Turks’ aim was to save the nation, for saving the nation according to them meant saving
the Ottoman state. (See: Aykut Kazancigil, “Tiirkiye’de Modern Devletin Olusumu ve Kemalizm,”
Toplum ve Bilim, 17 (1982): 82) However, the Ottoman state was deficient in providing the necessary
capital for such economic progress. According to Zafer Toprak, in the early days, the CUP decided to
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state and create a secular Turkish nation.® The most influential Turkish nationalist
was Ziya Gokalp (1876-1924). According to McCarty, Gokalp and other nationalists
emphasized the importance of Turkish folk culture, pre-Islamic Turkish history, a
pure Turkish language uncorrupted by Arabic and Persian, and the political traditions
of the central Asian Turks. They encouraged the diminishing role of Islam in the

public sphere and its replacement by nationalistic fervor.®

The situation of the Ottoman Empire at the turn of early twentieth century
required a strong and centralized state apparatus, made possible by administrative

and political reforms.

2.1.2 Administrative and political reforms: Centralization, bureaucratization,

and governmentality

The Ottoman rulers in the course of the 19" and 20™ centuries instigated
numerous reforms aiming at strengthening the central state apparatus and its
bureaucracy. The area of family law was gradually affected by these reforms and
their resulting changes.®! The legal measures regarding the population and the CUP’s
family politics rule will be explored in this section using state documents as primary

sources.

bring foreign capital to the empire, a policy which achieved success from 1908 to 1913. However,
with the commencement of World War |, the idea of transferring foreign capital was denounced.
Moreover, it was argued that foreign capital made the Ottomans lose their economic independence,
becoming only a source of human capital. Hence the CUP rulers abolished capitulations and boycotted
of European products, which eventually became part of their national economy project.(See: Zafer
Toprak, Tiirkive'de Milli Iktisat 1908-1918 (Istanbul: Dogan Kitap, 2012), 86-87).

*% Deniz Kandiyoti, “End of Empire,” 34.

> June Starr, Law as a Metaphor, 13.

% Justin Mccarthy, The Ottoman Turks An Introductory History to 1923 (New York: Longman, 1997),
209.

o1 Kate Flemming, “Women as Preservers of the Past: Ziya Gokalp and Women’s Reform,” in Decon-
structing Images of the Turkish Woman edited by Zehra Arat, (New York: St. Martin’s Press, 1998),
152.
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The reform period in the late Ottoman Empire marked the beginning of the
modern notion of governmentality, whose objective is to manipulate a population
into advancing its welfare and productivity.®* That notion considered education,
industry, and economic policy matters of state concern, to be implemented and
regulated through bureaucracy and law. According to Sami Zubaida, with the 19™-
century reforms in the Ottoman Empire, the aim was to create a centralized modern
state, with formalized institutions and practices of law as integrated within state
bureaucracy. The codification of law texts, state supervision, and enhanced
government control over the legal system, meant an increase in bureaucratization and

standardization.®®

The centralized modern state is usually defined as a nation-state with a notion
of “common citizenship” before the law.®* In the Ottoman Empire, citizenship had
been in the process of becoming internalized since Mahmud 11, who once said that he
did not differentiate among his subjects unless they were at mosque, church, or
synagogue.®® In fact, the new notion of justice, addlet, that also thrived during the
reign of sultan Mahmud Il, emphasized Ottoman subjects’ equality before the law.
Actually, the notion addlet ultimately gave way to the emergence of the notion of
citizenship.®® From the time of the sultan Mahmud Il to the Second Constitutional
Period, personal ties based on kinship were thus slowly replaced by notions of

homogenous national belonging (citizenship) in the late Ottoman Empire.®’

The Ottoman legal system operated differently than modern law applied by

nation-states. In the Ottoman legal tradition, equating Muslim and non-Muslim

%2 Sami Zubaida, Law and Power in the Islamic World, 128.

% Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 151.

* Sami Zubaida, Law and Power, 141.

% Resat Kaynar, Mustafa Resit Pasa ve Tanzimat (Ankara: Tiirk Tarih Kurumu Yayimlari, 1954), 52-
53.

% Sami Zubaida, Law and Power, 125.

%7 Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 151.
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Ottoman subjects before the law contradicted Islamic Law, which protected non-
Muslims but did not see them as equal to Muslims.?® The Ottoman legal system let
Jewish and Christian communities, like Muslim ones, practice their own (religion-
based) family law. The modernization of the legal system would clearly go against

such a differentiation, having a common law for all people.

During the Tanzimat period, the idea of the unification of all Ottoman
subjects, ittihad-: andsuwr, offered a solution to the problems of the Ottoman Empire.
The Law of Ottoman Citizenship, Taabiyeti Osmaniye Kanunndmesi promulgated in
1869, was inspired by the French citizenship law of 1851. The law set the conditions
for Ottoman citizenship and denaturalization in nine articles.®® The concept of
citizenship became more precise during the Second Constitutional Era.” In fact, the
model of the citizen (vatandas) was created during the Young Turk era, and the

relationship between the citizen and the state was regulated with the Constitution.”

The Second Constitutional Period was also when CUP rulers constructed “a
common secular Ottoman identity.” They believed that religious and ethnic
differences polarized society, which was considered harmful to the well-being of the
country.”® To boost the newly constructed secular Ottoman identity, new national
celebrations and commemorations, such as iyd-i Milli-i Osmani (Ottoman National

Fest), Meclis-i Milli'nin Yevmi Kiisidi (the Anniversary of Parliament’s

% Sami Zubaida, Law and Power, 125.

% Fisun Ustel, “Il. Mesrutiyet ve Vatandasin ‘icadi,” in: Modern Tiirkiye'de Siyasi Diisiince:
Tanzimat ve Megrutiyet 'in Birikimi, ed. Tanil Bora and Murat Giiltekingil (istanbul: letisim Yayinlari,
2001), 166.

" Ariel Salzmann, “Citizens in Search of a State,” in Extending Citizenship, Reconfiguring States, ed,
Michael Hanagan and Charles Tilly (New York: Rowman and Littlefield Publishers, 1999), 37-66.

! Tarik Zafer Tunaya, Tiirkiye de Siyasal Partiler, 399.

"2 Fiisun Ustel, Makbul Vatandasin Pesinde 11 Mesrutiyet'ten Bugiine Vatandashik Egitimi, (Istanbul:
Tletisim, 2004), 30.
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Inauguration), Mektepliler Bayrami (Schoolchildren’s Day), Cocuklar Bayrami

(Children’s Day), and /dman Bayram: (Gymnastics Day), were invented.”

For administrative purposes, state officials kept records of non-Muslim
people as well; like Muslims, they had also become objects of the bureaucratic
Ottoman state.”* In the classical Ottoman system, all records of Muslim and non-
Muslim people were kept for one reason: tax collection. During CUP rule, with its
new applications of the modern state, records, such as those of marriages and
divorces, were kept strictly for the purposes of government. Records of foreigners
who married Ottoman citizens and thus received modern citizenship were kept to
keep track of the notion of citizenship. In cases of divorce, foreign men and women
were denaturalized, and archival documents indicate that, especially foreign women
were sometimes required to leave the country after divorce, having signed legal

documents stating that they would not come back.”

The common Ottoman identity/citizenship was deemed so important that even
the non-Muslim population living on the periphery of the empire was taken into
consideration. For instance, the situation of youth in Beirut was scrutinized. The
governor of Beirut complained that Muslim and non-Muslim youth who were well
educated and spoke foreign languages had come under the influence of foreign
powers. He proposed government employment for these young people to ensure their

loyalty to the Ottoman state.”

In line with notion of governmentality, keeping demographic records of

Ottoman subjects became really important for the Ottoman authorities especially

" Fiisun Ustel, Makbul Vatandasin Pesinde, 28-29.

" {lber Ortayli, “Osmanli Aile Hukuku’nda Gelenek Seriat ve Orf,” 460-462.

™ “Osmanl ile izdivdc etmis kadinlarin es vefiti ya da bosanma durumunda asil taabiyetlerine riicii
edebilmeleri igin... gereken serditin uygulanmasi, elinden Osmanlt iilkesini terk edecegine ve bir daha
donmeyecegine dair senet alinmasi...” SD MLK MRF 2846, 41, A4, 18 October 1916.

* DH KMS 63 59, Al, 6 April 1914.
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during the Second Constitutional Period. As part of this practice, for instance, many
provinces asked that the Ministry of Interior punish those who did not record births,

deaths, and marriages.’’

The Marriages of Ottoman citizens living abroad were also of concern to the
Ottoman state. For instance, a lengthy document from 1916 explored the marriage of
Muslim Ottoman male citizens to foreign non-Muslim women, that of Muslim
Ottoman women to foreign Muslim men, and the—then forbidden—marriage of
Ottoman Muslim women to Iranian men, as well as the situation of those married in a
foreign country with children. Ottoman archival records provide an abundance of
evidence about communications between different consular officials and the Bab-:
Ali between 1911 and 1914 regarding various questions concerning Ottoman
citizens’ marriage and divorce. These records are a key component to understanding

the background within which the OLFR was issued.’

Governmentality also meant that the population’s health became a state
concern. The state controlled the health of both men and women (widowed and
virgins) through doctors. For instance, venereal diseases had become common in the
late Ottoman Empire, and the state took measures against their spread. Every man
and woman who wanted to get married needed to apply to a Sharia court, where they
were checked by doctors. However, the medical examination of women, especially
virgins, caused tension in some parts of the empire. For instance, the Karasi governor
asked the Ministry of Interior whether midwives could perform the medical

examination of women. The Ministry of Interior declared that only doctors could

" “Devletlii efendim hazretleri, niifus memuriyetden véki olan talep ve iddia iizerine bir¢cok kéy ve
mahalle imam ve muhtarlarimin dogum vefdyat ve miinekehat vukudtimi vaktiyle vermediklerinden
dolayr haklarinda nakdiceza muamelesine tevdi edildikleri evraki miidevvereden anlasildi. Bunlardan
celp ve sorguya ¢ekilenler karye miihiirleri ... uygulamanmin nasi olcagimi ...” SD 1812 17, A3, 27
June 1904.

®HR HM. ISO 16 9, A 21, 22 October 1914.
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examine people, but virgins were only to have their ears, noses, and throats checked,
so that their self-esteem would not be degraded.”® Hence, even tradition would not

have the authorities’ compromise on state health policy; and thus control.

The notion of common Ottoman citizenship also had an impact on issues of
marriage for all Ottoman subjects. According to Cem Behar, there was no tradition of
systematically keeping demographic records in the Ottoman Empire before the
reform period. Births, deaths, marriages, and divorces were neither systematically
recorded nor were the records centralized for any purpose—religious, legal, or
political.® This changed with the reforms. For example, in a document dated 1913, a
demographic survey of Istanbul was made and a detailed table showed the number of
men and women, specifying if they were Muslim, non-Muslim (Latin, Protestant,
Assyrian, Chaldean, Maruni), Greek, Armenian, Jewish, Bulgarian, Serbian, etc. The

tables also listed marriages, divorces, and the population increase or decrease.®*

Population records were important also in relation to the army. In fact,
military recruitment had become a very serious matter in the late Ottoman Empire.
The non-Muslim population had faced recruitment earlier, however, creating many
problems aroused for the empire. For instance, an archival document dated April
1915 indicates that the Greek Catholic Metropolit Basilyos, the Maruni Metropolit
Budrus, and the Greek Orthodox Metropolit Gerasimos from Beiruth telegraphed the
Ministry of Interior and complained that on the eve of Easter, many deacons were

recruited to the army by municipal police officers. In the letter the clerics complained

" “Hastalik teshisi ve rapor verilmesi gibi énemli hususlarin ebelere birakilmasi kabil olmayacagin-
dan evlenecek kiz ve kadinlarin muayenesinin yalniz tabipler tarafindan icrdsi ve ancak bakirelerin
agiz burun muayenesi ile iktifa ve gurur ve kadinlik haysiyetlerini kirmayacak sekilde muayene icrd
edilmesi ve dullarin ise imkdani1 miisaid oldugu halde ve derecede tamamen muayenesi liizumu karar-
lastirilmis olarak ...” DH 1 UMM 19-1 1-24, 14 February 1918.

8 Cem Behar, “Neighborhood Nuptials: Islamic Personal Law and Local Customs- Marriage Records
in a Mahalle of Traditional Istanbul (1864—1907),” International Journal of Middle East Studies 36,
(2004): 537-559.

® DH EUM MTK 81 33, A9, 6 December 1913.
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that this situation had interrupted their religious ceremonies. The Metropolitaus
asked for the mercy of the state, for the recruitment of deacons went against the
Ottoman tradition. The Ministry of the Interior ordered the province of Beiruth to
investigate the issue. In reply, the governorship of Beiruth claimed that those
recruited were registered as deacons, but were also involved in commerce and other
non-religious activities. After the investigation, the officials noted that some among
the recruited had already paid the exemption of their military service; the rest,

however, were forwarded to the army service.®

During the Second Constitutional Period, the Ottoman state wanted to keep
all of its subjects under control. The Latin millet’s position in the empire was
therefore also a matter of concern for the authorities. In the Ottoman Empire, the
Latin millet did not have their own church, so they used foreign churches for their
marriages, baptisms, and other religious ceremonies. In a letter sent from the
Ministry of Justice to the Ministry of the Interior, it was said that Latin people’s
marriages, births, and baptisms could not be recorded, for the churches they used did
not follow the Ottoman rules of population regulation. The Ministry of Justice asked

that a warning be sent to these churches. Besides, as a precaution, the children of

82 « . Diinkii Paskalya bayramimin farz ihtilaflar ile mesgulken kiliselerimizin ayakoslarinin derdest

eden zabita memurlarimin gelmesi ile azim ityanda kaldik. Biiyiik kisminmin istifvaziyla miimkiin olan
kiliselerimiz ayakoslarimin derdestine nazar sarfedilmesi hakkinda irade-i seniyye adil kanun
tevfikiyle adil emirlerin itd buyrulmasini sormaya mecbur olduk. Muta olarak evamiri serifim bihanin
gecikerek verilmesi halinde ibadetimizin vacipleri sekteye ugrayacak. Ortaya ¢ikan isbu meselemizin
onemini arz edip benaberin suveri...

Rum Katolik sayda metropoliti Basilyos, Maruni Metropoliti Budrus, Beyrut Rum Katolik Metropolit
Vekili Matta, Rum Ortadoks Metropoliti Gerasimos...

...28 Mart 1331 adet 43 Beyrut'taki ruhani reislerin diyakozlar hakkindaki miiracaati askere alma
subesinden tahkikat icra edildi. Bunlarin diyakoz olarak verdikleri defter isimleri kayitlu sahislar kar
ve kesible mesgul ve ruhani seraite gayri hdizdirler. Bunlarin biiyiik kismi nakdi bedel vermislerdir.
Bedel vermeyenler sevkolunmustur. Beyrut Valisi Bekir Sami.” DH 1 UM 88-1, 3-26, 10 April 1915.
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Latin couples who did not register their marriage or of a husband who still had to do

his military service would not receive certificates of proof.®

In 1916, the problem of the certificate of proof for Latin people was solved.
The Ministry of the Interior declared that the word “Latin” denoted a race: these
people were Christian and Catholic. However, it was not appropriate to place them
under Greek or Armenian Catholic people’s churches. Therefore, the Latin
Vekalethanesi would be accepted as a spiritual authority, and it was made responsible
for giving certificates of proof to Latin people.?* The authorities paid attention to the
specificity of the Latin millet. However, they also wanted to keep their marriage-
divorce-birth-death issues under control, for they constituted the Ottoman population

along with other millets.

Even before the CUP period, population control by the state produced a Body
of Regulations, Sicilli Niifus Nizamndmesi, on September 2, 1881.%° These
regulations required Muslims and non-Muslims alike to get a license to get married

from either from sharia court if Muslim, and from non Muslim religious leader, if a

8 « . Mezkiir cemaat efradimin mezhep ihtiyaglar: ecnebi ruhaniyeler marifetiyle ecnebi kiliselerinde

ifa edilmekte olarak hiikiimete miiracaat edilmek lazim gelen hususlari ise Latin vekdletine havale
edilmig ve Osmanli tebaasindan olan bir cemaate ait bu gibi meselelerden dolayr hariciye nezareti
celilesi aracilik yapma ve sefaretler vesilesi ile mezkiir kiliseler idaresine tebligat yapmasi esasen
uygun olmasa da o giine tebligatin kesin etki etmesinden iimit edilememis olmasina nazaran ecnebi
kiliselerinde nikahlar: kiyilip oralardan vekalethaneye haber vererek kayit ve tescil ettirmeyen zevc ve
zevcelerin cocuk dogurma, intikal ve askerilik gibi sahsi muamelerindenden dolay: ilmuhaber almak
lizere vekalethaneye miiracatlar: zamaninda ilmuhaber verilmemek tedbiri alinarak kendilerinin ve
benzerlerinin nikdhlarni kayit ve tescile mecbur edilmeleri gereginin mezkiir vekalethaneye ve ecnebi
kilieslerinden kendisine teblig olunman nikah vukuatinin nizam geregi mesru olabilecek gecikmeden
dolayt da mazur goriilmesi uygun goriilmesi hususunda....” DH SN THR, 30 73, A3, 17 October
1912.

8 “Ber vech-i mesruh Latinlerin riydset ve teskildti ruhaniyeleri bulunmadigina gére ruesiy
mezhebiyye marifetiyle lazimiil ibka islerince Latin vekalethanesi bir ruhani daire makaminda bulun-
dugundan nikah ve talak gibi hususlar hakkinda oradan verilecek ilmiihaberlerin de kabulii tabii ve
zaruridir. Ol babda..” DH SN THR 66 65, 3 February 1916.

8 Diistir, Tertib-i evvel, Cilt 2, Dersaadet, Matbaa-i Amire.
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non Muslim. In addition, eight days after the marriage ceremony, the person who had

married them was required to inform the population officer with a certificate.®®

The 1881 Body of Regulations made clear that local judges should refrain
from recording marriage agreements unless the marrying parties produced a regular
license. On June 11, 1902, another Body of Regulations of population matters was
issued. The second Body of Regulations confirmed the first. On August 27, 1914, the
two regulations were replaced with the Population Law, Sicill-i Niifius Kanunu,”
which also confirmed the two preceding regulations on matters of marriage and
divorce.?® When the OLFR was abrogated, the Population Law of 1914 was put into
force again.®® The Population Law tried to control and record men’s right to divorce:
a husband was required to prepare a certificate of proof for divorce with two
witnesses and to hand it to the Census Bureau after it was validated by the muhtar

and the imam.% The law attempted to limit, control, and record a man’s use of the

right of divorce.

The Body of Regulations and the Population Law were meant to make
marriage and divorce more systematic and controllable.®* In fact, the Ottoman state
documents prove quite revealing of this intent. For instance, a letter sent from the
province of Edirne to the Ministry of the Interior inquired about what was to happen

to people who were married without a proper license. The letter specifically inquired

8 Cem Behar, “Neighborhood Nuptials: Islamic Personal Law and Local Customs- Marriage Records
in a Mahalle of Traditional Istanbul (1864-1907),” 537-559.

¥ Diistfir, Tertib-i sani, Cilt 6, Dersaadet, Matbaa-i Amire, 1334.

% Mehmet Akif Aydin, “Osmanlilarda Aile Hukukunun Tarihi Tekamiili,” 437.

% 1n a document sent from the Ministry of Justice to the Ministry of Interior the issue was clarified:
“...Hukuk-u Aile Kararnamesi nin ilgdsiyla bu babda Hukik-u Aile Kararnamesi’'nin nesrinden evvel
gecerli kanunlar va hiikiimlerin eskisi gibi gecerli olmasina ddir kaleme alinan kanuni layiha esbdab-1
mucibesiyle birlikte babi dli canibi samisine takdim kilindi. Kanun ¢ikincaya dek Hukuk-u Aile Ka-
rarnamesi 'nin mezkir hiikmiiniin muhafazasinmin lazim oldugu adliye nezdreti celilesinden cevaben
ezber kilmmistir. Ol babda.” DH 1 UM E50 33, A3, 10 April 1919.

% Halil Cin, Eski Hukukumuzda Bosanma, 124.

%' Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 138-139.
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about certain couples married without a license: since the marriage was not
registered, the couples’ children could not be given an Ottoman identity document,
tezkire-i Osmdni. The Census Bureau replied that the marriage partners should
belatedly follow the regular marriage procedures and that their children should be
given an Ottoman identity. It also mentioned that those who solemnized a marriage
without a license would be punished.? Likewise, in another document, the province
of Aleppo was warned about the same matter by the Census Bureau on April 20,

1914.%

A letter from governor’s office of Aydin province to the Ministry of the
Interior on April 20, 1913, asked about the situation of those unable to pay the charge
of marriage registration, either because they did not have enough money, because
they were doing their military service, or because they were visiting other places.**
Another document of the Ministry of the Interior sent to the Ministry of Justice
explained that imams who performed a marriage ceremony without a granting letter

from the Sharia court would be punished.*®

The CUP rulers were strict in applying the Population Regulations and Law.

In 1912, the governor of Aydin asked the Ministry of the Interior whether it was

%2 “Izinndme almaksizin evlenenlerin miindkehat ve talak vukudn usilii dairesinde imamlar tarafindan
ilmiihaber verilerek evvelce o muamelenin icrasindan sonva dogan ¢ocuklarin tezkire-i Osmaniye itdsi
zaruri oldugu ve izinnamesiz akd icra edenler hakkinda dahi takibat-1 kanuniye icrasi sicilli niifus
miidiiriyeti ifadesiyle beyan olunur efendim. Ol bdbda..” DH SN THR 16 33, A4, A2, 20 January
1911.

% “Vaktiyle izinndmesiz akdedilen miinekehat vukudtimin ve evlenenlerden miitevellit ¢ocuklarin ma-
halle ve kéy karyelerinden gétiiriilecek ilmiihaberler iizerine niifus¢a kayitlarimin icrast zaruridir..”
DH SN THR 51 8, 20 April 1914.

% “Devletlii efendim, ddemi iktidarlarindan ve askerde ve baska diyarda bulunmalarindan sebeple
miinekehat ilmiihaberlerinin parasin tahsil edemeyenler hakkinda olunacak muamelenin sorulup an-
lasilmasina dair Mentese Mutasarrafligi 'ndan gelen tahrirat ve keyfiyetin nezaret celilerinden sorul-
masina dair il niifus miidiirliigiimden yazilan derkenar ornekleri leffen takdim kilinmis olmakla gere-
ginin...” BOA, DH SN THR 42 40, 20 April 1913.

® “Garip ve meskenleri mechul hocalar tarafindan izinname alinmadan nikih akdi icra edilmekte
oldugu ve bunlarin hiiviyetleir mechul olmast hasebiyle haklarinda ceza kanunu icrasi kesb etmenin
zorlugu beyaniyla bu babda ne vecihle muamele yapmak lazim geldigi mamuret il aziz vilayetinden

aliman tahriratta sorulmustur...” DH ID 63 23, 1331 M 13, A4, 22 December 1912.
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possible for the Armenian people to get a certificate of birth, death, marriage, and of
change of location from the Murahhashane, as they used to do. The governor
answered that it was an ancient concession that the Armenian Murahashane dealt
with the above-mentioned issues of the non-Muslim people. The new order had
cancelled this practice, so that the Census Bureau kept rejecting these certificates,
causing a delay in procedures. In reply, the Census Bureau told the governor that
according to the 22" article of the Population Regulation, Sicilli Niifus Nizamnamesi,
it was imperative that non-Muslim certificates of birth, death, and change of location
were given by the ecclesiastical or rabbinical authorities of the neighborhood; the
certificate of marriage and divorce should be given by the local head of the religious
community, ruhdni lider. Therefore it was not legal to act against this article of the

regulation.®

The state’s intervention into its subjects’ marriage affairs, and hence the
control on the population, intensified gradually until March 15, 1917, when the
Ministry of the Interior officially announced that Muslim or non-Muslim foreign
citizens’ family law, guardianship, and competency cases could be heard in Ottoman

courts, if both sides agreed, or if one of the sides was an Ottoman citizen.”” Actually,

%« Malumunuz oldugu iizere gayri Miislim milletine ait bu gibi muamelelerin murahhashaneler
tarafindan icrasi liiziitmu patrikhanelere bahs ve ihsdn olunan kadim bir imtiyaz gerekliligi bulundugu
derkardwr. Bununla beraber murahhashanelerce sicillerin tertibi diizeni hasebiyle mezkiir vukuatlarin
vakti zamaniyla muntazam bir surette cereyan ede gelmekte olmasi ve mahalle muhtarlart ¢cogunlukla
bu olaylardan haberdar olmadiklar: gibi ellerinde de muntazam defterde bulunmamasi bu vazifenin
muhtarlara yiiklenmesi hadlinde vukudtin niifus sicillerine kaydi tahririnin bir¢ok gecikmeye
ugrayacagi. Buna binaen kisilerin magduriyetinin...”

7 Aralik 1912 tarih ve 1323, 4289 nolu tahrirat-1 behiyeleri cevabidir. Her karye ve mahallede sicilli
niifusa alakali dogum ve vefayat ve tebdili mekdan vukudti mudmelatini imam ve muhtarin ile gayri
Miislim cemaatin karye veya mahalle papaz ve haham veya muhtarlar: ve nikdh ve talak vukuati mu-
amelelerini dahi yalniz imamlarla gayri Miislim cemaatin mahalle ruhdni reisi tarafindan verilecek
ilmiihaberler iizerine icra olunacag sicilli niifus nizamnamesinin 22. maddesi hiikmiinden olduguna
gére bunun haricinde muamele ifasimin caiz olmayacag sicilli niifus idareyi umumiyeti ifadesi ile
beyan olunur ol babda.” DH SN THR 39 39, 19 October 1912.

" DH EUM ECB 34 48, A1, 15 March 1917.
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this announcement was the last step before the OLFR, the promulgation of which

changed the procedures of marriage in the late Ottoman Empire.

As explored in the primary sources, the Ottoman state developed a sensitivity
and concern for its population during the reform age, which was intensified due to
the family politics of the CUP during the Second Constitutional Period. The CUP’s
concern for the population eventually developed into an effort to control it through
family law. At the beginning of the reform period, the area of family law concerned
reformers. Yet they did their best to keep the marriage issues of all Ottoman subjects
under control, for economic and political changes necessitated those family records

be kept with care.”

2.1.3. The CUP’s women and family politics: The Ottoman state’s intervention

into the marriage affairs of its subjects

From its beginning until its demise, the Ottoman Empire controlled the
marriage and divorce of its population to varying levels.*® According to Ismail Hakki
Uzungarsili, it was quite certain that marriages had earlier been solemnized by

% or officially appointed deputies.’®® The qadi’s central part in

regents, qads,’
solemnizing marriages continued after the Tanzimat period with the Sicilli Niifus

Regulations and the Population Law.'%?

% flber Ortayli, Osmanli Toplumunda Aile (istanbul: Pan, 2000), 126.

% Saim Savas, “Fetva ve Ser’iyye Sicillerine Gore Ailenin Tesekkiili ve Dagilmast,” in Sosyo-
Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 2, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete ve
Matbaacilik Ltd., 1992), 510.

1% hereby use ‘qad1’ for Ottoman regent.

19 {smail Hakki Uzungarsili, Osmanli Devleti 'nin IImiye Teskilati (Ankara: TTK, 1988), 112-113.

102 Mehmet Akif Aydm, “Osmanlilarda Aile Hukukunun Tarihi Tekamiilii,” 437-438.
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According to ilber Ortayli, during the Tanzimat era, the reformers tried to
regulate the family lives of the Ottomans with fermans and tenbihs, advice.®® The
Ottoman state put widows, the mothers of twins or triplets, or women without
financial means on a salary, regardless of their religion. Ortayli tells the story of a
woman who was a state beneficiary and gave birth 26 months after her husband’s
death. Likewise, even the father of triplets, Hristos, living in Sofia, was given a
salary. Besides, the state took care of orphans either by providing them a salary or by

placing these children with volunteer families.'*

In 1844, the Supreme Council of Judicial Ordinances, Meclis-i Valdy-i
Ahkdam-1 Adliyye, decided that the marriage of girls aged 30 or above should be made
easier by reducing marriage expenditures. For these girls, their male guardian’s
allowance would also not be sought.®® To make marriages easier, a bride’s dowry,
baslik, was forbidden with a ferman of 1844.2% The baglik had been causing great
problems in some parts of the empire, because it was expensive for some grooms.
Hence they kidnapped the brides, a situation that further complicated problems for
the authorities. It seemed best for all that baslik was forbidden. However, the
problem of the baslik seemed to have continued, as Seyhiilislam Hiiseyin Hiisnii in
1912 wrote an official letter to the Ministry of the Interior saying that other than
mehr, neither the bride nor her guardians could claim anything from the groom. He

also said that it was better if the authorities also reduced marriage expenditures.*”’

198 fIber Ortayli, Osmanli Toplumunda Aile, 126.

104 Mehmet Akif Aydin, “Osmanlilarda Aile Hukukunun Tarihi Tekamiilii,” 464

105 Saim Savas, “Fetva ve Ser’iyye Sicillerine Gore Ailenin Tesekkiilii ve Dagilmasi,” 140-141.

106 Serafettin Turan, “Tanzimat Devrinde Evlenme,” Iy ve Diisiince Dergisi, 12 (1956): 14-15.

W7 “Devletlii efendim hazretleri, kadinlarin evienmeleri icin gerek kendileri gerek evliyasi vesdire
taraflarindan mehirden gayri bashk vesaire namlariyla mesru olarak bir sey talep ettirilmemesi ve
serdite hilaf olarak fazla masraf edilmemesi fetvahanenin ifadesiyle tamimen seri hdkimlere yazi ile
bildirilmis oldugundan nezareti celilerince de bu babda miilki memurlar tebligat gereginin ifa buy-

rulmast yolunda...” DH MUI 89 20, 9 May 1912.
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198 \which also

The other obstacle to marriage was the high rates of mehr,
concerned the state authorities. In 1863, the amount of mehr was ordered to be
determined according to the people’s income levels. The decree of 1863 classified
the mehr amounts for poor, middle-class, and rich families differently.’® The
Ottoman state continued to take care of mehr problems: for instance, an Ottoman
woman, Seher, from Vidin, Bulgaria, petitioned her ex-husband because he did not
pay her mehr and her son’s nafaga after they got divorced. Her husband, Siileyman,
was a soldier doing his military service in the Second Army. He got married while he
was living in Vidin, but two years later, he got divorced and moved to Lapseki. Seher
claimed that her husband had not sent her any money during the past six years. Her
petition opened a lengthy correspondence between the Second Army, the Ministry of
the Interior and Biga Mutasarrifligi. As a result of the investigation Siileyman was
found to be living in Lapseki. He told authorities that he had sold his barber shop in

Vidin and left all the money with his ex-wife.*°

Ilber Ortayl asserts that the Young Turks were different to the men of the
Tanzimat in that they were looking for solutions for the internal and external crises
of the empire while also trying to transform society.'** The political agenda of the
ruling party, the CUP, required a nuclear family, with nationalist inclinations. In the
nuclear family, a well-educated, preferably working mother would bring up future

generations conscious of homeland and nation.

The first step towards establishing the nuclear family and the new woman

was education: new values and symbols of the nation were to be instilled in children

198 1 1slamic family law, the bride price, mehr, is a necessary payment by a husband to the wife for
marriage. This payment however, is neither a fee nor a compensation; it is more like a present for a
woman’s economic security, during and after marriage, if her husband divorces her. In this essay, |
hereby use the word mehr for the Ottoman bride price.

109 Serafettin Turan, “Tanzimat Devrinde Evlenme,” 15.

10 DH MKT 894 31, 1332 B 20, the correspondences are from 25 September 1904 to 12 April 1905.
" {lber Ortayls, Osmanli Toplumunda Aile, 140.
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112 According to Fiisun Ustel, Ottoman children before the reform

through education.
period were educated and socialized under the aegis of their communities and
families. However, during the Young Turk period, the state assumed the

responsibility of educating children. As future mothers of the Turkish nation, female

members of the nation needed first to be transformed into good citizens.***

Actually, the concern of the CUP rulers with the new family model was
related to a vision for a healthier and more viable nation. Nationalist/feminist
discourse on women and family thus became instrumental.*** The discourse of CUP
rulers on family can be traced in women’s journals of the period. For instance,
various articles in Kadinlar Diinyas: frequently mention the importance of the family

as the nucleus of the Turkish nation;'** the importance of women as mothers of

future generations;**

the importance of allowing women to get proper education, so
that as mothers they could instill their sons with national pride;'!’ the importance of
women as mothers of future soldiers of the Turkish nation;**® and the importance of

free choice in marriage, so that men and women could find happiness in their

marriages.

12 Ciineyd Okay, Mesrutiyet Cocuklart (1stanbul: Bordo, 2000), 12.

13 Fiisun Ustel, Makbul Vatandasin Pesinde 11 Mesrutiyet 'ten Bugiine Vatandaslik Egitimi, 32.

14 Deniz Kandiyoti, “Introduction,” 9.

YS “Afillet dedigimiz kitleyi olusturan kiiciik ailelerdir. Aile ise izdivagla tesekkiil eder. Yarin necip
vatan muhterem Tiirk analarimn yetistirdigi evlada teslim olacaktir....” Mukadder Irfan, “Bizde Aile
Teskili,” Kadinlar Diinyast, 65, 20 June 1913.

Y8 «“Kadinlar orduyu teskil edecek nesli doguracak. Fakat bugiinkii hal kadinin ailede mutlu olmasina
mani: evlenince eline kepge, yiiziine siyah perde dért duvar arasinda yasamaya basliyor. Mademki
aile yarmmn zinde kavi faal neslini doguracak ne yapmak lazim ki aileyi islah edelim? Bir Cermenin,
Slavin rekabetine tiirkii de sokalim, bu duyguyu ¢ocuklarimizda uyandiralim?...” Nesrin Salih, “Bizde
Aile Hayat1 Nigin Yok?”, Kadinlar Diinyasi, 75, 20 June 1913.

W “Bugiin ¢ok iyi bilmek gerekir ki yalniz askeri kuvvet ile bir millet galip gelmez. Biraz miitefennin
olmak gerekir. Kadinlarimizin tarihlerini anlamalar, ecdadi, fiituhatlarini takip etmeleri gerekir.
Ancak o zaman o analardan dogacak cocuk diismanlarina kin besleyerek biiyiir, intikam alwr...”
Mehpare Osman “Hukik-u Nisvan Cemiyeti,” Kadinlar Diinyasi, 76, 1 July 1913,

Y8 “Hammlar vatamn dicar oldugu felaketler en ¢ok biz kadinlari diisiindiirmeli. Yarmmin
vatanseverleri, kurtaricilart bizim kucagimizda iken fikren silahlanmali. Biz simdiye kadar vatana
layik selim viicutlar yetistiremedik. Vatana ¢ok bor¢luyuz. Vatansever evlatlar yetistirmemiz lazim..”
Feride, “Kadnlar Diinyasina,” Kadinlar Diinyasi, 4, 20 April 1913.
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Another situation that affected family life was the death of married soldiers
on the war fronts and the delayed announcement of their deaths to their families.
Many soldiers were killed during the wars. However, their deaths were not
announced straight off, and their fiancées or wives were made to wait for them. The
state intervened into this unpleasant situation in 1912, when the Ministry of the
Interior ordered that the death of soldiers should be announced to their families

instantly, so that their fiancées or spouses could marry someone else.**

The state also took care of the families of its soldiers while they were on
military duty. For instance, the wife of a soldier, Ali, was kidnapped by a bunch of
vagabonds. The Ministry of the Interior ordered an urgent action taken against these
vagabonds, and general precautions taken for the well-being of both soldiers and

. L 120
their wives and fiancées.

The situation of the non-Muslim population also concerned of the state. For
instance, Katrian, the daughter of Tador from Varna, wrote a petition against her
husband, Nikola, the son of Kosta, stating that he had left her and their four sons to
marry another woman in Sorodig¢, Salonica. However, the Greek Church did not
permit polygamy. Therefore, the Ministry of the Interior intervened and ordered
action to be taken for the dissolution of Nikola’s second unlawful marriage. The
order of the ministry also attempted to secure the nafaga of Nikola’s four children

and first wife.”* In another document, Kati, daughter of Enko, claimed that her

Y “Lemir Seferihisar kdimmakamhgindan bu kere alinan tahriratta uzak mahallerde vefat eden asker

efradi vukuati muntazam olarak bildirilmediginden bu gibilerin nikahi altinda bulunan kizlar ild
nihaye izdivag edemediklerinden ve bu suretle neslin devami sekteye ugradigindan bahisle bu babda
devamli olarak vukua gelen miiracaat ve sikdyete son verilmek iizere...” DH ID 63 16, 1330 A4, 9
May 1912.

2 DHID 63 16, 9 May 1912.

122 “Devyletlii efendiim hazretleri, zevei Osmanli tebasindan Selanik vilayeti dahilinde Sorodic kazasi-
nin Morfin karyesi ahdlisinden Nikolas veledi Kosta memleketine gidiip bir daha donmediginden ve
kendisini ve ¢ocuklarint mdisetsiz birakip memleketinde baska bir kadin ile eviendiginden bahisle 4
nefer eviadinin maigetlerinin temin ettirilmesi ve Hristiyan mezhebince ¢ok eslilik olmadigindan ikinci
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husband, Manuel Dimitri Papadapoulos, hairdresser at Alexandria, left her and their
son without a livelihood. Kati and her son needed help and asked whether her
husband could be found. The Ministry of the Interior started an investigation.
Dimitri, however, could not be found and the Egyptian authorities were informed

about the situation.?

During and after World War 1, the political and economic situation had a
great impact on people’s lives. The state authorities sometimes acted as protectors of
their subjects’ marital circumstances. For instance, in 1919, Armenian women
married to Muslim men were told to get divorced by religious leaders of the
Armenian millet. The Ministry of the Interior in 1919 ordered the Armenian
women’s protection against pressure from religious leaders to governors in Edirne,
Erzurum, Ankara, Aydin, Bitlis, and Van; as well as to the mutasarrifs of Karahisar,
Erzincan, Diyarbakir, Sivas, Trabzon, Kastamonu, Konya, Kiitahya, Icel, Eskisehir,

Izmit, Bolu, Canik, Catalca, Karasi, Kayseri, and Nigde.123

In the late Ottoman Empire, children and youth gained greater importance
than before. “The youth as a foundation of the Ottoman/Turkish army” was an
important subject for CUP rulers: from a child’s upbringing by his mother to his
health during puberty and his well-being while fighting on the fronts was a concern
for the authorities. In fact, the CUP authorities believed that through education and

educated mothers, a child’s proper upbringing was taken care of.

nikdhin feshi icin Varna’da mukim Kabtida binti Todor tarafindan verilen dilek¢ede sorulmus oldu-
gundan iktizasimin ifd neticesinin inbasi Varna Sehbenderligi'nden gelen 27 Temmuz 1911 tarihli ve
376 numaral yazismada bildirilmis olmakla gereginin icrast hususunda...” DH H 33 56, A2, 12
August 1912.

122 DH H2, 33-1, 2A, 13 November 1911.

128 “Islamlarla evienen ve zev¢lerinden ayrilmak istemeyen Ermeni kadinlar haklarna zor kullani)-
mamas: ve aralarinda ayriik hususunda ruhani reisler ile miimessiller tarafindan miiracaat ve israr
olursa keyfiyetin oncelikle emirde Bakanliga isari teblig olunur. Ddhiliye naziri.” DH SRF 99 110, 10
May 1919.
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For the CUP, the health of the population was a serious matter. The Ottoman
state took measures against the spread of venereal diseases, especially among the
youth and soldiers. One reason for this measure was the increase of prostitution in
the late Ottoman Empire, especially among the youth. Along with prostitution,
venereal diseases such as syphilis also spread in society.®* Abdullah Cevdet, a
medical doctor and an ardent Westernist, wrote an article to the Times newspaper on
September 11, 1919, about the spread of veneral diseases in Turkey in general and in
Istanbul in particular. In the article, he stated that forty thousand people were
afflicted with venereal diseases in Istanbul. The reason for the spread of these
diseases was an increase in prostitution, which resulted from the material and
spiritual losses incurred during the last days of the empire. In the article, it was also
stated that the authorities used to keep Muslim women’s chastity under control.
Politicians, though, could not come up with solutions for either poverty or
prostitution. The conservatives claimed that not veiling properly and wearing
obscene clothes caused an increase in prostitution. Yet the same article argued that
women who did not veil properly were still chaste, whereas veiling could be a cover-
up for prostitution.’® The article went on talking about a lack of medicine and the
incompetency of Ottoman doctors in this regard. At the end of the article, the Indian
statesmen, who were from Agahan group, were despised, for the Indians standed up

for the Ottoman state as it was the center of Islamic civilization.*?®

124 “Fuhus Vesikalarini1 Gegirenlere Cevabimiz,” Sebi/ tir Resat 17, 435-436, 14 August 1919.

' DH [ UM 19-9 1-46, A4, 23 October 1919.

126 «fstanbul basimi onceden ziihrevi hastaliklarin Tiirkiye de bilhassa Istanbul’da son senelerde endi-
se sebebi olarak artmasina dikkat ¢cekmektedir. Frengi anadoluda ve hususen ekser niifusu tiirk olan
Kastamonu ve Konya vilayetlerinde ¢oktan beri yerlesmis oldugu halde istanbulda 1913 senesine ka-
dar yayimis degildi. Giivenilir bir Tiirk kaynagindan alinan malumata gére halihazirda Istanbul ve
merkeze baglt yerlerde ziihrevi hastaliga yakalandigi igin tedavi gormiis bulunan kadin ve kizlarin
adedi 40bine varmistir ki bu derece miistevli olan bir hastaligin neticeleri ve tesiratina dair uzun uza-
dya bahis edildigi ve frengi ile paralel olarak ¢ogalan verem hastaligina siitunlar tahsis edildigi hal-
de bunlarin sebeplerine yani son senelerde tiirkiyede ve hususiyetle istanbulda fuhusun dikkate deger
bi¢imde arttigindan ve harbi umuminin sebep oldugu iktisadi ve manevi ¢okiisten soz edilmemekte-
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The above article caused a lot of tension in the Ottoman Empire. Especially
the Association of Medical Doctors criticized Abdullah Cevdet for not being
scientific, lacking information, and misinforming the Times about the situation in the
Ottoman Empire. They said that claiming that almost half of the Istanbulite
population suffered from syphilis went beyond the tolerable, and also went against
national advantage. State authorities should therefore immediately refute the

article.*?’

Although Cevdet’s argument was refuted, for the CUP rulers, prostitution and
venereal disease still posed a great threat to the Ottoman Army. For that reason they
wanted to address this problem immediately. The problem of wandering prostitutes
in the city was also one of the reasons for the spread of disease. For instance, an
official order sent from the Ministry of the Interior to the Bolu Mutasarriylig:, asked
officials to organize a regular examination of prostitutes by doctors. Yet as soon as
they came out of the hospital, they were back on the streets and transmitted their
diseases to the youth, the eminent members of society and the army’s foundation.
Besides, curing venereal disease was costly to the state. The best way to keep disease
under control and protect the youth was to isolate the prostitutes from society.

However, reformatory schools should be established within Bolu, so that prostitutes

dir... bugiinkii tiirk politikacilar gerek payitahtinda ve gerek sdir mahalde fuhus ile veyahut bunun
esas sebebi olan fakirlik ve izdiham ile miicadele etmeye bir yol ve ¢are bulamiyor. Muhafazakarlar
mevcut ahlak diisiikliigiinii Miisliiman kadinlarin ortiinmeye riayet etmemelerini baglyor.... Cok Os-
manli tabiblerinin yetersizligi ve hastane ve ilaglarin noksanlhigi alkoliin artmasi ve ciddi tedbirler
alinmaswni gerektirmektedir....Bu hale gore Agahan derecesindeki Hint ricdli ve elazimindan zatlarin
Tiirk hukukunin miidafasini deruhte ederek Istanbul’un Islam medeniyetinin merkezi ve Islam fazileti-
nin tecelligahi oldugu meadlinde basvekdlet makamina sunulan dilek¢eye imza vermelerine acimak
gerekir.” (an expert form the Times Newspaper dated 11 September 1919) DH I UM 19-9 1-46, A4,
23 October 1919.

'“" DH [ UM 19-9 1-46, A4, 23 October 1919.
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could be educated. In these schools, the prostitutes could learn religion and get a

vocational training, so that they could have decent lives.'?®

Apart from the spread of diseases, the situation of soldier’s wives and
fiancées was another concern for the rulers, for it affected the soldiers’ morale. The
Ministry of the Interior revealed that often, while the soldiers were fighting on the
fronts, far away from their hometowns, their wives or fiancées were Kidnapped,
raped, their parents were tortured, and their houses seized. If their wives and fiancées
were not kidnapped, they were sometimes forced to marry other men.*?® This
situation was depressing for soldiers on duty. In addition, some of these soldiers
might even escape and get revenge on those who harmed their families. They might
even commit murder. Therefore, such events, which demoralized soldiers, should be
taken care of by the state, and the fiancées should be made to wait until soldiers were

discharged from the army.**®

128« 0 yiizden hastaneden ayrilmalarini miitedkip elden ele dolasarak serditi fenniye ve sihhiye

hilafinda birlesmeler sevkiyle memleketin giizide fertleri ve ordunun temeli olan genglere hastalik
bulasacagi derkar olan illet ve bu illete yakalananlar: tedavi masraflari agikdr oldugundan bu
hastaligin yayilma sebebi olan bu sokak iilfetlerinin uygun bir mahalde hiikiimet ve belediyece tecrit
altina alinmasi ve korunmasi hakkinda saghk heyetinden bundan evvel alinan rapor ve birkag
mahalde ihtiyar heyetince ile zabitadan géosterilen liizum iizerine mezburelere.....Ahldken ve maiseten
sefil halde bulunan bu gibi kadinlarin 1slah haliyle beraber kendilerine dinin farzlarim ve telkini ve
meslek talimi suretiyle istikballerini temin icin liva dahilinde bir islahhane tesisi ve acilist liva umum
meclisince uygun goriilerek bunun icin 1330 senesini biit¢esine kdfi meblag ayrilmasina ve sosyal
meslelerimizin biiyiigiinden olan su madde i¢in babi aliden tatbiki hakkinda hazirliklara baslanmis
oldugunun mezkur muavinligecevap olarak yazilmas: zamminda...” DH ID 65 46, A 3, 22 January
1914,

129 Ali Osman from Bayburt petioned to the Ministry of War because his wife was married off to
someone else while he was on duty in the army. The Ministry of War conveyed his petition to The
Ministry of Interior so that necessary action could be taken. DH I UM EK 50 51, 15 April 1919.

B0 “Osmanl askerlerinin uzak kitalarda bulunmalarindan istifade ederek memleketlerindeki nisanli
ve nikahlilarini bazi sahislarin igfal veya ebeveynlerini suikast veya hanelerini ihrak ve mallarim
gasp etme gibi tehditlerle baskast ile evlenmeye zorlanmakta oldugundan bahisler askeri efradin hu-
kukunun zabita askerleri tarafindan takip olunarak muhdfazasi... Efrddi askeriyenin memleketlerinde
bulunan nisanlilarinin baskast ile evlenmekte oldugu yapilan sikayetlerden anlasimakta olup halbuki
memleketlerini terk ile askeri gorevini yapan efradin nisanlilarimi baskalarinin nikdhina almamalar
askerlik nazarindan pek ziyade tesir hissine ve talep edilen faydalar ortaya ¢ikartacagi gibi aksi hdlin
ortaya ¢ikmast dahi kotii tesir ortaya ¢ikartarark ekser efradin kacarak nisanlilarim alanlardan inti-
kam almak icin cinayet bile iglemelerine sebep olacagr emsali ile miisbit oldugundan bu kotii tesirler
ve mahzurlara meydan verilmemek icin bilfiil askeri hizmette bulunan ferdlerin nizami hizmetlerini
tamamlaymcaya degin nisanlilar: baskasi ile evlendirilmeyip doniiglerini intizar edilmesi zimminda

lazim gelen...” DH HMS 23 61, A7, 16 Temmuz 1912,
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The situation of the fiancées and wives waiting for their men caused another
problem. Many girls were forced to wait either as a result of a misunderstanding or
by the ill will of soldiers, even if they were not engaged. To protect women from
such unpleasant situations, the Census Bureau commenced the practice of recording
marriages or engagements. The parents of both sides should approve their children’s

engagement and the document should be stamped with a seal by the muhtar. *

As social, cultural, and economic contexts changed, Muslim women’s view of
marriage started to change as well. Marrying a non-Muslim, and/or a foreigner had
also become an option. The state kept intervening into their affairs. In 1921, the
Seyhiilislam filed a complaint to the Ministry of the Interior about two Muslim
Istanbulite women who were married to non-Muslim foreigners, for it went against
Islamic law and morals of society. One of them, the letter indicated, was married to a
British officer and had run off to England because her father opposed their marriage.
Another one, Hamiyet Hanim, was married to an Austrian captain, Paronden, whom
she met during the First World War in Germany. They were married in Germany.
The parents of Hamiyet gave their consent to her marriage because their daughter
passionately loved Paronden. The Seyhiilislam then asked the Ministry of the Interior
to take precautions against meetings between Muslim women and foreign officers in

Beyoglu and Kadikoy.™*? This document is important in that it reveals that some

B “Nisanlanmak keyfiyeti éteden beri devam etmeyen bir hal oldugundan dolayi bir takim gen¢ kizla-

rin evlenmesi ducar olmus,; askeriye sinifina dahil delikanlilar evienecek kizlarin ¢ocukluk donemle-
rinde aralarinda saka ile verilen séze binaen veya mal, aradaki diismanliktan dogan sebeplerle kendi-
lerine nisanl oldugu iddiasinda bulunmaktadur. Is bu bakireler askerde nisanlilart oldugu gerekgesiy-
le ¢ikan tdliplerine verilmemekte bir takim haberlesme ve tetkikat nedeniyle izdivact ertelemekten bas-
ka pek ¢ok masraf yapilmaktadir. Bu hdlin oniiniin alinmast ve diismanlik sebebiyle bu halin éniiniin
alinabilmesi ve gen¢ kizlarin evliliklerinin ertelenmemesi i¢in onceden askere alinan delikanlilarin
askere sevkleri esnasinda hi¢chbir kiz ile nisanl ve nikahli olup olmadiginin sorulmasi nisanl ve nikahl
ise taraflarin velileri ve muhtarlar celp ve ifade alinarak ciheti askeriye ve niifus idarelerindeki def-
terlere yazilmasi hem kendileri hem de veli ve muhtarlar: tarafindan miihiirlenmesi usuliinii temin
etmek kdfi olacagi bazi taraftan igsar olunmustur...” DH HMS 23 61, A7, 16 Temmuz 1912.

132« Maruzu daileridir ki, Kadikéy'de Cevizlik adli mahallede Apollon Sinemast civarinda ikamet
etmekte olan Anadolu Demiryollar: ve Tramvay Sirketi avukati Giimiilcineli Arif beyin kerimesi énce-
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sections of Ottoman society had changed drastically. For a woman like Hamiyet
Hanim marriage had become a personal choice based on love rather than on religion

or family wishes.

The place of women, the state of the family, and the legal disadvantages of
women were highly discussed issues in the late Ottoman Empire. The nationalist
ideologue of the CUP, Ziya Gokalp, proposed the establishment of a new family,
which was nuclear in structure and based on the equality between the sexes.'*®
According to Gokalp, women should be properly positioned in three distinct
realms—socioeconomic life, education, and legal standing—so that the idea of

nationalism could flourish.**

Like his contemporaries, Gokalp believed in legal solutions to social
problems. Gokalp eventually became the spearhead of a movement that worked for
the promulgation of a modern Ottoman civil code. The new civil code was supposed
to provide a legal foundation for the egalitarian, conjugal family system that Gokalp
and the CUP cadres had been advocating.*®* The CUP cadres resolved the tensions
surrounding the Ottoman family and new women by eventually providing a legal

solution: the Ottoman Law of Family Rights of 1917.

den tamistigi bir Ingiliz zabiti ile bundan iki sene evvel tip fakiiltesi genel sekreteri dr. Ismail Dervis
beyin kerimesi Avusturyali bir zabitla evlendigi anlasildigindan bahisle Islam hiikiimlerine ve Seri
Aile hukukuna tecaviize teskil eden bu gibi gayri mesru hareketlerin bir¢ok Miisliiman tebaya sahip
olan bati devletlerince bile tasvip edilemeyecegi ve Islam siari ve hassasiyetlerine riayet hususun on-
larca da iltizam edilecegi bu cihetle bir an evvel bu gayri mesru hadiseye son verilmesi ve bu gibi
hallere sebep olmamak icin Islam kadinlarimn Beyoglu ve Kadikéy ve buna benzer mahallerde ecnebi
zabitlar ile ahbablik kurmalarinin engellenmesi hususunda lazim tedbirlerin alinmasinin savbr ali
devletlerine yazi ile haber verilmesi Dar’iil Hikmet’il Islamiye’den ifade edilmis olmakla gereSinin
ifasina...” DH EUM AYS 56 6, A4, 26 August 1921.

138 Kate Fleming, “Women as Preservers of the Past,” 128.

** 1bid., 128.

135 Alen Duben and Cem Behar, Istanbul Households, 212.

136 Ziyaeddin Fahri Findikoglu, Essai sur La Transformation du Code Familial en Turquie (Paris:
Editions Berger-Levrault, 1936), 37-38.
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The CUP rulers idealistically put forward policies they believed would save
the empire. Having internalized the notion of governmentality, they took care of and
controlled the population as best as they could. The CUP’s policies on women and
family were sometimes too much for some people to take. The CUP was, however,

consistent in its policies, eventually embodied in the OLFR.

2.2 Legal context of marriage and divorce

David Nelken explains legal culture as one way of describing relatively stable
patterns of legally oriented behaviors and attitudes. In fact, legal culture is a concept
that is used for capturing webs of meanings and points of interplay between various
interpretations in and outside the legal sphere.**” From the reign of the sultan
Mahmud Il to the Second Constitutional Period, with the reforms, the promulgation
of new laws, and the regime change that introduced the Constitution into the
Ottoman state, Ottoman legal culture also changed. With the standardization and
bureaucratization, the state’s control over the legal system increased. The attempts at
the codification of legal status, along with an increase in centralized

bureaucratization, meant that Ottoman legal procedures started to change too.**®

Kalman Kulcsar argues that law is an instrument of social control and a mode
of organizing beliefs and values in a given territory.** In theories of legal modernity,
personal law is no longer important for the territorial nation-state. Hence, to enhance

the state’s control over the legal system and to use law as an instrument of social

37 David Nelken, “Using the Concept of Legal Culture,” Austrian Journal of Legal Philosophy, 29,
(2004): 7-9.

138 Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 150-151.

139 Kalman Kulcsar, Modernization and Law Theses and Thoughts, (Budapest: Hungarian Academy of
Sciences, 1987), 64.
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control, laws applied across spatial, religious, and ethnic areas must be codified and
unified.'*

As Kulcsar argues, the law had become an instrument of social control and a
mode of organizing beliefs in the late Ottoman Empire. With Ottoman legal
modernization, the personal laws of the different religious communities lost their

importance, especially under the CUP government, as the territorial nation-state

rather than humankind became the point of reference.

The laws of modern nation-states drew on motives and sanctions that
superseded religious sanctions and inspirations.'** For the reformers of the late
Ottoman Empire, religious law was not acceptable because it kept people away from
acting in compliance with the developmental aims of the state. Hence, the religious
law applied in the Ottoman Empire to both Muslims and non-Muslims was gradually
reformed, so that the empire could catch up with the necessities of the new

administrative system of government.

In a time of extensive bureaucratization, recording-keeping, and population
control, the traditional gad: court was not effective enough to handle family law
procedures, for the Ottoman legal culture had changed. Legal reforms in the late
Ottoman Empire eventually encompassed the area of family law, which had been
sacred to some people in the late Ottoman Empire. The following section explores
changes in the Ottoman legal culture and Ottoman bureaucracy to show that the new
legal context of the Ottoman Empire required a different approach to family law and

its administration as far as the modern Ottoman state was concerned.

140 fhsan Y1lmaz, “Secular Law and the Emergence of Unofficial Turkish Islamic Law,” 114.
141 )
Ibid., 115.
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2.2.1. Legislative movements and the codification of Islamic Law

In Islam, the divine is manifested concretely as specific law. Besides, there is
no distinction between the law, on the one hand, and religion and morals, on the
other.'*? Because the law is an embodiment of the divine will, with an eternal,
immutable reality set as a model of perfection, not obeying the laws of Islam brings

personal destruction to a believing Muslim.*?

The law in Western Christian civilization is characterized by its mutability.
However, in Judaism, Islam, and Hinduism, changing any aspect of law is like
changing the religion itself; therefore the law of thee religions covers all aspects of
human life, both personal and social.*** For that reason, Seyyed Hussain Nasr argues
that to discuss or to change Islamic Law cannot be done by anyone except those

competent in the Sharia law. '*

In the Ottoman Empire before the reform age, the sultans did not consider
themselves qualified to interpret Islamic Law, let alone reform it.**® However, during
the reform age, the rules of Islamic law on family matters such as polygamy, divorce
rights, the rules of custody, and some aspects of inheritance posed problems for some
Muslims with modern sensibilities.**” For those modern-Muslims and Ottoman
reformers trying to find solutions to women’s difficulties, especially during the
wartime, a new family law was required, the rules of which would give way to the

establishment of the nuclear family, which also reflected the CUP’s views.™*®

142 I N.D. Anderson, “Law as a Social Force in Islamic Culture and History,” 13.

%3 Seyyed Hossein Nasr, Islamic Life and Thought, (Albany: State University of New York Press,
1981), 25.

" Ibid., 24.

5 1bid., 25.

146 Mehmet Akif Aydmn, “Osmanlilarda Aile Hukukunun Tarihi Tekamiilii,” 434.

147 Sami Zubaida, Law and Power in the Islamic World, 147.

8 bid., 151.
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Before the reform age, in the Ottoman traditional legal system, members of
the gad: historically epitomized the Sharia court as an institution.**® Although the
hierarchical administrative structure was headed by the grand vizier, who was
responsible for the general welfare of the capital and its inhabitants, the gad:
supervised all judicial matters in the classical Ottoman city.™ The Megsihat, the
highest religious authority in the Ottoman Empire, which ranked second under the
grand vizier, supervised each gadilik.”™ Yet the real power was still in the hands of
the gadis, because the court decisions required not only legal and religious
knowledge but also local knowledge.**

The gadis’s possession of local knowledge was important because the nature
of Sharia was closely related to how the legal craft was actually practiced. However,
during the reform period, the court’s work underwent standardization, changing the
interaction of staff and litigants substantially. The legal adjustments of the reform
period stripped the gad: of their traditional powers in the local community.**® Hence
with codification of the law texts, the Sharia was cut out of its traditional locus,
which was its specialty.™*

In the Ottoman Empire before the reform age, non-Muslim Ottoman people
were subject to their own religious laws in the field of private law and subject to

Islamic Law in the field of public law. Islamic Law was not applied to non-Muslims

except in cases where a non-Muslim came into litigation with a Muslim or where

9 Iris Agmon, Family and Court Legal Culture and Modernity in Late Ottoman Palestine, 68.

150 Zeynep Celik, The Remaking of Istanbul Portrait of an Ottoman City in the 19th Century (Seattle:
University of Washington Press, 1986), 42.

131 Each gadilik was further decentralized into semts, quarters, or mahalles, neighborhoods. While the
qadi, who supervised all judicial matters, controlled the gadilik as a whole, he delegated his duties to
the naibs in the semts, quarters, and imams in the mahalles, neighborhoods.

152 Clifford Geertz, Local Knowledge, (New York: Basic Books, 1983); Brinkley Messick, The Calli-
graphic State: Textual Domination and History in Muslim Society, (Berkeley and Los Angeles: Uni-
versity of California Press, 1993).

153 Iris Agmon, Family and Court Legal Culture and Modernity in Late Ottoman Palestine, 69.

154 Sami Zubaida, Law and Power in the Islamic World, 133.
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both parties agreed to be judged by Islamic Law. The constitutional and legal
reforms changed the picture almost completely because Muslims and non-Muslim
subjects were suddenly granted the same legal rights.*® For instance, in a document
of the Ministry of the Interior in 1913, it was explained that the cases of child care,
hiddne, among non-Muslims will be dealt with in Sharia courts.*®® Even such a
particular aspect of personal law became the concern of the state here, because the
reformists believed that achieving the legal unity of the Ottoman Empire was of
utmost importance.

Western law was introduced in the Ottoman Empire during the first half of

the 19" century.™

According to Joseph Schacht and June Starr, Islamic Law was
still the fabric that held the Ottoman Empire together during the reform period.™® It
continued to be an integral part of Ottoman thought until the beginning of the 20™
century.*®® In fact, the Ottomans sought to reconcile the reforms with the demands of
the Sharia. For instance, Hatt-1 Serif of Giilhane, the initial imperial proclamation
from the sultan, justified the introduction of new laws, which were strengthening the
state and preserving Islam.*®°

The reforms of the 19™ century introduced new concepts and practices of
161

politics and law, which step by step modernized state structures and society.

During the reign of sultan Mahmud I1 (1808-1839), a series of military, educational,

% Giilnihal Bozkurt, Bati Hukukunun Tiirkiye’de Benimsenmesi Osmanh Devleti'nden Tiirkiye
Cumhuriyeti’ne Resepsiyon Siireci (1839-1939), 284.

8 “Gayri Miislim fertler arasinda hdsil olan hidane ve nafaka-1 sigar davalarimn seri mahkemelerde
goriilmesinin liizimu hakkinda énceden Suray-1 Devletce kabullenilen ve Meclis-i Vekalet¢ce uygun
goriiliip Mesihat Makam ile Adliye Nezaret-i Celilesi teblig edilen karart havi tezkireyi samiyenin bir
sureti li-eclil malumat tamimen ve leffen gonderilmistir. Ddhiliye nazirt namina miistesar” DH MB
HPSM 9 2, A2, 21 October 1913.

57 Serif Mardin, “Some Explanatory Notes on the Origins of Mecelle,” The Muslim World 51(1961):
274-279.
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and administrative reforms based on Western models started: reorganized were the
army, government, financial system, land tenure, provincial administration, and
education in the Ottoman Empire.'®> The secular intervention into Islamic Law in
fact started during the reign of Mahmud 11.1°® During his reign, religion was defined
as distinct from state functions, and hence religion gradually separated from the
government.*®* Because the role of religion in politics had diminished, a new concept
of justice, adalet, emerged, which was a form of justice outside the will of a ruler and
the jurisdiction of the Sharia.'®® The emergence of the addler marked the beginning
of law-making by institutions, which was in accordance with rational considerations

of utility.*®

Between 1838 and 1908, the Ottoman Empire went through an intense phase
of economic and sociopolitical transformation and modernized the old system.'®’
Followers of the sultan Mahmud II, sultan Abdiilmecid (1839-1861) and sultan
Abdiilaziz (1861-1876) also approved of reforms based on Western models. During
the reign of sultan Abdiilmecid, the Hatt-: Serif of Giilhane commenced the Tanzimat

era. The Tanzimat Charter, which made the reformation of the Ottoman state

162 fhsan Yilmaz, Muslim Laws, Politics and Society, 85-86.

163 Mahmud II even limited the functions of the gad1 courts to issues of inheritance, family law, and
waqfs. However, increasing bureaucratization of the empire required that family records were strictly
kept. As a result of this procedure, the number of trials recorded increased and families from different
religious communities became dependent on law instead of living in their closed worlds. See: Ilber
Ortayl1, “Osmanli Aile Hukuku’nda Gelenek Seriat ve Orf,” 462.

164 The authority of the Seyhiilislam had been shaken during reign of Mahmud II, yet the Mesihat and
the religious scholars were still esteemed in the Ottoman Empire and they acted as a balancing power
against the absolute rule of the sultan. See: Enver Ziya Karal, Osmanli Tarihi VII. Cilt (Ankara: Tirk
Tarih Kurumu, 2003), 137-139. The office of the highest religious authority in the Ottoman Empire,
Megsihat, was transformed and made responsible only of the Sharia courts. See: Niyazi Berkes, The
Development of Secularism in Turkey, (Montreal: McGill University Pres, 1964), 98.

165 sami Zubaida, Law and Power in the Islamic World, 125.

1% Niyazi Berkes, The Development of Secularism in Turkey, 94-99.

187 According to Justin McCarthy, it took Ottomans a while to recognize that the European powers
were ahead of them and that they were more advanced in technology. In the 17" century, early re-
formists recognized the need to reform the Ottoman State, yet their vision was quite limited in that
they thought that only going back to the old system would solve the problems that the state had faced.
Justin McCarthy, The Ottoman Turks, 174-180; Zeynep Celik, The Remaking of Istanbul Portrait of
an Ottoman City in the 19th Century, 31.
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according to European model an official policy, was signed in 1839. The Tanzimat
Charter defined and codified the relationship between the sultan and people of the
Ottoman Empire, and introduced concepts of equality, liberty, and human rights®®
into Ottoman political discourse.’®® The Hatt assured the subjects of the Ottoman
Empire that their basic rights would be respected.*”® The Hatt-: Serif was followed
by a second imperial edict, Hatt-1 Hiimdyun, in 1856, which redeclared the equality

of Muslims and non-Muslims, while simultaneously reaffirming the privileges given

to non-Muslims.*"

Hence, with the Tanzimat Charter, the religious freedoms of minorities were
guaranteed, the abjuration of Islam no longer required a death sentence, non-Muslims
could become members of the assembly and be recruited, mixed courts were
established for non- Muslim and Muslim cases, torture was abrogated, taxes were
evened out between Muslims and non-Muslims, and foreigners were allowed to buy

172

property in Ottoman lands.”"“ Actually, this Hatt gave way to the establishment of

188 For instance, in 1846 Slave Bazaars were closed down. Even sultan Abdiilaziz declared that he
would not establish a harem for himself. See: Ehud R. Toledano, Osmanii Kole Ticareti 1840-1890,
(istanbul: Tarih Vakfi Yurt Yaymlari, 1994); Enver Ziya Karal, Osmanl Tarihi VII. Cilt (Ankara:
Tiirk Tarih Kurumu, 2003).

169 According to Enver Ziya Karal, because, the power of the sultan was limited, the Meclis-i Ahkam-:
Adliye was made responsible of preparing the law codes and supervising the state expenditures, the
Tanzimat was a constitution just as the other 19" century constitutions of Germany, Austria and
Spain. (See: Enver Ziya Karal, Osmanli Tarihi VII. Cilt.) However, according to Zeynep Celik, con-
cepts of liberty, equality and human rights were important concepts and they remained as quick adap-
tations from French vocabulary. They did not accommodate the subjects of the Ottoman Empire but
the international commercial bourgeoisie in the Empire. For Celik, that rather than working for the
benefit of the masses, these concepts accommodated the international commercial bourgeoisie. Like-
wise, Deniz Kandiyoti argues that the Tanzimat Charter introduced rather painful processes of negoti-
ation and compromise between foreign powers, the Ottoman elite and these who felt threatened by
changes in the order coming with modernity. See: Zeynep Celik, The Remaking of Istanbul, 32; Deniz
Kandiyoti, “End of Empire”, 27.

10 fhsan Yilmaz, Muslim Laws, 89.
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secular mixed courts composed of Muslims and non-Muslims to first to hear

commercial cases between people of all religions.'”

The establishment of a non-religious state began in 1839 under the reformist-
minded rulers.*™ The Ottoman legal system also underwent sweeping reforms in this
period: with the charter of Giilhane and Tanzimat, for the first time in the history of
the Ottoman Empire, secular courts were established and secular laws were
compiled.” Legal codes inspired by European codes such as the Ottoman Land
Code of 1858, Mecelle of 1869-76, and Ottoman Law of Family Rights of 1917 were
introduced to govern commercial, penal, and civil matters in the newly established
secular courts. In fact, these three codes initiated the important legislative
movements in the Middle East of Islamic Modernism.*"®

According to Sami Zubaida, the first step in codification was the introduction
of a new commercial law.'”” After the treaty of 1838, a commercial tribunal spawned
in the Ottoman Empire. They were informal courts organized by merchants that were
ruled in accordance with European practice.*” In order to deal with the unofficial
commercial codes, a new commercial code was enacted in 1850, which was drawn

from the French code of 1807. The commercial courts were the first courts to operate

13 Lynn Welchmann, Beyond the Code,35.

174 june Starr, Law as a Metaphor, 78.

5 Meclis-i Vilay-1 Ahkami Adliyye, which was responsible for consultancy, giving decisions, judging
officers and resolving state-citizen disputes, was established in 1837 by sultan Mahmud 11. After the
Tanzimat this assembly took the responsibility of executing Tanzimat Reforms. According to Thsan
Yilmaz, even though the secular and criminal courts were established, the true beginnings of a secular
legal system can be said to start in 1868 when the Meclis-i Vdla was divided into two separate organs:
The Council of State, Surdy-1 Deviet, a legislative body and a court of appeal Divin-i Ahkdm-1
Adliyye, which was also divided into civil and criminal sections. The Divan-1 Ahkam-1 Adliyye’s name
was changed to Adliye Nezareti later on. See: Thsan Yilmaz, Muslim Laws, 89-91; Biilent Tanér,
Osmanit Tiirk Anayasal Gelismeleri 1789-1980, (Istanbul: Yap1 Kredi Yayinlari, 1998).

176 For details of Islamic Modernism see: Joseph Schacht, An Introduction to Islamic Law, 93; Noel
Coulson and Doreen Hinchcliffe, “Women and Law Reform in Contemporary Islam,”; JN.D Ander-
son, Islamic Law in the Modern World.
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outside the recourse of Sharia and Qanun, and they were responsible to the Ministry
of Commerce.!™

Another area modernized was penal law. In 1858, an entirely new penal code
was enacted.’® Land law was another area to be modernized. In 1858 a new land law
was enacted according to which, in the case of a landowner’s death, the land was to
pass on to his/her son and daughter equally.*®

According to Avi Rubin, the 19™ century reform movement, the Tanzimat,
provided the main thrust for the establishment of a new court system, namely the
Nizamiye (regular) courts in the mid-1860s.*®? According to Eisenman, by 1864, the
provincial administration started to be regulated according to the French model,
which required first instance and appeals courts to be instituted. These courts were

184 addressed criminal cases and

called Nizamiye courts.*® The Nizamiye courts
commercial disputes formerly under the jurisdiction of the Sharia courts. The
Ministry of Justice and Religious Affairs, Adliye ve Mezdhib Nezareti, was in

command of the jurisdiction of the secular Nizamiye courts, which were regulated by

codified laws.

In the newly established courts, Nizamiye, judges were competent in

commercial law. Yet for administrative and bureaucratic purposes, the Islamic Law

179 Sami Zubaida, Law and Power in the Islamic World, 130.

% Ipid., 131.

181 For a detailed discussion on Ardzi Kanunndmesi, see Omer Liitfi Barkan, Tiirkiye'de Toprak
Meselesi, (Istanbul: Gézlem Yaynlari, 1980). To this code further codes and procedures were added
in 1861 and 1863. According to Ihsan Yilmaz, Ottoman Penal Codes of 1840 and 1858, the Ottoman
Commercial Code of 1850 and some other laws and regulations of European origin were legal trans-
plants. See: ihsan Yilmaz, Muslim Laws, 88.

182 Avi Rubin, “Legal Borrowing and its Impact on Ottoman Legal Culture in the Late Nineteenth
Century,” 279.

183 Robert H. Eisenman, Islamic Law in Palestine and Israel, 14.

184 Nizamiye Courts were largely inspired from the French Law. According to Peter Cruz, French law
had an enormous impact on legal elites throughout the world in spite of Napoleon’s ultimate defeat.
French Law for Cruz was a true legal achievement that is comparable to Justinian codification of the
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of Obligations had to be codified. For the first time in Muslim history, Islamic
Hanafi law was codified.® The Mecelle Commission was established for that
purpose and codified the Hanafi Figh on transactions, contracts, and individual
obligations. In the Mecelle, isolated Hanafi opinions that were more in keeping with

the needs of times were included side by side with majority opinions.*®

Actually, the Mecelle, which was compiled as a legal handbook or a digest,
was the most original work of the Tanzimat era’s codification movements.*®” Along
with the majority opinions, the Mecelle included the Hanafi madhhabs’s minority
opinions that were in keeping with the times. For this compilation, the Islamic Law
device of talfig, which meant combining doctrines of more than one school for the

same subject matter, was used.*®®

The codified laws, the Mecelle’s content, and its
form were a joint venture between conservatives and reformists.’®® Being the first
codified civil law of the Ottoman Empire, the Mecelle was applied on a territorial

basis to all people without distinction.

However, the Mecelle left out discussions of family law,*®® for various
reasons: First, the Ottoman Empire was multi-religious, and each religious
community had its own rules and regulations organizing family matters. Therefore, at
the time, it was not easy to codify a family law.'®! Second, the leaders of non-
Muslim communities in the Ottoman Empire strongly opposed what they deemed a

disenfranchisement of rights. Third, according to Fahri Ziyaeddin Findikoglu, during

18 fhsan Yilmaz, Muslim Laws, 91.

186 Robert H. Eisenman, Islamic Law in Palestine and Israel, 3.

87 Mehmet Akif Aydmn, Islam-Osmanl Aile Hukuku, 131-132
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the time of the Mecelle’s compilation, the reform of the family law was not an urgent
matter.™®? The social structure of the empire and the Ottoman family had not changed
much at the time. Hence there was no need to reform the rules governing it.**® Yet
during the Second Constitutional period, the Mecelle proved insufficient as a civil

code and the need for a new family law was recognized.'*

The introduction of new legal codes could be considered as the start of the
Sharia courts losing their dominant status, which had proved the backbone of the
Ottoman judicial system.’®® Starting with the reform period, the codified law
practiced in civil courts eventually disesmbedded and deritualized the Sharia in the
late Ottoman Empire.’*® Actually, codification meant disengagement from theocracy,
because institutions and rules that had not existed in Islamic Law were now
introduced to Ottoman legal culture. For instance, the commercial law of 1850
recognized interest; the penal code of 1851 made the state responsible for punishing
the perpetrators, whereas in the old application, a person could grant pardon to the
criminal. Likewise, the penal code of 1840 removed the capacity of governors and

the grand vizier to punish arbitrarily.**’

Since the Tanzimat, reforms had affected Ottoman legal culture, yet the fields
of personal status and family laws remained unchanged. The Muslim clergy, ulema,
claimed the spheres of personal status and family law to be their own.'*® In fact, in
the late Ottoman Empire, both Muslim and non-Muslim religious authorities claimed

the sphere of personal status as their own. It was the Muslim and non-Muslim
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authorities’ pressure that also led to the establishment of a dual judicial system.
Hence while the newly established secular courts, Nizdamiye, operated under the aegis
of the Ministry of Justice, the religious courts remained under the jurisdiction of the

Seyhiilislam.**°

After the Western-based systems of law were introduced in addition to
Muslim law, a truly dualist legal structure emerged in the Ottoman Empire.?®
Following the introduction of the new laws and decrees, the state did not destroy the
traditional institutions: new legal institutions coexisted alongside the traditional

ones.?%!

During the Second Constitutional Period, the CUP totally tried to subordinate
the judicial system to the state. The CUP government took a major step to eliminate
the dual structure of Islamic and secular institutions. Actually, the CUP’s concern
with making the law an engine of state control through legal reforms came at the
expense of the traditional legal system.?®> To overcome the obstacles to increased
state control, the CUP openly asserted the dominance of the state over religion by
making Islamic judges paid officials of the state, by making their decisions
controllable through appeals courts, and by overseeing the training of the members of

the religious courts.?

In an attempt to weaken the power of the local judges, gadis, in the provincial
legal institutions, the CUP shortened the judges’ terms of service, started paying their

salaries from the state treasury, and took measures to prevent them from having a
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deep involvement with local forces.*®* Finally, with the aim of uniting different
judicial bodies and reducing the power of religious law, the CUP rulers put all the
courts under the aegis of the Ministry of Justice. The rule of the CUP thus eventually

achieved legal unity in the Ottoman Empire.?®

The CUP rulers were also concerned about the duality of legal institutions
regarding non-Muslim communities. For instance, a document of the Meclis-i
Viikela, zabitname number 537, discussed which court should be responsible for
alimony cases of non-Muslims, for the Greek Patriarchate had petitioned. The
patriarchate demanded that the Sharia courts not interfere with such cases, even if the
couple had agreed on it. The assembly decided that the Ottoman government ruled
over all Ottoman subjects. Besides, there was no mention of alimony responsibility
with the patriarchate, neither in the Patriarchate nor in the Metropolit Charters,
berats. Therefore the Sharia courts could continue to handle such alimony cases as

they used to do.?*

In theories of legal modernity, uniform law is accepted as a condition of

progress towards a strong centralized state. Hence the modern state tolerates no rival

204 1ris Agmon, Family and Court, 70.

2% Biilent Tandr, Osmanli Tiirk Anayasal Gelismeleri 1789-1980, 164.
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in terms of law, such as minority laws.?®” As Agmon argues, the reforms that started
with the Tanzimat, aimed to unify the administrative structure of the empire,
rationalize its governing methods by creating hierarchies of authority down to
provincial levels. The centralized state controls its domains, while eliminating power
groups and clusters that compete at different levels with the central government.?®

By establishing a number of secular courts, the responsibilities of the Sharia
courts were restricted only to matters of personal status involving marriage, divorce,
child custody, and family affairs. Hence, only the realm of family law was left under
the jurisdiction of the Sharia. However, Islamic family law was also eventually
codified in the Ottoman Empire when the Ottoman Law of Family Rights of 1917
was promulgated, utterly narrowing the jurisdiction of the Islamic courts.?*

During the reform age, achieving legal unity in the Ottoman Empire was very
important for the reformers and they took every legal measure toward that purpose.
For instance, until the advent of the reform period, the Sharia, the sole legal system
dealing with family law courts, remained responsible for the provision of orphans
and the supervision of their legal rights. Starting from the 19" century, the Ottoman
state was accepted as being responsible for the poor and needy people.?*° During the
CUP period, the state even took over responsibility for orphans from the Sharia
courts and established the Authority for the Supervision of Orphan Properties,
Emval-i Eytam Nezdreti.** Although historians like Carter Findley argue that the

Sharia family law remained untouched by the Tanzimat reforms,??2 according to Iris

Agmon a procedural innovation such as establishing the Emvdl-i Eytam Nezdreti was
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an indirect reform of Islamic family law.?*® Hence the Ottoman legal modernization

was realized.?**

2.2.2. Application of Islamic family law prior to the reform period

From the beginning of the reform period, the Ottoman state had narrowed the
jurisdiction of the Islamic courts through a series of measures. However, the
promulgation of new law codes and the codification of Islamic Law brought about
confusion in Ottoman society, even shattering the belief that Islamic laws governing

family matters were sacred and closed to change.?™®

According to J. N. D. Anderson, who is one of the most prominent scholars in
the field of Islamic Law, in the classical texts, a Muslim family is patriarchal, and
potentially polygamous.?’® Under Islamic Law, women are under threat of
repudiation, for men have with right to divorce their wives at will. Besides, custody
rights also favored men, in that mothers only had the right of custody for very young

children.?” However, only to mention the privileged male position in Islamic Law

213 Iris Agmon, Family and Court, 148.

2% The entire secular court system evolved during the Tanzimat Period was eventually incorporated
into the constitution. In 23 December 1876, the first Ottoman constitution was promulgated, which
started the first constitutional period of the Ottoman Empire. The Constitution, Kanun-i Esasi, was
actually the first constitution of an Islamic state in history. The basic concept in the Kanun-i Esasi was
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1939). With the Kanun-i Esasi, the parliament was divided into two chambers: the first one was an
elected Meclis-i Mebusan (Chamber of Deputies) and the second one was Meclis-i Ayan (Chamber of
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preme court of appeal for administrative law cases and was to continue its legislative function. A new
high court, Divdanmi Ali was also established to hear cases against the member of the government,
Meclis-i Mebusan (Chamber of Deputies) (See: Thsan Yilmaz, Muslim Laws, 92)
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would be misleading. While men have greater advantages in many respects, they

have to bear the financial burden of supporting their wives and family members.?®

Also, under Islamic Law women have full property rights almost
undifferentiated from those of men; and marriage had no impact on a woman’s legal
standing, in that it did not remove her from the public sphere as far as her ability
goes to buy, sell, and contract as a free individual. Even before the reform period
women living under Islamic Law enjoyed legal access to the public sphere, unlike

her contemporary sisters living under Western law.?*

In Islamic courts judges were not the instruments of applying a law
privileging males.?® Judith Tucker has investigated the potential flexibility of
Islamic family law by using fatwa collections and court documents, sijills, of 17
and 18™-century Syria and Palestine. The practice of Islamic family law in Syria and
Palestine showed that gender difference was a natural state of affairs. However, the
man’s domination over women was to some extent balanced by his obligations to
uphold the elements of the Hanafi School that worked to women’s benefit, and by

modifying the legal provisions that might be harmful to women.?*

For Tucker, muftis and qadis provided protection to women in many ways.
For instance, in the case of illicit sexual intercourse, they recognized a child as
legitimate if the couple married up to one month before birth. In another case, they
rejected the return of a bride to her family if she failed her virginity test on her

wedding night. The muftis argued that virginity had nothing to do with the marriage
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institution and that only the woman herself could testify about her virginity. The
muftis, Tucker wrote, denied husbands or brothers the right to judge whether a

woman had previously committed unlawful sexual intercourse or not.???

Along with Tucker, in the early 1990s, academics working in the area of
women’s studies in the Middle East were in favor of rewriting the Muslim past to
include the voices of women. According to this view, if Islam was interpreted with
linguistic skill and pure logic, it would become clearer that Islam demanded an
absolute protection of women’s legal rights, especially in the area of family law.
However, if this demand was not met, it was not the fault of true Islam, but of local,
patriarchal cultures.?”® Annelies Moors has also argued that recent studies on the
history of Islamic Law have criticized the one-sided evaluation of Islamic family law
as a rigid and patriarchal institution. Besides, these studies have also drawn attention

to legal mechanisms that women used to their advantage in Islamic courts.?**

For Moors, before codification, Islamic law was capable of accommodating
individual needs and allowed for fluidity and flexibility, thanks to its plurality of
authoritative texts.??® For instance, the gadis in Ottoman courts had books of figh,
kanunnames, irdde, ferman and defters of sijills at their disposal. Therefore, they did
not encounter any difficulty in finding an appropriate consultation while deciding on
a matter.?”® The gadis also had sakk collections, which were written by experienced
court personnel and circulated throughout the empire for centuries. The sakk
collections included a wide range of documents produced by the Sharia courts, such

as court decisions (ilam), title deeds (hiiccet), and imperial decrees (ferman). The

222 |hid., 8-9.

223 Elizabeth B. Frierson, “Women in Late Ottoman Intellectual History,” in Late Ottoman Society The
Intellectual Legacy, edited by Elisabeth Ozdalga, (London: Routledge, 2005), 138

224 Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 143-144.

2 |bid., 144.

226 \ehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 79.
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sakk collections also included exemplary cases intended to guide judges in their daily

work.%?’

As a matter of fact, Muslim legal pluralism, which entailed a diffuse legal
system and a multiplicity of sources of law, were actually lived in the Ottoman

Empire.?®

However, times had changed and new circumstances required that the
application of Islamic family law be adapted to the prevailing conditions.??® The
reformist intellectuals and jurists claimed that it was urgent to codify Ottoman family
law. In the next section, | will explore how intellectuals handled the family law
reform discussions in Muslim countries in general and in the late Ottoman Empire in

particular.

2.2.3. Discussions of family law reform in the Muslim World during the late 19™

and early 20™ centuries

Some of the intellectuals in the Ottoman Empire and in Egypt were debating
the issue of women and family in the late 19" and early 20" centuries. According to
these thinkers, modernism encompassed technological progress, secularism, the rule
of law, women’s emancipation, and a monogamous family system.?° For these
intellectuals, women’s issues were misjudged and women were mistreated. A reform
of the existing family law was required to render the present conditions suitable to

women.>!

227 Avi Rubin, “Legal Borrowing and its Impact on Ottoman Legal Culture in the Late Nineteenth
Century,” 289; Siilleyman Kaya, “Mahkeme Kayitlarinin Klavuzu: Sakk Mecmualar,” Tiirkiye
Arastirmalart Dergisi 3, (2005).

228 fhsan Yilmaz, Muslim Laws, 31.

229 Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 155,

230 Robert H.Fleischmann, Islamic Law in Palestine and Israel, 98.

21 John L. Esposito, Women in Muslim Family Law, 50.
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Actually, the idea of reforming Islamic family law was planted in Egypt in
the 19" century. The Egyptian intellectuals Rifa’ah Badawi Rafi at-Tahtawi,
Muhammed Abduh and Qasim Amin claimed that changes in society required the
necessity of legal reform from a Muslim perspective.?®”> Tahtawi emphasized the
necessity of adapting Islamic Law to new social circumstances. Adaption would
occur through using the principle of takhayyur, which was a method of Islamic
jurisprudence according to which a Muslim in a specific situation could go outside of
his own school of law and follow the interpretation of another.”®® In fact, what
Tahtawi proposed was largely used by the reformists in the late 19" and early 20
centuries in the Ottoman Empire. It was actually the path followed for the Ottoman

Law of Family Rights of 1917.

The mostly discussed subject of Islamic family law was a husband’s
unfettered power to repudiate his wife at will. According to Coulson and Hinchcliffe,
a husband divorcing his wife without a good cause is morally reprehensible in
Islamic Law, yet it is still a matter for the husband’s conscience, as divorce is legally
valid in any case.?** The other discussed matter to be reformed by takhayyur was that
under the Hanafi School, women are denied the right to get divorce, no matter how
ill they have been treated. Actually, according to J. N. D. Anderson, it was the
miserable lot of Muslim wives that forced the extension of reform to the sacred
sphere of family law, for Muslim Hanafi women could not get a judicial dissolution
of their marriages, and a legal reform was supposed to extend female rights and their

access to divorce.”®® With a legal reform, Muslim women would be granted the right

232 1pid., 50.

2% 1bid.

234 Noel Coulson and Doreen Hinchcliffe, “Women and Law Reform in Contemporary Islam,” 41-42
235 ).D Anderson, Islamic Law in the Modern World.
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to obtain the dissolution of their marriage by employing the Maliki Schools’

principles on divorce.?*®

Muhammad Abduh belonged to the second generation of Egyptian reformists.
In fact, he has been called the father of Muslim modernism, for he realized the
necessity of finding an Islamic rationale for reforms.”®’ However, according to
Esposito, Abduh realized the waywardness of the Muslim society in dealing with
issues of women and Quranic reforms: the Muslims erred in the education and
training of women; women were not given their rights. However, denying women’s
rights was truly against Islam. In failing to follow the guidance of Islam regarding

women’s rights, Muslims went against it.?*

Esposito explains that Muhammad Abduh emphasized the deleterious effects
of polygamy on family life. Abduh argued that polygamy had been permitted in the
Prophet’s time as a concession to the prevailing social conditions. The true intent of
the Qur’an, according to Abduh, was monogamy. According to the Qur’an (surah IV:
3 and IV: 129), more than one wife was only permissible when justice and
impartiality were guaranteed. However, establishing impartiality and equality among
the wives was almost impossible. Therefore, Abduh concluded that the ideal type of

marriage established by Quranic norms was monogamy.?*®

Another Egyptian reformist, Qasim Amin, in the meantime focused on the
plight of Muslim women. Amin deemed the plight of women as the cause behind the
deterioration of the Muslim family and society. He also criticized arranged
marriages, the wife’s inability to initiate divorce, and the husband’s unlimited rights

of divorce. Like Abduh, Amin saw the original intent in the Qur’an as monogamy.

2% Noel Coulson and Doreen Hinchcliffe, “Women and Law Reform in Contemporary Islam,” 41.
237 John L. Esposito, 50.

2% |bid.

2 |bid.
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Polygamy was permitted only under special conditions, though it was a reprehensible
act.**® Amin wrote two books, Tahrir al-Marah (The Emancipation of Women) and
al-Marah al-Jadidah (The New Woman). According to Esposito, with these two
books, Amin rightfully acquired the title feminist, for he became a source of

inspiration to many feminists in the Muslim world. 2

2.2.4. Discussions of Family Law Reform in the late Ottoman Empire

During the reign of Mahmud 11, a circle of protégés in the bureaucracy and
Ottoman intellectuals emerged who supported the reorganization of the state through
the introduction of technical, administrative, educational, and cultural reforms.?*?
The reformist bureaucrats and intellectuals were educated abroad, cultivated relations
with foreigners, and reflected on their own societies from a broader international
context. Robert H. Fleishmann argues that in time, the reformist male bureaucrats
and elites focused their attention on women, for they feared women, being the
bearers of tradition and religion, would retard society as a whole.?** Having such
fears in mind, the Ottoman reformers began to promote women’s education and
openly criticized social, cultural, and religious practices they deemed oppressive for

women.?**

240 john L. Esposito, 51.

1 Ipid.

242 Justin McCarthy, The Ottoman Turks, 296.

243 Robert H.Fleischmann, Islamic Law in Palestine and Israel, (Leiden: E.J. Brill, 1978), 100.

244 For instance, the writer Ahmet Mithat Efendi, who was a late Ottoman Empire prolific intellectual
and writer, attacked forced marriage, concubinage and polygamy in his novels and labeled them to be
social ills of a Muslim society. See: Orhan OKay, Bati Medeniyeti Karsisinda Ahmet Mithat Efend;,
(Istabul: Milli Egitim Basimevi, 1991).

Robert H.Fleischmann, Islamic Law in Palestine and Israel, 99.
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One might argue that the Ottoman women were not living in a timeless world
untouched by historical changes.?*® Yet the reformist Ottoman elites were convinced

about applying an agenda for progress to Ottoman women.?*®

Women’s rights,
women’s education, veiling, and polygamy were their main concerns.?*’ The
reformists inscribed themselves in an instrumentalist framework, suggesting that
changes in women’s conditions would benefit the Ottoman society as a whole.?*®
Hence, they turned the status of Muslim women and the Muslim family into a

symbol of the late Ottoman society’s modernity and level of progress.249

The late Ottoman reformists argued that the Ottoman family law had to be
renewed and that oppressive and derogatory practices against women such as
polygamy would have to be eliminated. As a requirement of legal modernity, family
law had to be codified and be more easily applicable in the bureaucracy. Despite the

changes in legal culture and the transformation of Ottoman society, the most needed

5 According to Judith Tucker, the false idol of ‘progress’ for women was also imported from the
West. For Tucker, to accept that Muslim women’s history and their progress started with the acquaint-
ance with Western thought is tautological and free of any process of verification. The paradigm of
modernization, rules of which were fixed by the Europe, had an image of Islam that was monolithic.
In this monolithic belief system, women lived in a timeless world untouched by historical changes.
Hence, if Muslim women were to progress, it could have been possible only by denying the indige-
nous tradition/religion. The linear path to progress, Tucker argues, was accepted to start with the pene-
tration of Western ideas, which gradually permeate and transformed the Eastern societies. (See: Judith
E. Tucker, Women in Nineteenth-Century Egypt, (Cambridge: Cambridge University Press, 1985), 3.)
?%% In the late Ottoman Empire, Islamist thinkers such as Fatma Aliye Hanim and Mehmet Akif Ersoy
argued that Islam was not an obstacle to the development of women and the observation of their rights
in the society. They brought examples from the Islamic history, mentioning the importance of female
figures such as Fatima, the daughter of the Prophet Muhammad and Aisha, the wife of the Prophet
Muhammad. Fatma Aliye Hanim and Mehmet Akif frequently quoted the verses from the Quran and
the Prophet’s sayings, which praised and exalted women and womanhood. Islamist Feminists are also
employing Islamic history to find examples for their arguments about Muslim women’s education and
social life. See: Fatema Mernissi’s book The Veil and the Male Elite, and Forgetten Queens in Islam
are one of the prominent examples of this genre. See: Fatema Mernissi, The Veil and the Male Elite: A
Feminist Interpretation of Women’s Rights in Islam, (United States of America: Perseus Books,
1991); Fatema Mernissi, The Forgotten Queens of Islam, (Minneapolis: The University of Minnesota
Press, 2006).

%7 Deniz Kandiyoti, “Introduction,” 3.

?%8 Deniz Kandiyoti, “End of Empire,” 28.

29 Robert H.Fleischmann, Islamic Law in Palestine and Israel, 98.
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family law reforms were not an easy process for the reformers. The possibility of

reforming family law led to tension within late Ottoman society.?*°

Among the late Ottoman Empire intellectuals, the Westernists were united
around the conviction that the superiority of the West did not simply reside in its
advanced technology, but also in its rationalistic and positivistic outlook. Hence,
according to the Westernists, Ottoman society should get rid of religious

1 However, the Westernists were

obscurantism and stifling superstitions.?
heterogeneous in their approaches toward belief. Westernists to varying degrees held
Islam responsible for the backwardness of society and the debased condition of
women.?®® They found a solution to the problems of the Ottoman Empire in
transforming women’s issues such as veiling, education, and involving women in
economic life. A change in marriage patterns was also necessary and should

accompany the changes mentioned.>*

One of the most ardent supporters of positivism, a medical doctor, Abdullah
Cevdet, was also a pronounced Westernist. He was influenced by Ribot’s Darwinist
approach and claimed mothers to be guilty of social degenerations and flawed
races.”®* According to Abdullah Cevdet, in order not to have flawed races, Islamic
practices and customs should be abandoned, for they worsened conditions for

Muslim women. In a similar vein, Salahaddin Asim, another Westernist, claimed that

the religion of the ancient Turks was more suitable to modern Turks. In the ancient

0 However, in the Ottoman Empire not only conservative people opposed the law reform. European
powers were also very much worried about the reforms, for they thought their intervention into the
internal affairs of the Ottoman Empire would be hampered by the law reforms. Hence, the European
powers objected the application of procedural law to Muslims and non-Muslims alike, for the new
reforms undermined the capitulations and the privileges of the non-Muslims. (See: Giilnihal Bozkurt,
Bati Hukukunun Tiirkiye 'de Benimsenmesi, 288-290.)

21 Deniz Kandiyoti, “Introduction,” 3.

%2 Deniz Kandiyoti, “End of Empire,” 33.

23 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 4.

4 Siikrii Hanioglu, Bir Siyasal Diigiiniir Olarak Abdullah Cevdet ve Dénemi (istanbul: Ugdal
Nesriyat, 1981), 185.
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Turkish civilization, women were respected more than they were in Islam.?®®
Although it was a must for women to contribute to the nation’s social and economic
progress, in their current situation, which Asim defined as being “female animals,”

women were treated only as instruments of fertilization.?*®

Among the Westernists, Riza Tevfik was the most moderate. Regarding
issues like veiling, women’s education, and religion, he wrote that a society could
not change in a day. It might take years for a society to transform itself and get rid of
the traditions and values that had shaped it over centuries. Therefore, according to
Tevfik, while reforming the laws that governed Muslim life, a reformer should be

careful not to intrude into the lives of people.?®

Like Riza Tevfik, Celal Nuri was also rational, and even was the most critical
intellectual among the Westernists. He first questioned whether European culture
was a good thing to be adopted or not. While European science and technology
should be adopted without hesitation, European culture could not be adopted per se,
since the traditional and religious values of Ottoman society should be respected and
taken into consideration.?®® Celal Nuri argued that the Ottomans should be able to
find a way to Westernize without Europeanizing the society totally, just like Japan

did.259

Celal Nuri also argued that Islam provided women with social and economic
rights. Therefore Islam could not be held responsible for the inferior position of

women in Muslim societies. It was not Islam but religious conservatism and the

zzz Salahaddin Asim, Osmanli’da Kadinligin Durumu (istanbul: Arba, 1989), 22-23.

Ibid., 16.
27 Riza Tevfik, “Muhasebe-i i¢tihad, Muhasebemizde Sui Tefehhiime Yer Vermeyelim,” I¢tihad 96,
(6 May 1330).
8 Celal Nuri ileri, “Sime-i Husumet, * ictihad, 88, (9 Kanun-i Sani 1329), quoted in Mustafa
Giindiiz, II. Mesrutiyet'in Klasik Paradigmalari: Ictihad, Sebilii'r-Resad ve Tiirk Yurdu'nda Toplumsal
Tezler (Ankara: Lotus, 2007), 122.
29 Mustafa Giindiiz, 1. Megrutiyet'in Klasik Paradigmalar, 122.

62



misinterpretation of the religion that gave way to the plight of women in Ottoman

society.*®

According to Celal Nuri, because of creeping ignorance and superstition,
Muslim women could not enjoy their God-given rights. It was highly possible that
they were not even aware of them, he argues.?®*

Celal Nuri in his book Kadinlar (The Women) suggested that family law
reform should conform to what he considered to be the true spirit of Islamic Law.
First, a man should be prohibited from divorcing his wife for trivial reasons. The new
family law should confirm that even if there is a good reason for divorce, the wife
should get more compensation than her dowry.”®® The other issue that Nuri

questioned was the age limit of marriage: for brides and grooms to be physically

mature enough, the age for marriage must be raised in the Ottoman Empire.

According to Nuri, if family law was to comply with the true spirit of the
Sharia, both marriage and divorce should be taken out of the hands of the imams
(local judges) and placed under civil jurisdiction, with civil records kept
bureaucratically by state authorities.”®® Since, if not recorded in time, mehr and other
records to be kept by the judge for the benefit of both the bride and groom could be
forgotten. Unfortunately, forgotten records worked mostly to the disadvantage of
women. If a woman’s husband was without remorse, he could get away from a
marriage he did not want without giving her mehr, which actually was a wife’s God-

given right. Nuri explained that some clueless imams solemnized illegal marriages

2%0 Celal Nuri ileri, Kadinlarumiz, (istanbul: Matbaa-i ictihad, 1331).

%1 Ibid., 154. Also a contemporaneous intellectual Ahmet Riza argues that regarding divorce and po-
lygamy, people do not obey the rules of the Sharia, but follow their personal desires. These people do
not care about the society’s good or family’s well being and ruin their offspring’s psychology.
“Taaddiidii Zevcat hakkinda serditin vazetmis oldugu serdite riayet olunmuyor. Evlienme ve bosanma
islerinde yalmiz nefsin eglencesi, sahsin istifadesi aranmiyor. Ailenin hukuku, cemiyetin menfedti,
cocugun ahvdli ruhiyesi gozetilmiyor.” See: Ahmet Riza, “Vazife ve Mesuliyet—Kadin,” in Sosyo-
Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 3, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete ve
Matbaacilik Ltd., 1992), 1040.

%62 Celal Nuri leri, Kadinlarimiz, 154-155.
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63



and allowed men to divorce their wives without respecting women’s rights. All in all,
Celal Nuri argued, such a travesty of justice could only be surmounted by reforming

the family law.?®*

Women’s issues in Islam were also considered by the Russian Muslims. The
Ottoman nationalists and nationalist writers of the Tiirk Yurdu took Muslims living in
Russia as an example. The renowned scholars of Kazan, Ayaz Ishaki, Musa Carullah,
and Alimcan Barudi brought new perspectives with regard to the place of women in
Islam. According to these modernist Muslim scholars, women’s issues in Islam were
crucial. They prepared a detailed report on the issue and presented it first in 1916 at a
congress in Kazan and later in 1917 in Moscow at the General Congress of Russian
Muslims. In the latter, they discussed the evils of polygamy and other taboo issues in
Islam. They were criticized severely by the conservative Muslim scholars of
Turkistan. However, the nationalist writers of the Tiirk Yurdu praised both the

scholars and the congress.

Likewise in 1917, a nationalist ideologue, Ziya Gokalp, stated in the congress
of the CUP that a radical reform of the family law must occur in the Ottoman

Empire.?®®

Accompanied with other intellectuals’ thoughts against polygamy, other
family law related issues urged the authorities to reform the family law in the

Ottoman Empire.?®® And shortly after the congress in Moscow, the Ottoman Law of

24 “Nikéh icin ser’an cdiz olan kuyud ve surut bizde érfen unutuluyor. Mihreyn asla diisiiniilmeden
takdir ediliyor. Halbiiki yirmi, otuz sene ve belki daha ziyade sene izdivagtan meydana gelen eviad ve
ahfas geldikten sonra bile bila zulum bila sebeb vuku bulan talaklarda, zevci gaddar zevce-i
magduresinin eline bir iki bin gurus nafaka verip isten siyriltyor. Etat civil, yani kuyud-u medeniye
bulunmamasi nedeniyle miinekehati, vefayat ve tevelliidat-1 husisi ile iftirakati bir herc ii merci elinde
birakyyor. Bir takim echel, miirtekip imamlar nikah iistiine nikah kiyryorlar, sahte talak sahitleri
buluyorlar...” Celal Nuri, “Tirk Kadininin Vaziyeti Haziras1,” in S0Syo-Kiiltiirel Degisme Siirecinde
Tiirk Ailesi Vol 3, ed. Hakk1 Dursun Y1ldiz, (Ankara: Emek Gazete ve Matbaacilik Ltd., 1992), 1065.
2% Uriel Heyd, Tiirk Ulusculugunun Kékenleri (Ankara: Kiiltiir Bakanligi Yayinlar, 1979), 42.

2% Tarik Zafer Tunaya, Islamcilik Cereyani (Istanbul: Baha Matbaasi, 1988), 103.
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Family Rights of 1917 was promulgated. Conservative writers®’ of the Sebil iir-
Resad claimed that the OLFR had many similarities with the suggestions made at the
General Congress of Russian Muslims.?®® While those of the Sebil’iir-Resad
criticized the family law, the writers of the Tiirk Yurdu embraced it, for the new
family law proved crucial to the modernization of Ottoman society and to

ameliorating the status of women in the Ottoman Empire.?®

This chapter explored the legal and political contexts of the family law reform
in the late Ottoman Empire. The rule of the CUP, administrative and political
reforms, and changes in the legal culture as a result of the reforms all had an impact
on people’s lives and on the sociocultural and economic contexts of the law reform,

which is explored in the next chapter.

27 | deas of the conservative Muslims is discussed in the Chapter 11 in detail.

2% Mustafa Giindiiz, II. Mesrutiyet'in Klasik Paradigmalari, 449-450

269 «Tyrklitk Sutinu, Ahkam-1 Aile Kararnamesi” Tiirk Yurdu 6, 148, 22 Tesrinisani 1332 quoted in
Mustafa Giindiiz, /I. Mesrutiyet'in Klasik Paradigmalari, 449-450
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CHAPTER 3

SOCIAL, CULTURAL AND ECONOMIC CONTEXTS OF

MARRIAGE AND DIVORCE IN THE LATE OTTOMAN EMPIRE

In this chapter, 1 will explore the social and cultural contexts of the marriage
institution in the late Ottoman Empire. Education, urban transformation, social and
cultural life are the determinants of this chapter, all of which had an impact on
marriage, the type of marriage—arranged or by choice—and other marital issues for
the late Ottoman Istanbulites. Exploring these realms will clarify the issues related to

the promulgation and application of the OLFR.

3.1 Social and cultural contexts of marriage and divorce

3.1.1. Education in late Ottoman Empire

Education was one of the most important determinants of the social and
cultural context of marriage in the late Ottoman Empire. Almost all Ottoman
intellectuals agreed on the necessity of women’s education, so that women could
fulfill their roles in society and family. Depending on an intellectual’s ideological
inclination, the extent and scope of a woman’s ideal education differed, however. In
this section, I will explore education and how it changed expectations for both men
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and women in late Ottoman society; the importance that the CUP cadres attributed to
education for breeding nationalist future generations; and how all these concerns
together eventually created a mind-set of reform, which required a new family law.
The values of missionary schools, the educated new elite’s worldviews, the CUP’s

approach to education, and commentaries on education in the press will be explored

3.1.1.1 Missionaries and education in the late Ottoman Empire

Missionaries with an agenda of their own had established schools in the
Ottoman Empire. However, the students who received an education in these schools
had different life expectations and perspectives than their peers. So the way they
perceived marriage also differed from that of previous generations. In this section,
the aim is to explore the missionary education’s impact on the Ottoman youth’s
perception of marriage, so that the essentiality of the OLFR to the new generation of

Ottomans can better be understood.

The Tanzimat reforms paved the way for the penetration of European
commerce and increasing missionary activity in Istanbul. The missionaries that came
to Ottoman lands directed their attention mostly to education, for they believed
education was a means of diffusing the light and progress of Christian civilization to
other backward regions and cultures.?’”® According to Pelin Basci, the missionaries
were convinced that the Ottoman Empire was backward, that life was dark for the

inhabitants, rule despotic, and people were crude and lacked modern facilities. Hence

20 According to Pelin Bascl, a total of 23.474 students were studying in missionary schools by 1910:
there were a total of six board colleges for both boys and girls with 1219 students, as well as 424 kin-
dergartens and primary and secondary schools. See also: Uygur Kocabasoglu, Anadolu’daki Amerika
(istanbul: Arba Yayinlari, 1991); Uygur Kocabasoglu, Tanzimat'tan Cumhuriyet’e Tiirkiye
Ansiklopedisi, s.v. “Amerikan Okullar1”; Pelin Basg1, “Shadows in the Missionary Garden of Roses:
Women of Turkey in American Missionary Texts,” in Deconstructing the Images of “The Turkish
Woman,” ed. Zehra Arat (New York: St. Martin’s Press, 1998), 118.
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the evangelization and modernization of the Ottomans was considered a must for

them.?"*

On the surface, the missionaries acted as if their aim was to educate open-
minded, liberal students, yet they projected a universal and unchangeable image of
women’s nature.?”? For instance, missionaries turned some schools in the Ottoman
Empire into organizational bases for Muhammadan women'’s liberation, such as the
high school in Uskiidar. In fact, according to Pelin Basci, it was as if the missionaries
wanted to melt all the oriental, Muslim women in the hot tin pot of modernism, and

to some extent of Christianity.?”

Bas¢1 argues that missionaries put special emphasis on Muslim women’s
education, for they believed that education would symbolically unveil Muslim
women from the surrounding darkness. For that purpose, innovative techniques and
positivist education became standard education in the Ottoman Empire.?’* If
educated, the missionaries believed, the oriental women would unveil themselves
from the actual hijab. The teachers at the Uskiidar High School, Ellen Deborah Elllis
and Florence Palmer, were also supporters of the feminist movement in the Ottoman

Empire. In their article “The Feminist Movement in Turkey,” published in the British

Journal of Contemporary Review,?” Ellis and Palmer declared that the awakening of

2’2 Pelin Basc1, “Shadows in the Missionary Garden of Roses: Women of Turkey in American Mis-
sionary Texts,” 119.

"% In 1914 an article, “The Shadow of Islam”, published by O.E.Brown explains the destitution of
women of the Near East. According to the writer, these women were awaiting salvation from their
Christian sisters. For the writer, the presence of a veil indicated the lower and subordinate place held
by all women in the Muslim world, where the relationship of the sexes was the sorest spot in the lives
of these little veiled creatures. See: Pelin Basci, “Shadows in the Missionary Garden of Roses,” 107.
2™ Esra Danacioglu, “Anadolu’da Amerikan Misyoner Faaliyetleri, 1820-1914,” (Master’s thesis,
Hacettepe University, 1987).

2™ pelin Basc1, “Shadows in the Missionary Garden of Roses,” 111.
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the Muslim women in the Ottoman Empire was a remarkable phenomenon. The

|276

women should unveil“"® to remove the barrier between themselves and the world.

However, according to June Starr, opening up a number of missionary foreign
schools in Istanbul resulted in the division of Ottoman society.”’’ The Muslim
women educated in these institutions had different ideas on love and marriage from
that of their peers. Besides, the educated male elite looked down on women, who
were not well educated, all of which had an impact on the institution of family and
marriage expectations in the late Ottoman Empire. In the next section, | will explore
newly transformed marriage expectations of both male and female elites’ as a result

of the reforms and education in the late Ottoman Empire.

3.1.1.2. Educated male and female elite and their marriage expectations

in the late Ottoman Empire

A new generation of Ottoman youth, educated with Western manners and
perceptions, required his/her counterpart for marriage. However, males had more
opportunities than females to get an education, which also had an impact on their
marriage prospects. All in all, for the new generation of Ottomans living in big cities
brought up with Western inclinations, the family law in use was not satisfactory in

some respects.

In the late Ottoman Empire, a new generation of Ottoman elites and

intellectuals had encountered the West in various ways. They were trained in

2’® The unveiling of Muslim women for missionaries, Bas¢1 explains, was an achievement to be proud
of. Halide Edip Adivar was obviously the Muslim woman they adored, for she successfully internal-
ized missionary education and the values of them, at least partly. Duygu Ko6ksal argues that Halide
Edip Adivar respected Christianity out of admiration and respect for the simplicity, tastefulness and
orderliness of the missionary life. Koksal also finds similarities between the missionary concept of
ideal womanhood and Halide Edip’s vision of women in the service of her country.

277 June Starr, Law as a Metaphor, 9-10.
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modern, secular Ottoman schools opened during the reform age. Almost all of them
spoke at least one European language, which increased their contact with the
West.?"® Having been educated abroad, these male elites and intellectuals turned their
attention to the situation of women and concluded that uneducated Ottoman women
were backward and retarding Ottoman society as a whole.?”® Besides, uneducated
women had fallen out of grace in regards to marriage, for these new Ottoman male
elites demanded their true counterparts. They did not want uneducated women who
would be ignorant mothers and shallow partners, creating unstable marital unions.
Enlightened intellectuals and elites, both men and women, according to Deniz
Kandiyoti, believed they would feel more comfortable in the nuclear family
structure, which was based on stable monogamous unions, the free choice of spouses,

and egalitarian relationships among family members.?®

The Ottoman women’s lack of education had even pushed some Muslim men
to marry Christian women. This situation was problematized in women’s journals. In
Kadinlar Diinyast, Fatma Zerrin Hanim observed that Turkish men were getting
married to Christian women at an increasing level. These men had been made
admirers of Western culture through the education they received, leading them to

despise Ottoman women.?®*

However, another writer, Hatice Hanim, argued that
Christian women were not able to raise nationalist children; marrying them would
thus hurt the Turkish nation. Besides, such multireligious marital unions usually

meant that children were raised by foreign governesses, a situation that would also

harm the future Turkish nation. Hatice Hanim offered Muslim Ottoman women’s

28 Thsan Y1lmaz, Muslim Laws, 88-90.

2" Ellen L. Fleishmann, “The Other “Awakening”: The Emergence of Women’s Movements in the
Modern Middle East, 1900-1940,” 100.

%80 Deniz Kandiyoti, “Introduction,” 10.

%81 Fatma Zerrin, “Tehlikenin Biiyiigii,” Kadinlar Diinyast, 63, 19 June 1913.
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education as a solution, for if women could receive a good education, Christian

women would no longer be the only option as marriage partners.?®?

The authorities did not remain insensitive to call for women’s education by
Ottoman citizens. After the 1908 revolution, many institutions for female education
and vocational training were opened.?®* The CUP rulers believed in the positive
contribution of women’s education to the nation’s economy and general well-being.
They made the education of women part of their national project. In the next section,
I will explore the role of education during the CUP period with respect to its
contribution to the construction of the new, nuclear family in the late Ottoman

Empire.

3.1.1.3. The CUP and education

Women were given an unprecedented role during the CUP period: they were
made responsible for changing, developing, and elevating the whole nation via their
control over the family. Women’s education gained importance for the CUP rulers
because believed that education could make women the mothers of the Turkish

nation.

Ziya Gokalp, ideologue of the CUP, argued that in the Ottoman Empire,

women were neglected especially in social life, presenting this as a reason for why

%82 “Eykekleri dinen haiz olduklart bu haktan vazgecirmek miimkiin olmadigina gére kadinlarimizin
onlarim bu meyle ragbetini azaltmalari gerek. Halbuki yiiksek tahsil yapmis, Avrupalarda yetismig
erkeklere mukabil koca imparatorlukta sade dariilmullimat ve idadi var kiz mektebi olarak. Anado-
lu’da ise neredeyse hi¢ okul yok. Ayrica kizlari 10-12 yasinda mektepten aliyorlar. Dedikodular iftira-
lar yiiziinden kizlar okuyamiyor. Ulkemize gelen felaketlerin éciinii alacak, ¢ignenen mukaddesatimizi
kurtarip milli nefsimizin intikamini alacak Tiirkliigii miidafaa edecek genglerin yetismesi igin kizlari-
mizin, kadimlarinizin iyi tahsil almasi gerekiyor.” Hatice, “Kadinin Liiziimu Tahsili,” Kadinlar Diin-
yast, 88, 13 June 1913.

%83 During the reign of the sultan Abdiilhamid II, girls’ education and training were taken seriously
into consideration. However, this period is beyond the scope of this work.
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the Ottoman Empire lagged behind other contemporaneous states.?®* For Gakalp, a
woman was the cornerstone of her family, and an educated woman would make her
family stronger. Stronger families would make a nation mighty. Besides, in the
construction of Turkish national identity, Islam played a small part for Gélkap. He
believed that religion was responsible for the demeaning status of women in the
Ottoman Empire, which could be overcome only by education.’® Therefore Ottoman

women absolutely needed to receive a good education.

In line with Gokalp’s arguments, educational opportunities for women were
furthered during the CUP period.?®® Many educational institutions and vocational
schools were established: the /dadiye became accessible to girls in 1911, and the
University of Istanbul opened its doors to women in 1916.%%" In addition, the CUP
rulers Enver and Cemal Pashas also supported the missionary education activities

and the building of schools for the education of Muslim Turkish women.?%®

However, the impact of nationalism on education becomes visible especially
after the Balkan Wars. In the school textbooks of the Second Constitutional Period,
the endless love for the homeland, vatan, was forced onto students, hoping to
instigate in them an ambition to reconquer the lost territories of the Ottoman

Empire.”®

The importance of finding an ideal life companion was also emphasized in

the school textbooks of the Second Constitutional Period. Young men were advised

%4 Hikmet Yildiim Celkan, “Tiirk Ailesinin Yeni Dénemlerde Ele Alinigt,” in Sosyo-Kiiltiirel
Degisme Stirecinde Tiirk Ailesi Vol 1, ed. Hakki Dursun Yildiz (Ankara: Emek Gazete ve Matbaacilik
Ltd., 1992), 255.

28 Kate Fleming, “Women as Preservers of the Past,” 134.

28 Fanny Davis, The Ottoman Lady a Social History from 1718 to 1918, 55.

287 Bernard Lewis, Modern Tiirkiye nin Dogusu (Ankara: Tiirk Tarih Kurumu, 2004), 225.

288 pelin Basc1, “Shadows in the Missionary Garden of Roses,” 111.

289 Numerous poems and stories were written to create patriotic Turkish and Muslim children. With
textbooks, periodicals, stories, and poems, Turkish Muslim children were made Turkish nationalists as
World War I approached. Ciineyd Okay, Mesrutiyet Cocuklari, 45-50.

72



to find brides who could raise nationalist children.?®® This form of education and
ideological indoctrination during the CUP period also held sway over women, in that
their perception of marriage changed as well. In time, women started to demand the
right of divorce or of a monogamous marital union, something that could to some

extent be satisfied by a new family law.

Through education and indoctrination, the CUP rulers administered their
family politics, aiming to establish a national nuclear family. However, the education
of the youth had also been the subject of lengthy discussions among the Ottoman

intelligentsia, which will be explored in the next section.

3.1.1.4. Education in the press and novels in the late Ottoman Empire

In the press and literary works, the theme of the importance of women’s
education and work was treated overtly. Westernist, Islamist, or nationalist
intellectuals approached the subject from different perspectives and discussed them
widely. However, all discussions in the press inevitably had an impact on women and
their perceptions of life and marriage. In this section, | will explore the printed news

media and literary works to explore their impact on Ottoman women.

During the age of reform, elites and intellectuals reconsidered the influence of
education on women’s lives. Namik Kemal and Semseddin Sami, for instance, were
enthusiastic about women’s education, as the latter constituted half of the human
race.””* Among the intelligentsia, feminists and Westernists were mostly worried

about women’s education level, because they believed that women’s education was

2% Ekin Enacar, “Education, Nationalism and Gender in the Young Turk Era (1908—1918)” (M.A the-
sis, Bilkent University, 2007), 149.

2! Mustaf Nihat Ozon, Namik Kemal ve Ibret Gazetesi: Inceleme (Istanbul: YKY, 1997); Tezer
Tagkiran, “Semseddin Sami ve Kadinlar,” Tiirk Yurdu, (1955): 946-950.
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one of the solutions to the problems in late Ottoman society. Ayse Kadioglu has
argued that Westernists and feminists deemed women agents of the possible
establishment of a Westernized society; therefore it was vital that Ottoman women

were educated and got rid of the shackles of religion.?*?

The Westernists mostly held Islamic norms responsible for the plight of
women, in that they believed the religion excluded women from social and cultural
life. For instance, Kiligzade Ibrahim Hakki claimed that offspring brought up by such
excluded and uneducated women could not be counted on for the progress of the
nation.’*® Another Westernist, Ahmet Riza, argued that progress in science and
knowledge changed how people earned their lives. Besides, it had almost become an
art to live in the new Ottoman society. Therefore, it was a necessity to teach basic
sciences and information to women, so that they could survive in the new

conditions.?**

The Islamist writers’ worried mostly about missionary education, for they
believed that missionaries were among the reasons for the decay of Ottoman society.
According to the writers in Sebil iir-Resad, wandering missionaries and teachers of
missionary schools were spreading false beliefs about Islam and confusing minds.?*

For instance, Seyhiilislam Mustafa Sabri complained about the fact that students in

the missionary schools were trained by nuns. He observed a tendency for a wish to

292 Ayse Kadioglu, “Cinselligin inkar:: Biiyiik Toplumsal Projelerin Nesnesi Olarak Tiirk Kadmlar,”
in 75 Yilda Kadinlar ve Erkekler, (Istanbul: Tiirkiye Ekonomik ve Toplumsal Tarih Vakfi, 1998), 89-
100.

2% Hamdi Can Tuncer, “Kiligzade Hakki’nin Tesettiire ilam Harbi” Toplumsal Tarih 66 (1999): 34-
36, 35

24 «Uliim ve fiiniin terakkisi sayesinde husule gelen bircok ihtiraat-1 fevkalade heyet-i ictimaiyeyi
beseriyede usulii maiseti degistirdi. Cemiyet i¢inde yasamak basl basina bir sanat oldu. Bu tahavviilii
nazara alarak kadina, hususan valideye su asirda bilmesi gereken seyleri ogretmek, biiyiik sehirlerin
adatina, hayati ictimdiyyesine gore egitmek lazimdiwr..” Ahmet Riza, “Vazife ve Mesuliyet-Kadin,” in
Sosyo-Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 3, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete
ve Matbaacilik Ltd., 1992), 1036.

2% Mustafa Giindiiz, 1. Megrutiyet'in Klasik Paradigmalari, 253.
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become a Christian among these female students, who were told about the benefits of
confession in Christianity, and lack of it in Islam.*® Likewise, another writer of
Sebil’iir-Resad, Mehmet Fahrettin, stated that in the missionary schools, Muslim
children were converted to Christianity through influence. According to Fahrettin,
ever since the Middle Ages, Europe had been against Islam, and now, through
education by missionaries, Muslim children were drifting away from their religion.
Fahrettin once came across a girl telling her parents that she was brought up with the
manners of a Parisian woman and that she was educated to live in Paris; hence it was
high time for her to go and live there. Fahrettin complained that missionary schools
should never have been allowed and that the governesses and clergymen in these
schools should not have been entrusted with educating and raising Muslim

children.?®’

Islamists strongly argued against the idea that Islam was the reason for the
backwardness of Ottoman society. For instance, Ismail Hakk: argued that in Islam,
reason and a person’s health ranged among the most important things. For him, a
civilization could progress only through reason and morals. Hence, there was no use
in blaming Islam for backwardness. Hakki also argued that the veiling of women did
not block their education. He said that in some parts of the world women were not

veiled, some even living almost nude, yet that these societies were still backward.?*®

296« _ecnebi elinde talim ve terbiye géren hamm kizlardan bazilart Hiristiyan kadinlarin rahipler

vasitast ile giinah c¢ikartmalarima imreniyor ve begenilmeye hi¢ de layik olmayan bu usiliin
Miisliimanlikta yoklugunu mahrumiyet kabul ediyorlar...” Seyhiilislam Mustafa Sabri, “Aile Hayati,
Tesettiir Meselesi, Kadin Hukuku,” in Sosyo-Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 3, ed.Hakk1
Dursun Yildiz, (Ankara: Emek Gazete ve Matbaacilik Ltd., 1992), 1107.

27 «pek cok Miisliiman kiz misyonerlerden aldig egitimle dininden uzaklasmakta, Hiristivan gibi
davranmaya bagladi. Hatta kendilerini elestiren anne babalarima * siz bizi Istanbul icin degil, Paris
icin yetistirdiniz, Paris terbiyesi verdiniz, Paris tahsili ettirdiniz. Biz de Paris’e gidiyoruz” diyorlar,
misyoner egitimi tesiri ile evilerini terk ediyorlar..” Mehmet Fahrettin, “Feminizm Meselesi 1, Bizde
Nisaiyyun Nasil Tiiredi?” Sebiliir-Resad 1-8, 13-195, 30 May 1912; Mehmet Fahrettin, “Feminizm
Meselesi 2, Bizde Nisaiyyun Nasil Tiiredi?” Sebil iir-Resad 1-9, 14-196, 6 June 1912.

298« Mamdfih dinin terakkiye mani oldugunu diisiinenler ¢ogalmistir. Bazilart kadinlarin tesettiirii
ilme men diyor. Ancak bir takim kavimlerde kadinlar da hi¢ tesettiir olmadigr gibi terdkki de yok-
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An anonymous Sebil lir-Resad writer stated that Islamic history had seen lots
of women in the ulema, such as the wife of the Prophet Muhammad Aisha and Aisha
Ahmed’tl Kurtubiyye. The writer stated that there was no hadith ordering men to
refrain from teaching women how to read and write. People should read Islamic
history and be proud of these women scholars, rather than prevent women’s

education.?®®

The mostly feminist writers of Kadinlar Diinyast were worried about the
well-being of women themselves, for it depended on their chance to get an education
and earn a living. But many people of bad will gossiped about educated women. For
instance Aliye Cevat, an Istanbulite woman who lived in Kabatas, claimed that
young girls were being tortured by ignorant residents of the neighbourhood because

they went to high school and/or university.®

Another writer, Sacide, complained
that if a woman got a good education, people called her a prostitute. These ignorant
people continuously gossiped about the students of Dar’iil Mudllimat and Inds
Idadisi. However, Ottoman society needed educated women who could also earn
their own living, especially in times of hardship.*** Nationalism was the other
concern of the writers in Kadinlar Diinyast. For instance, Hatice, who was a teacher
in Konya, said that a nationalist feeling could only be instilled in children by

educated mothers. Therefore it was a must to teach women, so that Turkey could

catch up with progressive nations.**

The writers in Kadinlar Diinyas: were also concerned about the marriage

choices of the well-educated male elite, for, as mentioned before, these men did not

tur...” Tsmail Hakki, “Geri Kalmishgimizin nedeni Dinimiz midir? Usulsiizliik miidiir? Daha Baska
Bir sey midir?” Sebil iir-Resad, 17, 429-430, 17 July 1919.

29 «g adinlarin Okuyup Yazma Meselesi,” Sebiliir-Resad 12, 288, 6 March 1914,

%00 Aliye Cevad, “Kizlar Hiirdiir, Serbesttir,” Kadinlar Diinyast, 82, 24 June 1329.

30 Sacide, “Kizlarmizin Ceyizi ne Olmalidir?” Kadinlar Diinyast, 97, 22 July 1913.

%92 Muallime Hatice, “K6ylii Kadnlar,” Kadinlar Diinyast, 51, 6 June 1913.
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want uneducated Muslim women for marriage. H. Vasif claimed that educated
Muslim men preferred Christian women to marry and criticized the fact that there
were not enough educational institutions in the Ottoman Empire for women. As a
result, it became a necessity for women to go to Europe to get an education. Vasif
considered Lausanne the best among all European cities.**® However, other writers,
such as Melihe Cenan and Nahide Asaf Siileyman, were against Muslim Ottoman
women’s education in Europe. Siileyman mentioned that the girls who had gotten
used to living in Europe would have difficulty adjusting to living in Istanbul again.>*
Cenan therefore suggested that instead of sending girls to Europe, parents should

work for the establishment of a university in Istanbul.3®

The writers in Tiirk Kadini, on the other hand, were concerned about the
educational curriculum given to Ottoman women. A male writer of the journal,
Necmeddin Sadik, claimed that the Ottoman education program was transferred from
foreign education curriculums without a second thought. Courses such as sewing
were added to foreign curriculums to make them look Ottoman. Women were taught
difficult courses in physics, chemistry, biology, yet they graduated without knowing
how to do housework, cook, or raise a child. For Sadik, such an education would
only result in depression among these female students, for they could neither adopt

themselves to life nor to marriage, if they would ever marry.**

Perihan Saide, another writer of Tiirk Kadini, approached the education issue
from a different perspective. Perihan Saide complained that in Istanbul, female

education turned students into atheists. However, atheism was a great dilemma,

%% H. Vasif, “Avrupa’da Tabhsili Nisvan,” Kadinlar Diinyast, 89, 14 Temmuz, 1913.

%04 Nahide Asaf Siileyman, “Miikerrem Belkis Hanimefendi’ye Avrupa’da Tahsili Nisvan Yazisi
Uzerine,” Kadinlar Diinyasi, 82, 7 July 1913.

3% Melihe Cenan, “Avrupa’ya Gitmek Meselesi,” Kadinlar Diinyast, 93, 18 Temmuz 1913.

308 Necmeddin Sadik, “Kizlarin Terbiyesi” Tiirk Kadini, 6, 1 August 1918.
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which could cost society dearly. The writer had lived in America and Europe for a
while and had observed that female students who studied Darwin and Marx at school
went to church on Sundays, for they believed that no one could live without a
religion. However, in Istanbul the old methods of religious education had alienated
female students from religion. Perihan Saide suggested the introduction of new
methods of religious training, so that female students would not end up becoming

atheists.3"’

As explored from the primary sources, education clearly changed the
perceptions and worldviews of Ottomans, especially concerning family and marriage.
For the new generation of both male and female elites, who could also get education
in Europe, and the female elite for whom education had become a must course taken
in life either for better marriage prospects or to get a job, the traditional family

structure and marriage seemed to now hold numerous disadvantages.

3.1.2. Urban transformation in the late Ottoman Empire and its impact on the

Ottoman family, marriage, and divorce

In his book Bes Sehir (Five Cities), the famous writer Ahmed Hamdi
Tanpinar explains that in the course of 15 years, from 1908 to 1923, Istanbul lost its
old identity. The Young Turk revolution, wars, fires, financial crises, the dissolution

of the Ottoman Empire and the declaration of the Turkish Republic in 1923 all

37« Bize din degil ilim lazim diven mudllimlerin Amerika’yi gormesi lazim. Orada laboratuarda

bilimle ugrasan, Darvin, Marx okuyan felsefe okuyan pek ¢ok geng kiz pazar sabahlart kosa kosa kili-
seye gider, ibadet eder. O kizlar dinsiz yasanacagina inanmaziar. Geng kizlara dini ogreten yok. Di-
nin eski tarz egitimi gengleri cezp etmiyor. Dini okutanlar dinle fennin ihtildfini kendileri bile halle-
demediginden talebeyi iirkiitiiyorlar... Dinimiz amell mantiki bir surette tedris edilmeli. Zird dinsizlik
buhrani miihimdir,; tim noksanlarimizin esasi dini terbiyenin alimmasi ile giderilecektir..” Perihan
Saide, “Geng Kizlarimizin Dertleri,” Tiirk Kadini, 10, 26 September 1918.
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completely transformed Istanbul’s identity.*®® Yet Istanbul had been changing long
before the Young Turk revolution. In fact, between the declaration of the Tanzimat
reforms and the Young Turk revolution, three urban design schemes had been drafted
d 309

for Istanbul, for all of which foreign engineers and architects were commissione

These plans, along with other architectural changes, gradually transformed the city.

Urban transformation in the late Ottoman Empire had an impact on the lives
of people. In the newly constructed parks, parades, and bazaars men and women
could mingle, had a chance to meet, and could socialize. In these places they were
able to get to know their future wives or husbands. With time, their perception of
arranged marriages and divorce thus changed. The new urban space in cities and the
lifestyle that came along with it inevitably had an impact on Ottoman family
structures. In this section, | will explore the impact of urban transformation in

relation to its impact on Ottoman family life and marriage-divorce patterns.

3.1.2.1. Dissolution of neighborhoods, Mahalles and the qad court

The legal reforms of the Tanzimat era required and created a Western-style
urban administration. In fact, the Tanzimat’s centralization programs that required
the physical improvement of cities were made possible by building codes and
regulations.®!® In this section, I will explore the impact of the Tanzimat reforms on
the urban space to explore how the new urban space changed the lives of people and

their marriage attitudes.

%08 Ahmet Hamdi Tanpinar, Bes Sehir (Ankara: Milli Egitim Yayinevi, 1989).

309 Zeynep Celik, The Remaking of Istanbul 30; Alen Duben and Cem Behar, Istanbul Households
Marriage, Family and Fertility 1880-1940, 25.

¥ Ibid., 33.
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Before the reform age, the mahalle,*!

neighbourhood, was the smallest
administrative unit in the Ottoman Empire. According to Zeynep Celik, the mahalles
of Istanbul were organic developments that grew around religious cores such as
mosques, churches, or synagogues. The residents of a mahalle formed a kind of
organic living arrangement: they met at social gathering places such as the local
mosque or coffee house, deciding on issues regarding their community as a whole.3*?
However, from 1838 to 1908 urban growth patterns and city planning activities
aimed at the modernization of the Ottoman Empire were undertaken, which
dissolved the social system of the mahalles.*'* People even left their mahalles for the

apartment life in new neighborhoods if they could afford it.***

The mahalles of Istanbul were divided along religious lines before the reform
period. Municipal services were thus left to ethnic and religious communities in the
smallest administrative unit of the empire. In fact, social programs such as public
health, education, and even security were in the hands of autonomous communities.
Moreover, before the advent of the reform period, the mahalles constituted center of

economic and social life, developed around communal solidarity.

Urban qadis were responsible for the people living in the mahalles.*™
However, the introduction of codification, the systematization of public
administration, and the centralization of control that came with the Tanzimat reforms
ended this traditional system.*® As a result of the administrative reforms, the

administrative powers of the qadis were taken away and administrative jurisdiction

311
312

I hereby use the word mahalle for Ottoman neighbourhood.
Zeynep Celik, The Remaking of Istanbul, 42.
* Ibid., 31.
314 Alen Duben and Cem Behar, Istanbul Households, 30.
315 H
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318 Zeynep Celik, The Remaking of Istanbul, 33.
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was transferred to new ministries.®!’

Qadis no longer represented the local urban
communities of the mahalles.®!® In addition, the duties of the centralized government

covered all aspects of mahalle life.

The city planners of Istanbul in the 19" century came up with more
regularized city plans resembling the plans of European cities because of the frequent
fires that plagued Istanbul during the 19™ century.®®® Yet it was the Young Turk
revolution that initiated the construction of the newly planned public works. In fact,
the Young Turk revolutionaries also carried out an extensive city-building program,
along with establishing a police force, a fire brigade, and public transportation in

Istanbul with the aim of creating an urban image based on a European model.

With the newly applied city plans and the opening up of public places, the
urban space changed drastically, especially in certain districts of Istanbul. In the new
urban spaces, women became more visible. Frequently women and men visited
public promenades, parks, and other places for entertainment. Besides, as part of the
state’s administrative reforms, public transportation had been made easier by the
establishment of the Sirker-i Hayriyye, the steamship company, in 1851, and the
Dersdadet Tramvay Kumpanyasi, the company of streetcars, in 1871.3° These newly
introduced transportation methods closed distances between public places, making it

ever easier for men and women to mingle. Especially after the 1908 revolution

*7 Ibid., 42-50.

18 flber Ortayh, Tanzimat’tan Cumhuriyet’e Yerel Yonetim Gelenegi (Istanbul: Hil Yaymnlari, 1985),
100-104.
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320 Cem Emrence, “istanbul Tramvayinda Simf ve Toplumsal Kimlik (1871-1922)”, Toplumsal Tarih
93(2001): 6-10.
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women became more visible in public spaces, and their participation in public life

became a hotly debated subject among reformists and their critics.3*

The dissolution of the mahalle structure and the beginnings of apartment life
in new neighborhoods also had an impact on how people perceived life. New
lifestyles in new neighborhoods, accompanied by the construction of public spaces
and entertainment facilities, introduced a chance to socialize and to develop different
life habits than those of previous generations. In the next section, | will explore the
mingling of men and women in the new urban spaces to see its impact on marriage

prospects and the requirements for a new family law.

3.1.2.2. Mingling of men and women in new urban spaces

The mingling of men and women in the urban spaces of the late Ottoman
Empire reached such an extent that the issue became a hotly debated subject in the
press. In this section, my aim is to explore the discourse showing the new mind-set of

the educated and modernized Istanbulite population.

The Islamist, Westernist, feminist, and nationalist intelligentsia approached
the mingling of men and women in public spaces differently. Mehmet Semseddin,
who was a conservative critic, argued that by presenting their beauty to people,
women were devaluating themselves. For Semseddin, women should have known

322

that they were not just pompous dolls.”* Likewise, the Seyhiilislam Mustafa Sabri

321 Zehra Arat, “Introduction: Politics of Representation and Identity,” in Deconstructing the Images
of “The Turkish Woman”, ed. Zehra Arat (New York: St. Martin’s Press, 1998), 9.

%22 Mehmed Semseddin,“Islam Hanimu,” in Sosyo-Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 3, ed.
Hakki Dursun Yildiz, (Ankara: Emek Gazete ve Matbaacilik Ltd., 1992), 1105.

“...kadin kendini teskin-i ezvak i¢in halk olunmus bir oyuncak telakki ederek siislii bebekler gibi
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dejenerasyona intizar etmek icab eder. ’Mehmed Semseddin, “Islam Hamimy,” Islam Mecmuasi, 55, 3
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argued that young men hoped they could have interactions with women when they
mingled with them in cafés, restaurants, and theatres. Besides, it was profitable for
some shop managers to have women in public spaces. Sabri gave the example of a
Greek shop owner whose wife worked as a cashier at his shop. Obviously, this
manager had more customers than the rest of the shops in his neighborhood, but

Sabri advised to question the ethics of this situation.?

In the Islamist journal Sirat-1 Miistakim, the Mesihat’s contention about girls’
education was published in 1915. The Mesihat circles argued that Muslim girls were
attending mixed-sex foreign schools without veiling. These girls entertained
themselves with boys at resorts, walking hand in hand and the like. This situation
went both against religion and national benefit: thousands of soldiers found
themselves devastated at the fronts because of such girls and women. Authorities
should therefore take the necessary action of punishing the parents of these children

for having brought them up like that.***

Likewise, Siileyman Nazif, who was a
Westernist intellectual, accused debauched women of causing moral decay and social
unrest in Istanbul. For Nazif, these women were the reason of the Ottoman Empire’s

retreat and eventual loss in the Balkan Wars.*?®

323 Seyhiilislam Mustafa Sabri, “Aile Hayati, Tesettiir Meselesi, Kadin Hukuku,” in Sosyo-Kiiltiirel
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August 1915.

%% Siileyman Nazif, “istanbul Egleniyor,” I¢ctihad 1597, 73, 7 August 1913 quoted in Mustafa
Giindiiz, II. Mesrutiyet'in Klasik Paradigmalari: Ictihad, Sebilii'r-Resad ve Tiirk Yurdu'nda Toplumsal
Tezler, 174.
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The demonization of women by some conservative writers was quite
common. In another article, Ferid Vecdi*?® gave Roman civilization as an example.
The writer blamed women’s visibility in the public spaces of Rome for the
destruction of that once glorious civilization.®*’ In another article, Vecdi argued that
women should be veiled and should not leave their homes often, for they were more
suited to do housework by birth. Japanese women who never interfered with their
men’s jobs should be taken as an example. According to the writer, feminists who

thought that a civilization could prosper by seminude women walking on the streets

were deadly wrong.3?

In various articles published in Sebil’iir-Resad, the government was also
criticized for not taking the necessary action against women’s entertainment at
resorts. For instance, two Muslim women were spotted on the backseat of a runabout,
driven by two foreign men wearing hats at Direklerarasi, Beyoglu. The two women
were veiled, yet their bosoms and arms were visible. The writer complained that
Istanbul was becoming “Byzance” because of such people. Even a Caucasian witness
to the occasion said that “if these women were in his country, they would have eggs
thrown at them. They, Caucasians were the captives of Russia, but here, Istanbul,

was the city of the Caliph.”%%

The conservatives also hotly debated concerts, theatres, and cinemas where

men and women were entertained together. For instance, a concert given at the Tiirk

326 The article was translated from arabic to turkish by Mehmet Akif.

327 Ferid Vecdi, “Miisliiman Kadini, Tesettiir Kadinlarin Esaret Nisan1 muidur, Hiirriyeti midir?” Swrat-1
Miistakim 96, 11, 23 February 1911.

328 «“Nisaiyyat,” Sebil ’iir-Resad 11, 280, 22 January 1914.

329 “Sqat 5-6 civari, acik otomobil, i¢inde iki Miisliiman kadin, baslarinda értii ama Direklerarasi’'nin
151k tufaminda parlyorlar, dikkat ¢ekiyorlar, gégiisler, kollar agik, dirsekleri arabadan ¢ikmus, eller
cenelerin altinda etrafa bakiyorlar. Onde iki sapkali frenk otomobili siiriiyor.. Halkin tepkileri: “bu
kadar sehvet esiri olmus millet Bizans tan baska yerde gériilmez” Kafkas biri “bu halde kadin bizde
olsa yumurta atarlar halbuki biz Rus esaretindeyiz burasi dar-iil Hilafet” Direklerarast Hanimlarin
Otomobille Gece Piyasalari,” Sirat-1 Miistakim 5, 106, 16 September 1910.
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Ocag1 proved scandalous for the Mesihat circles, for it was held in front of a
hundreds-strong mixed-sex audience: Zehra Hanim was playing tambour and Seref
and Irfan Hanims were playing oud alongside other male members. The concert was
reported to be criticized by most of the Muslim countries, for it truly went against
Islamic rules. The Mesihat circles asked the Ministry of the Interior to prevent the
reoccurring of such events; and the ministry ordered police headquarters to take the

necessary precautions.**

While the demonization of women continued by some conservatives, it
should also be mentioned that some women misunderstood their newly attained
freedoms. For instance, in 1910, a couple of women harassed the Seyhiilislam Musa
Kazim on a Haydarpasa steamboat. The Seyhiilislam was sitting in the men-only
cabin of the steamboat. Having been informed about his presence, these women
caused uproar, used abusive language, and forced the Seyhiilislam to leave his cabin.

The event was investigated by the police and the Ministry of the Interior.>*!

The times were, in fact, a transition period for both women and men in the
late Ottoman Empire. On the one hand, women were expected to work and

participate in public life without neglecting their household duties, while on the other

30 “Devletlii efendim hazretleri, Ismail hakki bey tarafindan Beyazid’da kiisid olunan musiki

Osmanl hammlar dershanesi yararina tahsis edilmek ilizere Kevser hanende Zehra tanburi seref ve
udi irfan hamimlarin ve diger erkek musiki erbabindan olusan bir heyet tarafindan Kanunievvelin 12
giiniinde Beyazid’da Tiirk Ocagi konferans salonunda ve kadin ve erkek yiizlerce dinleyicinin
karsisinda icra edildigi evraki havidisde tesadiif edilmis ve biitiin Islam iilkelerinin tevcihini nazar
eylemis oldugu hilafet dairesinde edep Islam sartlarina kiilliven muhalif olan ve insanlart hayrette
bwrakacag tabii olan bu gibi seylerin tekrar etmemesi ve bununda sanat hayatinda ¢ok parlak bir
ilerleme namiyla amilarak evraki havadiste yayimlanmast hilafet makaminin Islam dlemine karsi sahip
oldugu mukaddes mevkiinin serefinin ihliline ve bu gibi Islam edebine aykiri hallerden dolayi..” DH
KMS 57-2/20, 5 December 1919

331 «By raporda zikrolunan kadinlar mezkir giinde Seyhiilislam efendi hazretlerinin Haydar Pasa va-
purunda ikamet eyledikleri yan kamasina adeta zorla girerek Seyhiilislami kamaradan ¢tkmaya mec-
bur etmislerdir .... Kadmnlar evvela kamara kapisinda bir hayli giiriiltii ederek kadmmlara mahsus ka-
maranin karsisinda kamara oldugunu ve bu kamara erkeklere mahsus olup icerisinde de Seyhiilislam
efendini bulundugu kendilerine séylendigi halde bu hammlar kétii lisan ile Seyhiilislam efendinin
ctkmasimin lazim gelecegini ve ister istemez kendilerinin bilhassa yukariya gireceklerini beyan etmis

ve kamaraya girmislerdir..” DH EUM KADL 1 18, 26 October 1910.
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hand no suitable opportunities for work and entertainment had been prepared for
them. Ethem Nejad in the journal Tiirk Kadin: pointed to that situation. He said that
women used to visit their neighbours as an entertainment in the past, but that walking
on the streets while flirting with men had become a form of entertainment for women
recently. The upper-class women’s situation was even more pathetic, for these
women in their summer resorts at Princess Island were drinking with men and
gambled until dawn. Nejad said that if the country wanted women to work and
participate in public life, more suitable entertainments and resorts should be prepared

for them.3?

Edhem Nejad also criticized the new fashion of leaving children to the
responsibility of governesses among Muslim women. These women were
languishing at Giilhane or Sultanahmet Parks or watching a movie at Sehzadebasi
rather than taking care of their children. Nejad mentioned some New York women,
whom he had met during his visit to the United States eight years earlier. These
women were mostly the wives of academicians; they were well off. Yet they still
took care of their own children, entertaining them at Central Park instead of leaving
them to governesses. Nejad claimed that “it would be for the best if Muslim mothers

took care of their children themselves, if the Turkish nation is to prosper.”**

In the late Ottoman Empire, women who were walking on the streets—even

at midnight—attending mass meetings, jumping off from streetcars, fighting with

332 «_Simdiye kadar konu komsuya gitmekle eglenen hammlarimiza bu iptiddi eglenceler yetmiyor.

Parklarda, Kadikoy civarinda oda tuvaletleriyle gezmek ve arkalarinda dolasan beyefendilerin attik-
lar sézleri dinlemek pek kaba adi eglence oldugunu bildikleri halde baska zevk membai olmadig icin
terk edemiyorlar. Nezih hamimlarimiz ramazan geceleri Sehzadebasi nda Uskiidar’da bazi kadinlarn
erkeklere igne batirmak suretiyle icat ettikleri eglenceye nefretle bakiyor..... Yiiksek tabaka ise ben-
zer. Adalardaki kosklerde kadin ve erkek eglence alemleri isitilir. Saz soz ahenk..yiiksek zengin aile
konaklarinda icki masasimin yanmina kumar masast da kuruldu artik. Gece yarilarina kadar kumar
oynayan hamimlar bitap diigiiyor...” Ethem Nejad, “Kadin Erkek Eglencede de Birlikte,” Tiirk Kadint,
9, 12 September 1918.

33 Edhem Nejad, “Evladsiz Anneler,” Tiirk Kadini, 4, 4 July 1918.
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police, and speaking loudly were shocking not only to conservative people, but even
for some women. Nezihe Rikkat in Tiirk Kadin: criticized such women. She argued
that a woman who did not know how to make omelettes could become a bank or post
office clerk or could study at university. For Rikkat, these women were becoming
men.*** Mutia Sabri, who was a student at university, replied to Nezihe Rikkat to say
that these teachers and clerks were career women. They were not becoming men, but
they were trying to help their families financially. She asked Rikkat what women
should do instead of working. Should they stay keep at home playing oud or piano
and wait for the return of their fathers or husbands dreamily, while the nation

required the contribution of both men and women citizens?**°

As explored from the primary sources, urban change affected people relations
between men and women, which, in turn, affected the way they conceived of
themselves and their marriage expectations. The next section explores the changes in
social and cultural life in late Ottoman Empire Istanbul and how they contributed to

the emergence of a new kind of family.

3.1.3. Social and cultural life in late Ottoman Empire Istanbul

Printed materials such as journals and books had a strong impact on Ottomans
since the Tanzimat reforms as well. Actually, newspapers, books, and telegraphs

were much used by the Ottoman ruling class and intellectuals to disseminate their

%% Neziha Rikkat, “Erkeklesme,” Tiirk Kadini, 13, 28 November 1918.

35 “Kadinlar erkeklesmiyor; meslek sahibi olmaya baslamalar: hayatin dogal akisinin sonucudur.
Dariilfiinunlu muallime, memure saf ve nezih birer meslek kadimidir;, varyete kumpanyasinin
erkeklesmis kadin pehlivami degildir Bu durum hayatin tabii bir neticesi degil mi? Eskiden piyano
calp kocaswin hayali ile yasayan kadin bugiin gaip ettigi zevcinin babasinin kardeginin boglugunu
doldurmaya ¢alisiyor.” Mutia Sabri, “Nezihe Rikkat Hanimefendi’ye,” Tiirk Kadini, 14, 12 December
1918.
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ideas.®* During the 19" century, the number of popular newspapers, magazines, and
novels modeled on European prototypes increased. These publications conveyed
information on European manners and morals. According to Alen Duben and Cem
Behar, these publications often criticized Ottoman family life, women’s position in
society, and the education of children. Writers often advised more Westernized

manners.>’

The modernization and Westernization of the Ottoman Empire, which began
during the reign of sultan Mahmud Il, had an impact on Ottoman households. The
upper and middle ranks of the Istanbulite population were affected first. Besides,
after the Crimean War many Europeans flooded to Istanbul, along with the
Europeanized Turks that migrated from Egypt.>® According to Ahmet Hamdi
Tanpinar, the consumption styles of Europeans and Europeanized Turks were

gradually emulated by affluent people in Istanbul.

However, conservative people felt reserved about the changes. Ahmet Cevdet
Pasa, a renowned scholar who was the head of the Mecelle Commission, warned
people against the possible degeneration of society as a result of modernization
endeavors. Paga believed that modern manners would eventually destroy the morals
and traditions of Ottoman society.®* The conservatives also argued that not properly
following Islamic practices during the modernization process could cause crises in

Ottoman society.**°

%% Serif Mardin, “Tanzimat’tan Sonra Asir1 Batihlasma,” in Tiirk Modernlesmesi ed. Miimtaz’er

Tiirkéne and Tuncay Onder (fstanbul: Tletisim, 2006), 21-79.

337 Alen Duben and Cem Behar, Istanbul Households, 21.

% Ipid.,202.

3% Ekrem Isin, “Tanzimat Ailesi ve Modern Adab-1 Muaseret,” in Sosyo-Kiiltiirel Degisme Siirecinde
Tiirk Ailesi Vol 1, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete ve Matbaacilik Ltd., 1992), 220.
340 Sefika Kurnaz, II. Megrutiyet Dénemi’nde Tiirk Kadini (istanbul: Milli Egitim Bakanhgi, 1996),
27-30.
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Such a juxtaposition of old and new styles of living created a dualism in late
Ottoman society.*** Some conservative people were unwilling to change, but the
reforms and their consequences held sway over most people. How people perceived,
accepted, or resisted the changes, especially those related to family and women’s
issues, differed. In the next section, I will explore the viewpoints of late Ottoman

intelligentsia to explore the road to family law reform in late Ottoman society.

3.1.3.1. Women, family, marriage, and feminism

As more women got involved in public life and worked, discussions on
feminism abounded in the Ottoman press. An increase in women’s share in the
public sphere raised tensions among intellectuals of the period, and women and
family became hotly debated topics among Islamists, nationalists, and Westernists. In
this section, I will explore women’s activities in social life, work, and women’s
organizations in the late Ottoman Empire to see their impact on the promulgation of

the OLFR.

The reform movements of the Ottoman Empire since the Tanzimat Charter
had affected women’s lives greatly. Especially after the 1908 revolution, women had
entered into public life more widely.>* During the Second Constitutional Period
(1908-1919), dozens of women’s organizations were founded, for which the Balkan

Wars and World War | acted as a catalyst.**®

Along with the proliferation of women’
associations, the opening of universities to women, and the increasing incorporation

of women into the labor force were also witnessed during the Second Constitutional

31 Ahmet Hamdi Tanpnar, XIX. Asir Tiirk Edebiyati Tarihi (Istanbul: YKY, 2009), 133-137; Alen
Duben and Cem Behar, Istanbul Households, 202-204.

342 Zehra Arat, “Introduction: Politics of Representation and Identity,” 8

343 Robert H.Fleischmann, Islamic Law in Palestine and Israel, 103.
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Period.>**

As Siikrii Hanioglu argues, however, women’s movements were strictly an
elite activity in the late Ottoman Empire, although the number of women
participating in associations and the workforce were far greater than in previous

periods.

Nicole van Os observes that Muslim feminists of the Ottoman Empire were
elite women who did not have many problems with their gender roles in society.
Rather, they searched for ways to overcome women’s problems within the

3 flber Ortayl argues that the

boundaries of a social system they belonged to.
feminist discussions in the late Ottoman Empire went beyond limits of the Muslim
world in general and of the Ottoman Empire in particular, because no structural
reforms had been made for women to become truly equal owners or even workers.3°
Mostly, women writers, teachers, and activists of the late Ottoman Empire came

from urban upper-class backgrounds.**’

Fahri Ziya Findikoglu asserts that the wars of the 19" and 20" centuries drew
Ottoman women into charity work.**® The elite women of the late Ottoman Empire
organized associations with many objectives.®*® They wanted to perform charity
work, educate and train women for work, and help defend the country by supporting

soldiers. According to Fleishmann, the first wave of organizations was both

3% Mervat Hatem, “Modernization, the State and the Family in Middle East Women’s Studies,” 69.

% Nicole ANM. van Os, “Osmanli Miisliimanlarinda Feminizm,” in: Modern Tiirkiye’de Siyasi
Diisiince: Tanzimat ve Mesrutiyet’in Birikimi, ed. Tanil Bora and Murat Giiltekingil (Istanbul: iletisim
Yayinlari, 2001), 339.

% Tlber Ortayli, Osmanli Toplumunda Aile, 104.

347 One of these women frankly stated that they were a minority of educated women detached from the
majority of women in the society. See: Zehra Arat, “Introduction: Politics of Representation and Iden-
tity,” 8.

%48 ziyaeddin Fahri Findikoglu, Hukuk Sosyolojisi (istanbul, 1958), 241-242.

9 Serpil Cakir lists the names of the associations: Cemiyeti Hayriye-i Nisvaniye, Teali-i Vatan,
Osmanli Hanmimlar: Cemiyeti, Osmanl Tiirk Hanimlar: Esirgeme Dernegi, Kadinlart Calistirma
Cemiyet-i Nisvaniyesi, Mamuldt-1 Déhiliye Istihlaki Kadinlar Cemiyet-i Hayriyesi, Osmanli Miidafa-i
Hukuk u Nisvan Cemiyeti. For further information of the women’s associations see Serpil Cakir,
“Mesrutiyet Devri Kadinlarinin Aile Anlayis1,” in Sosyo-Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol
1, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete ve Matbaacilik Ltd., 1992), 988.
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religiously oriented and had feminist aspirations.**° Actually, these organizations had
conflicting goals, such as rendering women capable of bringing up their children
according to the principles of modern pedagogy and encouraging them to earn their
own living by working for themselves.***

The newspapers and magazines created a platform for the elite and mostly
educated women to speak out. These publications also provided means for nonelite
women to express themselves. Vakit yahut Miirebbi-i Muhadderat (1875), Ayine
(1875), Insaniyet (1880), Hammlar (1883), Siikifezar (1886), Miiriivvet (1888),
Par¢a Bohgasi (1889), and Hamimlara Mahsus Gazete (1895) were some of the
newspapers and periodicals of the Hamidian era. The first newspaper designed for
women was Teraki-i Muhadderat, which was a supplement of the Terakki
newspaper. The Teraki-i Muhadderat published letters of women readers on various
issues such as polygamy, women’s position in the family, and even inferior seats

reserved for women in steamships.**?

Although these women constituted a minority
in society, they nevertheless introduced issues related to women’s general public and

political agendas.

The sultan Abdiilhamid II himself also encouraged the publication of some of
these papers, such as Hammlara Mahsus Gazete and Miiriivvet.*> The Hamidian
press usually supplied women with notions of housework, the education of children,
and family matters. In fact, during the Hamidian era, the main concern of the state

was to turn young women into modern wives and mothers.

%0 Robert H.Fleischmann, Islamic Law in Palestine and Israel, 103.

%! |bid., 103.

%52 Serpil Cakir, Osmanli Kadin Hareketi (istanbul: Metis, 1996), 24-25.
%3 Ibid., 26-28.
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Aynur Demirdirek categorizes women’ publications of the constitutional
period into two.*** In the first category, the journals reflected a Westernized lifestyle,
focusing on topics such as child care, family, housework, and health. They also
attempted to educate women readers on how to serve both the family and society. In
the second category of publications, the aim was to put women’s conditions and
demands on the public and political agenda. Here, women wrote about the
circumstances they wanted to change. They demanded education, employment,
marriage by choice, and a change in attire.*>® Zehra Arat argues that they even had
some influence on the passing of the OLFR.3®

Sikrii Hanioglu argues that, in contrast to the Hamidian era, the
postrevolutionary women’s press was more liberal and discussed a broader range of
issues, such as feminism.**” For instance, in his book Principles of Turkism, Ziya
Gokalp devoted a section to Turkish feminism. Gokalp argued that in the nomadic
Turkish tribes, women held a position equal to that of men. Like Gokalp, Halide Edip
Adivar, a prominent Turkish feminist, also argued that feminism was inherent in

Turkish culture,**®

obvious from the pre-Islamic social life of the Turkish societies.
Like Gokalp, other nationalist intellectuals also advocated that Muslim women

should be emancipated for the development of the Muslim world. Among them,

%% Names of some of these journals are Siikiifezar (Bloomed Garden, 1886), Hammlara Mahsus
Gazete (The Newspaper for Women, 1895), Demet (A Bunch, 1908), Mehasin (Virtues, 1908-1909),
Kadin (Woman 1911-1912), Kadwmnlar Diinyas: (Women’s World, 1913-1914; 1918-1921), Kadinlik
(Womanhood, 1914) for details see: Aynur Demirdirek,“In Pursuit of the Ottoman Women’s Move-
ment,” in Deconstructing the Images of “The Turkish Woman”, ed. Zehra Arat (New York: St. Mar-
tin’s Press, 1998)

35 Aynur Demirdirek,“In Pursuit of the Ottoman Women’s Movement,” 66—71.

%% 7ehra Arat, “Introduction: Politics of Representation and Identity,” 8.

%7 According to Hanioglu, during the Hamidian era, the place was sponsoring newspapers such as
Hamimlara Mahsus Gazete for promoting a new idealized image of Muslim women and wives, who
raised obedient and pious children. Siikrii Hanioglu, A Brief History of the Ottoman Empire, 183.

%8 According to Gokalp, in the pre-Islamic period women were equal to men because their religion
was not an ascetic one. It was through an encounter with Iranian and Greek Orthodox religions that
Turkish women came to be regarded as inferior. Likewise, Ahmed Cevad also blamed Iranian and
Greek influences on the social degradation of Turkish women. See: Kate Flemming,“Women as Pre-
servers of the Past,” 132-134.
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Adivar went even further to claim full citizenship rights of women, including the

right to vote and enter into parliament.®*®°

Nebile Akif in Kadinlar Diinyas: said that in the French Declaration of
Human Rights, it was said that human beings were born equal. This article was also
quoted in the Ottoman Constitution of 1876. Although it was a constitutional right,
women were still held like captives in the Ottoman Empire. However, if justice and
equality could not be established among all citizens, a society would deteriorate.
Therefore, according to Nebile Akif, women should be free in the Ottoman

Empire.®

The writers in Kadinlar Diinyas: proved vociferous. An anonymous article
argued that it had always been men like Abdullah Cevdet who stood up for women.
However, it was high time that women stood up for themselves, for only a woman
herself could justly evaluate her plight.*®! In another anonymous article, a writer
complained that for years women had demanded freedom in the media and in mass
meetings without understanding the real nature of it. Freedom meant that both men
and women had their own rights, were able to decide and act accordingly in life.
Hence, men and women should be equal before the law and women should not stop

until they got what they wanted.>®

Feminist writers in Kadinlar Diinyas: were also very much interested in

history. They examined women of ancient Judea/lIsrael, India, Egypt, Greece, Sparta,

%9 Ayse Durakbasa, “Kemalism as Identity Politics in Turkey,” in Deconstructing Images of the Turk-
ish Woman, ed. Zehra Arat (New York: St. Martin’s Press, 1998), 140-141.

30 <« Fransizlarin insan haklar: beyanndmesinde insanlar hiir olarak dogarlar deniliyor. Kanuni
Esdsimiz de buradan iktibas edildiginden bu kanun kabul ediliyor. Buradan tiim Osmanllarin hiir
dogdugu ve hayati boyunca bu hiirriyetten istifa edecegi ortadadwr. O halde nigin kadinlar: hiir ya-
satmiyorlar? Bu zuliimdiir. Cemiyet fertleri arasinda istisnasiz adalet temin edilmez, herkesin hakki
iade olunmaz ise o cemiyet payidar olamaz, siikiit eder, diiser...” Nebile Akif, “Hikmeti I¢timaiyye ve
Nisvan,” Kadinlar Diinyasi, 93, 17 July 1913.

361 «“Hukuk-1 Nisvan,” Kadinlar Diinyast, 1, 17 April 1913.

%62 «K admlar da Hiirdiir Insandir,” Kadinlar Diinyast, 40, 26 May 1913.

93



Athens, Corinth, Italy, Gaul, and Arabia. In the histories of these countries, they
looked for a proper example of aspiration with regard to marriage issues. In the
articles published between April 5 and 15, 1919, they mentioned that in ancient
Israel, women were the captives of men, and even their property. In India, unmarried
women were not accepted as human beings; and widowed women were banned from
eating and drinking. In Egypt and Greece women and men lived separately and
couldn’t become life companions. Spartan women were obliged to give birth to
strong male babies to be the future heroes of Sparta. The ancient Italians introduced
young males and females to each other so that they could pick a spouse to marry. In
Galicia, women were married to men the elders thought best for them. Romans
indulged in hedonism, did not marry, and gave away any child born. In ancient China
there was arranged marriage. However, a husband could send back his wife if he did
not like her. A Chinese man could be polygamous and could treat his wives as his
property. An average Arab man was usually sexually active between the ages of 13
and 80, whereas his wife’s sexual life was usually short-lived. Articles argued that,
rather than committing adultery, Arabs preferred to be polygamous. However, Islam

restricted the number of wives to four and stipulated equality among the wives.3®

In Tiirk Kadini, Miifide Ferid said that feminism was the equality of men and
women in terms of civil, social, and political rights. She said that as soon as women
realized their capacities, they rebelled. Because of economic hardship, no men were
able to finance their families on their own, and this situation forced women to work.
Working women also realized their economic and social rights and demanded them.
Hence, today Turkish women were not captives anymore. Besides, no men could

make them captives again, for the men did not have the financial means. For Miifide

363 «“Hukuk-u Nisvan 1-12,” Kadinlar Diinyast, 2-12, 5 April 1919-12 April 1919.
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Ferid, only if men and women were equa, could a society become well established
and healthy. She brought up examples from ancient Indian, Egyptian, Jewish, Greek,
Roman, Gallic, and Christian civilizations and argued that during a society’s decay,
women were given the role of men’s puppets, with their rights restricted severely.
She also wrote about a Prussian scholar who once said that women could not get an
education, for their brains were smaller than men’s. The Prussian scholar told his
disciples to weigh his brain when he died, so that he could prove his argument.
However, his brain weighed 1.195 grams, which was 5 grams lighter than an average

female brain.%%

In their search for a perfect type of marriage, the writers of Kadinlar Diinyasi
could not find an example to aspire to. Their search was nonetheless meaningful
because it allowed them to criticize the current marital situation of Ottoman women.
They were looking for new ways to make women’s lives better. These women
demanded rights such as those of divorce and monogamy, which made the OLFR

essential to them.

For the conservatives, women represented ethical values and the honor of
society. Religious values and Islamic ethics were deemed necessary for the
protection of women’s moral purity.*®> However, the conservative writers opposed

the idea of giving women their full rights. For instance, Sadrazam Halim Pasa was

34 «__Batida kadin eksiktir, akilsizdur dedikten sonra ruhsuzdur diyenler bile olmus. Kadinlara esya

gibi bakmislar. Bundan 15 sene evvel Profesor Biskof, meshur Prusya dlimi kadinlar erkekler gibi
tahsil gérmek isteyince kadinlarin beyninin erkek beyninden daha hafif geldigini bu sebepten erkek
gibi ilim tahsil edemeyecegini ileri siirmiis. Hatta oldiigiim zaman benim beynimi tartin; muhakkak
1350 gr. gelir demis. Olmiis; beynini ¢ikartip tartmiglar. 1195 gr gelmis yani vasat kadin beyninden
de 5 gr. diisiik ¢iknug...” Miifide Ferid, “Feminizm,” Tiirk Kadini, 20, 17 April 1919.

%% Elif Kiigiikalioglu Gézdasoglu, “Imagi-nation of Gendered Nationalism: The Representation of
Women as Gendered National Subjects in Ottoman-Turkish Novels (1908-1938)”, (PhD diss. Bilkent
University, 2005), 186.
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against furthering the rights of women, for he argued that this would degenerate not

only Islamic morality but also Ottoman society and customs. 3

The writers in Sebil’iir-Resad took the rights of women and feminism
seriously and argued that the situation must be seen as a clash of Eastern and
Western thought. The conservative writers were convinced that feminism was an
import to the Muslim world, thanks to the activities of missionaries and missionary
schools.*®” Besides, Ferid Vecdi argued that Muslim women were far beyond their
contemporaries in Europe regarding rights and their reputation in society. He claimed
that Europeans who argued that Muslim women were suffering should take a careful

look at their own women. 368

Another conservative writer, Mehmed Semseddin, argued that among all
religions, only Islam assessed the value of women in the way it was meant to be.
According to Mehmed Semseddin, the Greek and Roman civilizations, which were
accepted as the basis of European civilization, forced women to live like slaves.
Mehmed Semseddin went on to explain the glorious history of Islam, and gave
examples of women scholars, of whom he felt proud. According to Mehmed
Semseddin, Muslim women were endowed with every right, thanks to Islam.**®
Contemporary women should take these scholarly women of Islamic history as an

example, rather than drifting away from their religion with alien feminist aspirations.

Likewise, a Westernist writer, Riza Tevfik, argued that women were endowed

with rights in Ottoman society. For him, Ottoman women did not have to struggle for

%0 Ayse Kadioglu, “Cinselligin Inkari: Biiyiik Toplumsal Projelerin Nesnesi Olarak Tiirk Kadinlari,”
92.

%7 Mehmed Fahreddin, “Feminizm Meselesi 1,” Sebil %iir-Resad 1-8, 31 May 1912.

%8 Ferid Vecdi, “Kadmlara Hiirriyet-i Mutlaka Vermek isteyenlerin Elinden Vay O Bigarelerin
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their rights like their peers did in Europe. The fact that Ottoman women could not
enjoy their rights fully was not the fault of religion, but of misunderstandings and the
change of values with time. Tevfik also argued that men’s exploitation of their right
to divorce was again not the fault of Islam, but due to their lack of values and
breeding. In fact, Islam gave women the rights to inherit, own property, and equality
in marriage. Besides, according to Islam, the right to divorce depended on many

conditions. Hence, it was not fair to blame Islam for the present plight of women.>"

Islamist writers were preoccupied with the misunderstanding and
misapplication of religious codes regarding women’s issues. Some of the Westernist
writers agreed with them on that issue. However, other Westernists criticized religion
and required the removal of it from people’s lives. While male writers discussed
these issues, elite Ottoman feminists—without challenging current gender roles®*—
looked for ways to ameliorate the situation and position of women in Ottoman
society. All these discussions among the intelligentsia are revealing of the fact that

Ottoman society was in a process of change and required new family laws.

3.1.3.2. Women, family, and marriage issues in literary works of the late
Ottoman Empire

For Niikhet Esen and Berna Moran, the passage to the nation-state from the
Ottoman Empire, the participation of women in working life, and moral decay as a
result of long-lasting wars were all reflected in the literary works of the late Ottoman

Empire.3"? In several novels, the Turkish writers employed mostly themes of love

370 Riza Tevfik, “Kadin Meselesi Etrafinda,” I¢tihad, 94, 5 March 1914.

¥ Nicole A.N.M. van Os, “Osmanli Miisliimanlarinda Feminizm,” 339-340.

%72 Niikhet Esen, “Tiirk Ailesindeki Degismenin Romammiza Yansimasi,” in Sosyo-Kiiltiirel Degisme
Stirecinde Tiirk Ailesi Vol 2, ed. Hakki Dursun Yildiz, (Ankara: Emek Gazete ve Matbaacilik Ltd.,
1992), 660.
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and marriage by choice.*”® Some writers, like Ahmet Mithad Efendi, strongly
advocated changes to women’s position and denounced practices of forced marriage,
concubinage, and polygamy as social ills.>”* Ahmet Mithad Efendi also talked about
warm, attentive relations and the spirit of mutual support in the Ottoman family and

criticized the European family for lacking these qualities.*”

According to Emel Asa, Fatma Aliye Hanim, who was one of the most
prominent women intellectuals of the late Ottoman era, made an implicit argument in
her novels that divorce was not a good thing that could happen to any woman.
Besides, what Asa exposed in her novels was that divorcees in Ottoman society had
to face discrimination and scorn. So most unhappy women continued their
unfortunate lives rather than getting divorced.®”® Like Asa, Niikhet Esen also argues
that divorce was not very frequent in the late Ottoman Empire, for a divorced woman
fell from the grace of society and sometimes faced rejection even from her own
family. Hence, only if her family accepted her return to the homestead could a

woman get divorced in Ottoman society.>’’

However, according to Esen, in the novels, even if women could not get
divorced easily or preferred not to become divorcees, they were strong and able to

bring up their children even without the support of the father. Praised was a woman

ER)
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in novels of the late Ottoman Empire who could stand on her own and raise her

children, even if her husband had left her for another woman or married over her.>"®

The literary works of the Ottoman Empire often portrayed unhappy women
who had to keep living unhappily because they did not have the means to survive on
their own. Some women who were not portrayed in novels also faced difficulties in
real life. Their problems could be even graver, because they also faced poverty as a
result of economic hardship resulting from the turmoil of the last days of the empire.
Calls for education and women’s ability to work were thus quite sensible. Through
education and working, women could better participate in social and cultural life,

which would inevitably change their perceptions of marriage and divorce.

3.1.3.3. Fashion, dance, extravagance and marriage

The new generation of Ottomans who were well educated, spoke foreign
languages, and had lived in Europe also developed new entertainment habits, such as
partying, dancing, attending concerts, and going to movies like Europeans. They also
had a strong fashion sense. Having developed a different lifestyle, the new
generation of Ottomans perceived family life and marriage differently than previous
generations. In this section, | will explore the newly developed entertainment habits

of the new generation of Ottomans.

As a result of the increasing trade with Europeans in port cities like Izmir and
Istanbul, and the visiting and even settling of traders, cities’ social and cultural
milieus changed. In various quarters a European-style urban culture developed,®”

and women became freer and more visible. This situation alarmed reformers and

378 s
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some intellectuals, since, for some people, the morality of society depended on

women’s behaviors. °

Along with trade, cultural products also influenced women. According to
Fanny Davis, an Ottoman Muslim girl faced a dilemma.®*! She was nourished on the
romantic French novel, which mostly shaped her thoughts. But she was also
surrounded by the norms and traditions of her society and cultural milieu. However,
women who looked for romance or romantic love were conceived of as a threat to
Ottoman society by some conservative people. In many novels, the degrading impact
of free love, sex, and the destruction of morality and family were explored, and
mostly women were held responsible for the moral degradation and the corruption of

the society.*®

Women visible on the streets and indulging in entertainment were criticized
both by certain writers and state authorities. For instance, in Tiirk Kadini, Necmettin
Sadik criticized elite Istanbulite women for gambling. In villas or seaside mansions,
some elite women played cards until dawn. According to Sadik, rather than wasting
their time by gambling, these women should be involved in cultural activities and

contributing to society.3®

Many elite women living in port cities also developed an interest in European
fashions during the 19™ century. Many stores selling high fashion items were opened
in Istanbul and Izmir. In time, fashion trends from afar permeated Ottoman society,
and even some conservative middle-class women had adopted European fashions.*®*

In the popular promenades of Istanbul, most of which were located around the Pera

* Ibid., 171.
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district, fashionable Ottoman women competed with each other. Certain places like
Direklerarast, Divanyolu, Laleli, and Aksaray, along with Pera, had become places

where the status of each woman was being contested in terms of fashion.3®

Issues of fashion and beauty ranked among the hotly debated topics in some
journals of the late Ottoman Empire. The writers in Tiirk Kadin: regarded fashion a
serious matter to consider and elaborate on. One of the writers, Perihan, said that
World War | did not have an impact on fashion. She complained that what was
accepted as high fashions in the Ottoman Empire were items that had grown out of
vogue in Europe. Because readers of the Tiirk Kadini could not follow the fashion
journals of Paris or Vienna, they had no up-to-date information about high fashion.
Therefore the editors of Tiirk Kadini had decided to write a regular column to inform

their readers.>®

The writers in Tiirk Kadini were very conscious of beauty and fashion. Even a
male writer, Ahmet Edip, said that there must be a ratio between a woman’s height
and weight. A woman should do sports and should not eat chocolate or drink coffee,
for they would fatten her. Therefore, if a woman wanted to look beautiful, she should
do sports regularly and eat less.®*’ In a similar vein, another male writer of the
journal, Mehmed Arif, talked about importance of a woman’s having a specific room
for her clothes and dresser. This room should be kept clean all the time, so that the

smell of her makeup would not hang in air.*®®

% Ebubekir Sofluoglu “Osmanhlar’da israf ve Kadin,” Tarih ve Toplum, 207 (2001), 20.
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coktan ge¢mis seyler. Okuyucular Paris ve Viyana’da ki matbuati takip edemediginden terzilerin yeni
dedigi seyi kabul etmek zorunda kaliyor..” Perihan, “Moda” Tiirk Kadini, 2, 6 June 1918.
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Zeliha Osman of Kadinlar Diinyas: also mentioned the importance of women
dressing up handsomely and smartly applying makeup. Because many Turkish men
preferred to marry foreign women, it was almost a responsibility for Turkish women
to look beautiful. Turkish men, she said, lately stayed away from veiled women and
called them ahmagq, stupid, and made jokes about veiled women. By looking like
Western women, Turkish women could regain Turkish men. Besides, if Turkish men
did not want to destruct the purity of Turkishness, they should change their minds,

the writer argued.>®®

In the article “About Fashion” in Tiirk Kadini, however, the extravagance of
French women was criticized. The writer said that French women indulged in fashion
to such an extent that even the famous priest Frangois Orson had to preach to them

about the disadvantages of that indulgence.3®

Also, in another article, women were
advised to dress plainly but elegantly, especially during war. Since the war had
affected the budgets of households negatively, women should be observant of their
budgets.>**

The conservative writers of Sebil 'iir-Resad criticized women for indulging in
fashion-related activities, for those writers deemed fashion as extravagance. In an
article dated 1919, it was argued that being mothers, women had many
responsibilities towards their children, families, and country. A Muslim woman

should protect her honour. However, indulgence in fashion and showing off on the

streets had degraded her.**? In another article in the journal, Mustafa Nazmi accused

389 7eliha Osman, “Tirk Kadinlar1,” Kadinlar Diinyast, 53, 26 May 1918.

%9 “Moda Hakkinda,” Tiirk Kaduni, 3, 20 June 1918,

31 «Kadinhik Sutinu Sade Giyinen Hanimlar Cemiyeti,” Tiirk Kadini, 3, 20 June 1918.

392 “Milletin fertleri dini ve milli terbiyeyi ilk defa kadin sefkatinden aldig1 gibi fedakarhik, digerkam-
lik, vatanperverlik gibi giizel huylari yine annelerine bor¢ludur. Kadin yalniz evladini degil, kocasin,
kardesini hatta babasini hayatin sarsintilarina karsi teselli eden, donatandiwr. Sefahate diigmiis pek
¢ok erkegi kurtarip aile babast yapan yine kadindir. Cemiyetin yarisi kadinlardir. Ona bu payeyi ilk
defa Islam vermis, ona vazifeler yiiklemistir. Ancak son senelerde kadinhigin yiikseltilmesi namina
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Istanbulite  women of devastating their families because of their fashion
extravaganza, neglecting housework, walking seminude on the streets, and
disrespecting religion. The writer advised those Istanbulite women to take peasant
women—who woke up early, fed their families, went to fields with their husbands,
rode donkeys, took care of animals, prepared food supplies for winter, and even
carried weaponry to soldiers fighting at the front—as an example.***

A late Ottoman critic and intellectual Ahmet Riza, warned Muslim Ottoman
women against the ills of libertinism, smoking and drinking. For Riza indulging in
such activities would not make a woman free, but debauched. Besides, he argued that

39 Riza

such women would hinder the development of women’s rights movements.
thought that Ottoman women misjudged the liberties of American or European
women. Only a small portion of these women would go to theatres, lounge around,
shop, or party. These were small, wealthy elite. However, the rest of Western women
had to work in factories, face extremely tough working conditions, and eventually
got sick and died. These women did not even have the luxury of a concubine, who
lived in the average Ottoman household.3%

Ibrahim Hilmi, another late Ottoman intellectual, seconded Riza’s thoughts
by arguing that a modern woman worked, not looked like her Western counterpart.
For Hilmi, wearing obscene clothes did not make a woman modern, nor did lounging
in cafés, mingling with men, or becoming a man’s mistress. These were the ills of

European civilization, from which Ottomans should refrain. Hilmi talked about a

twenty-year-old American woman traveler, whom he met during his visit to Aleppo.

atilan yanhs adimlar nedeniyle kadinlar diismiis. ... Sebebi ise memleketteki koyu cehdletle taklitcilik-
tedir. Kadinlar son senelerde taskin bir bicimde moda iptilasina ugramiglardir. ... Kadinlar: diigiiren
de moda iptilasi ve siislenme gayretidir...” “Kadinlarin Vaziyet ve Vazifeleri,” Sebil iir-Resad 17,
429, 17 July 1919.

393 Mustafa Nazmi, “Tasrada Islam Kadn1,” Sebil "iir-Resad 11, 415, 1 May 1919.
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Hilmi and the young American lady visited Baalbek together and had a lengthy chat,
at the end of which Hilmi became a fan of hers, because she was very well educated,
had good manners, and had the courage to mingle with a man. She was at the same
time able to protect her chastity. She was the ideal type to which every Ottoman
woman should aspire.**

Like Riza and Hilmi, Sikife Nihal, who was a writer at Tiirk Kadini,
criticized women for wearing too much makeup and indulging in fashion
extravaganzas. However, Nihal’s approach was different from that of conservative or
Westernist writers. For Nihal, wearing too much makeup and indulging in fashion
extravagances were signs of stupidity and ignorance. She argued that only a well-
educated and wise woman could draw admiration also with her makeup and smart
dress. Therefore, mothers should warn their daughters about the makeup and fashion

issues; for Turkish women should preserve their nobility.**’

Palmira Brummett argued that even in cartoons of the late Ottoman Empire
women dressing in Western fashion were associated with immorality and
unrestrained sexuality.>®® There was a conservative backlash to such women. In
August 1910, the Mesihat wrote an official letter to the Ministry of the Interior
saying that measures must be taken against those women, who did not comply with

the conventions of the beautiful religion of Islam. The Ministry of the Interior then

%% jbrahim Hilmi, “Aile Hayatimizda Avrupahlasmanin Tesiri,” in Sosyo-Kiiltiirel Degisme Siirecinde
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ordered the head police of Istanbul to take the necessary precautions and warned the

families about such cases.>*°

As explored through the primary sources, many Ottoman women living in big
cities were exposed to fashion and extravagant entertainment during the late 19
century. They wanted to look beautiful, dress smartly and fashionably, which was
also what their male counterparts demanded. For good or bad, Ottomans living in big
cities changed in terms of lifestyle and perspectives, and so did their approach to

veiling and marriage issues, which I will explore in the next section.

3.1.3.4 Veiling and marriage

The issue of veiling was widely discussed in the late Ottoman Empire. The
issue was controversial, and intellectuals of the late Ottoman Empire were very much
confused about it. Even if they were not confused, the style of veiling and the
necessity of covering a woman’s face was uncertain to some, especially to women.
For instance, Semiha Peyami Hanim, a writer for Kadinlar Diinyasi, claimed that the
face of women was not forbidden and that Muslim women were not obliged to cover
their faces according to the Quran.*® Another writer for Kadinlar Diinyasi, Mehpare
Osman, argued that when women walked on the streets with a covered face, they
attracted more attention. Non-Muslim women were not veiled, yet nobody taunted

them. %%

399 “Seriat-1 garrdyt Ahmediyye nin insanlik dlemine bahsettigi biitiin giizel ahlaklardan olan kadinla-

rin Ortiinme emrine bazi Islam kadinlar tarafindan tamamiyla ridyet edilmemekte ve edep ve milli
ahlaka aykiri durumlarda bulunmakta oldugu anlasildigindan bahisle dinen ve siyaseten kabul olu-
namayacak cevaz verilmeyecek bu gibi razi olunmayan durumlarin her halde meni ile Islam dininin
hiikiimlerinin korunmasina dikkat ve itina edilmesinin liizumunun tamimen tebligi Mesihat pendhiden
bildirilmis...” DH EUM THE 47 11, 14 August 1910
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The writers in the Islamist journals Sebiliir-Resad and Swrat-1 Miistakim
criticized women’s tendency to unveil and uncover their faces in public. A
conservative woman writer in Sebiliir-Resad, Fatma Zehra, accused feminist women
of being blatant and coarse and wrote that no Muslim women were under captivity
and they were happy to live with the rules of Islam. According to Zehra, the
disgraceful feminists of the district of Beyoglu were brought up by missionaries and

had the kind of freedom they wanted, so they should leave Muslim women alone.*

In another article in Sebil iir-Resad, Ferid Vecdi wrote that unlike European
women, Muslim women had never been captives, in that they had rights to marry, get
divorced, engage in commerce, and to get an education. It was true that women had
been mistreated; however, this situation could not be remedied by unveiling them but
by giving them their inherent rights that Islam had endowed them with.**® Vecdi also
argued that the desire to unveil came from Westernization: people wanted to look
like Westerners. He argued that if the Ottoman Empire took China as a model, both
men and women would want to look like Chinese people, and women in this case
might try to have smaller feet. No man, he argued, would like his wife to be under
the gaze of other men in the street.*** For Vecdi, women in Africa and Australia were

not veiled; they were even nude. Yet these countries were neither advanced nor

02 «Bir miiddetten beri nisdiyyiin adinda bir siirii gen¢ Miishiman kadinlarin temiz kiyafetlerine kirli

ellerini uzatmaktalar. Bunlar haydsiz, adi kadinlardir... Bu sefil kadinlari misyonerler yetistirmis.
Eger bunlar Beyoglu'nda siirtiikliik eden kendi karilari, kizlary i¢in hiirriyet istiyorlarsa gerek yok;
zaten bu kadinlar kendi hiirriyetlerine malikler. Biz Miisliiman kadinlar esaret altinda degiliz. Saadet
icinde seraitimizin bize vaaz ettigi insani ve ahlaki kurallara uygun yasiyoruz...”Fatma Zehra,
“Nisaiyyat”, Sebil’lir-Resad, cilt 11, adet 278, 8 January 1914

03 Ferid Vecdi, “Kadnlara Hiirriyeti Mutlaka Vermek Isteyenlerin Vay O Bigarelerin Bagina,”
Sebiltir-Resad 11, 267, 23 October 1913.

0% “Tesettiir reddi bati gibi olmak hevesinden kaynaklanmaktadir. Eger Osmanl bat degil Cin tesiri
altinda olsaydi kadinlar, erkekler Cinlilere benzemeye ¢alisir, hatta kadinlar kiiciik ayakly olabilmek
i¢in ¢abalard....” Ferid Vecdi, “Kadinlara Hiirriyeti Mutlaka Vermek Isteyenlerin Vay O Bicarelerin
Basina,” Sebil iir-Resad 11, 268, 30 October 1913.
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civilized. If women were unveiled, they would have to earn their living, work in

factories or on streets, which was no good for them at all.*®

The Seyhiilislam Mustafa Sabri argued that it would be hypocrisy to claim
that the unveiling of women would not disturb society. Sabri said that European
women were not veiled, but that they were still chaste. Unlike Muslim men,
European men were used to seeing women unveiled since their childhood. Hence, to
think that unveiled Muslim women would be accepted in society as easily as their
European counterparts would not make any sense for the Ottoman case.*® Likewise,
Abdiillatif Nevzat, another writer for Sebil tlir-Resad, argued that men were against
veiling because they wanted easier interactions with women. He advised those who
were against veiling to open schools for girls only instead, for veiling did not block

women’s lives in any way, let alone their education.*"”’

Seniye Ata, who was a writer for Kadinlar Diinyasi, argued that true veiling
would not block the chances for a man and a woman to know each other. The main
concern of the veiling order in Islam was to hinder arousal of lustful desires, and this
order was a sine qua non of society. Veiling thus did not block women’s lives in any
way. For instance, women in Islamic history had become scholars, like the wife of
the Prophet, Aisha. So as long as a woman did not arouse desire with her clothing
and was properly veiled, a Muslim woman could engage in every activity in

society.*®

5 Ferid Vecdi, “Kadinlara Hiirriyeti Mutlaka Vermek isteyenlerin Vay O Bicarelerin Basina,”
Sebiltir-Resad 11, 268, 30 October 1913.
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As explored from the journals, one of the taboos of the Islamic world had
become a subject of discussion in the late Ottoman Empire. While some people took
a fierce approach and rejected veiling because they believed it blocked women’s
lives, some remained convinced that veiling had nothing to do with a woman’s
personal development, education, or even work. Some claimed that veiling decreased
a woman’s chance of getting married, while others argued that proper veiling had

nothing to do with a woman’s marriage prospects.

For those who criticized the existing patterns, a new marriage type outside
arranged marriage was required. A modern lifestyle dictated the belief that only
through a marriage of free choice could people establish stronger families. In the
next section, I will explore how people perceived arranged marriages and marriages

of free choice.

3.1.3.5. Arranged marriage and marriage of free choice

Having become an option as a result of reforms, the marriage of free choice
was highly discussed in the late Ottoman Empire. However, marrying someone
whom a person freely chose also made divorce a demanded right for women. In this
section, | explore how arranged marriages and marriages of free choice were

discussed and applied in the late Ottoman Empire.

Hakikatte kadinlarin hareket serbestiyetine mani degildir, onlarin hiirriyetinin garantisidir. Saadet
asrindan 4 Halife Devri’nin sonuna kadar ki donemde kadmnlar serbest hatta erkeklerle birlikte savag
meydaninda bile bulunmus. Hz. Ayse’yi sahdbeye ders vermeye peygamber efendimiz memiur ediyor.
Endiiliis 'te Islam ahkdmini bizden iyi bilen ulema da kadini Islama mdni olarak algilamadi. Imam
Azam, Safii gibi imamlar, muhterem zatlar Islam hukukunda kadin haklarin erkek haklar kadar gé-
zetti. Kadinlarin sefaletinden asla din, Islam sorumlu degildir. Hatta Amerika’da Avrupa’dakinden
daha ¢ok hakki dinimiz bize temin etmistir...” Seniye Ata, “Tiirk Kadinlar1 ve Aile,” Kadinlar Diinya-
s1, 78, 3 July 1913.
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According to Fanny Davis, the practice of arranged marriages and the custom
that forbade the bride and groom from seeing each other before the wedding had
started to be criticized in the late 19™ century.*® It was usually Westernized Ottoman
intellectuals and literary figures such as Ibrahim Sinasi, Namik Kemal, and Celal

Nuri who criticized this custom.**°

Marmaduke Picktall, who was a traveler, briefly
stayed in Istanbul during World War 1. He wrote that Muslim girls had started to
refuse marrying a man whom they did not know before. Hence, it became a fashion

to briefly meet face to face before marriage during this time in Istanbul.***

Contemporary writers such as Fatma Aliye argued that consent of the parties,
physical and spiritual health, the affection of a man for his wife, and their devotion to
mutual duties were the conditions for a successful marriage.*? The reason for the
call for a marriage of free choice was that it was believed that a couple married
through love would live happily. It was deemed to be important that couples shared
tastes, social backgrounds, and ideas. For that reason, a couple should get to know
each other in person before marriage. In such a mind-set, it was not acceptable to be

married by the force of elders.*

Seniye Ata, a writer for Kadinlar Diinyasi, wrote that marriage was useful
since it resulted in the birth of another a human being who would eventually become
a soldier. A strong nation needed strong families, yet the youth were afraid of getting
married. As a result of arranged marriages, they were afraid of ending up living with

someone they did not like. To breed happy and healthy children, strong families

%% Fanny Davis, The Ottoman Lady, 77-78.

M9 See fbrahim Sinasi’s “Sair Evlenmesi” of 1860 parodying arranged marriages. Also, Namik Kemal
in his play Zavalli Cocuk of 1873-1874 explained the tragedy of arranged marriages. Celal Nuri, in
his book “Kadinlarimiz” of 1331 argued for the necessity of man and woman see each other before the
marriage as a necessary condition to be met. See: Fanny Davis, The Ottoman Lady, 77-78.

1 Marmaduke Pickthall, Harpte Tiirklerle Birlikte, 56-60.

12 Fanny Davis, The Ottoman Lady, 78.

3 Niikhet Esen, “Tiirk Ailesindeki Degismenin Romanimiza Yansimas1,” 662.
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should be established. The establishment of strong families very much depended on
giving up the arranged marriage tradition and letting a man and a woman know each

other prior to marriage.***

Siikafe Nihal, a writer for Tiirk Kadini, wrote that lately marriages end in
divorce. Couples suffered from misunderstandings and fought with each other. As
such, many unhappy people constituted the nation, which was not good. However,
neither men nor women were bad people; what was needed to establish a happy and
strong family was to give up the tradition of arranged marriage.*> The women
writers also complained that it was not possible to know each other’s thoughts and

feelings while being presented as an item on sale.**®

It was clear from the journals of the late Ottoman Empire that young people
had a different mind-set than their parents with regard to marriage. They knew what
qualifications their life companions should have. For instance, in the journal Tiirk
Kadni, readers were asked to take a poll about their future husbands and wives.
Various women answered questions. The first female said that she wanted a
religious, pious husband. The second one wanted a classy, open-minded husband
who would allow her to work. The third one wanted a husband who in his early
youth had tasted all the pleasures of life and even sinned, so that he could only think
of her now. The fourth one wanted a well-educated, multilingual husband, who
should not be presumptuous. The fifth one wanted a blonde, blue eyed, smart, kind,
and a rich husband with whom she could live in a mansion. The sixth one wanted one

of the most intelligent persons of the country as her husband. He did not have to be

4 Seniye Ata, “Tiirk Kadiminda Aile,” Kadinlar Diinyast, 25 June 1913.
5 giikiife Nihal, “Gengler Nigin Aradiklarin Bulamiyor,” Tiirk Kadini, 9, 12 September 1918.
M8 M. Belks, “Goriiciiliik,” Kadinlar Diinyast, 58, 13 June 1913.
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rich. It would be better if he had completed his education in Europe. She also wanted

him to spend most of his time studying in his laboratory.**’

One of the male respondents said that his wife should be an extreme beauty,
so that everyone on the street or in a salon would look at her admiringly. He said that
he was not jealous, and neither should his wife be. He wanted his wife to meet all of
his friends, and he also wanted to meet all of hers. She should better get used to
smoking and drinking coffee after meals. He also wanted her to speak French as her
native tongue and listen to European music. The other respondent answered that he
should be his wife’s first love. He would also prefer her to stay at home, and even if
she had to leave her home, she should be accompanied by her mother. However, he
also admitted that in these days, it was impossible for a young woman to stay at
home. He wanted her to be well-educated, clever, and elegant. She did not have to be
very beautiful. She also should know how to handle housework and home
economics. She should be religious and reserve her beauty only for her husband at

home.**®

47 1 Dindar, sofu, dervig tabiatl olsun, ben geg¢indirecek derecede serveti olsun. N.R; 2.Kibar, asil,
hassas, zeki, ¢apkin, serbest fikirli, kadina hiirmetkdr, Avrupa hayati gérmiis olsun. Ben meslek sahi-
besi olmaya ¢alistyorum zevcim beni ¢alismaktan men etmesin. L.K; 3.Zevcim gengliginde hayatin
tiim zevklerini tatmis olsun, izdivaca kadar tiim giinahlari iglemis olsun. Diistinecegi artik bir ben ola-
vim. Arzularimi yerine getirsin, hareketlerime miidahale etmesin. Kiskang olmasin; 4.Vazifesinas ol-
mali. Tahsili fevkalade olsun ama magrur olmasin. Lisani ecnebi bilsin. H.R; 5.Sarisin mavi gozlii,
peltek lisanli, ince kivrak hassas, zengin vefakar olsun. Miistakil bir evde oturalim. K.Y.;
6.Memleketin en zeki, miitefekkir simalarindan olsun. Milli, ictimai mefkiirelere sahip, metin seciyeli
olsun. Cok zengin olmasin temini mdisetimiz igin ¢alismaya muhta¢ olmayacak kadar geliri olsun.
Dariilfiinun tahsilini Avrupa’da tamamlamis olsun. Zamanimin biiyiik kismini benle laboratuarda ge-
cirsin. Ilmen benden yiiksek olsun ama beni kiigiik gérmesin. T.Z. “Miisabaka: Zevcinizin, Zevcenizin
Nasil Olmasimi Istersiniz?” Tiirk Kadini, 17, 30 January 1919.

M8 <] Zevcemin kesinlikle mazi aski olmasin. Ilk son erkegi ben olayim. Miimkiin olsayd izdivagtan
evvel evinden disart ancak annesi ile ¢ikan nevinden olsun isterdim. Ama bugiin i¢in kabil degil. Dii-
siincelerimiz, emellerimiz bir olsun. Iyi tahsil gormiis olsun. Hassas zeki olsun. Cok giizel olmasa da-
ha iyi olur. Istemem herkesin gézii onda olsun. En biiyiik aski aile muhabbeti, en miihim igi aile vazi-
fesi olsun. Dindar olsun. Evin miidiresi olacak, haliyle hesap tutsun, ev islerinden anlasin. Zevcemi
hi¢hir erkek arkadasima ¢ikarmayacagim. O da beni kendi arkadaslarina ¢ikartmasin. Siis ve ziyneti
sevsin fakat sokakta degil, evinde. D.D.; 2.Zevcem ¢ok giizel olmali. Hatta o kadar giizel olsun ki so-
kakta, salonda herkes ondan baska kadin gormesin. Kiskang degilim. O da olmasin. Kiskan¢hgi hig
sevmem. Kendisini her arkadasima ¢ikartacagim. O da beni tiim ehibbasiyla tanistirsin. Alafranga
miizik dinlesin. Yemekten sonra sigara ve kahve icmeye aligsin. Tahsili olsun. Fransizcayr anadili gibi
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As can be seen from the documents, young people’s choices and preferences
regarding a marital union differed from those of tradition and the expectations of
elders. Obviously, those who wanted to meet their prospective spouse prior to

marriage also opposed polygamous marriages.

In the late Ottoman Empire, state politics were against polygamy, and the
nuclear family was ideologically preferred by the authorities, and these presentations
influenced the populace and their marriage expectations. In the next section, 1 will

explore discussions on polygamous marriages versus the nuclear family.

3.1.3.6. Polygamy versus the nuclear family

The Quran is not primarily a legal document. It is rather a declaration of
fundamental Islamic ethics. According to Noel Coulson and Doreen Hincliffe
regarding the position of women and polygamy, there are injunctions in the Quran
that women are equal to men; wives should be treated fairly, equitably; divorce
should take place only with due consideration, and women’s rights should be
respected.*’® However, Coulson and Hincliffe argue that the general ethical
injunctions of the Quran rarely transformed into legally enforceable rules. They were
recognized as only binding on the individual conscience. For example, while the
Quran insisted on the impartial treatment of cowives in a polygamous marriage,

Islamic law did not elevate this requirement into any kind of legal restriction.*?°

bilsin. S.8.” “Miisabaka: Zevcinizin, Zevcenizin Nasil Olmasini Istersiniz?” Tiirk Kadini, 18, 20 Subat
1919.

% Noel Coulson and Doreen Hincliffe, “Women and Law Reform in Contemporary Islam,” 37.

20 According to Coulson and Hincliffe, women’s rights suffered progressive dilution during the pro-
cess of juristic development that extended over more than two centuries. For Coulson and Hincliffe,
the hallmark of early Muslim jurisprudence was that the status quo remained, unless it was expressly
superseded by the dictates of Islam. Hence, standards of pre-Islamic customary law were carried over
into Islam. Explicit Quranic legal rulings on the status of women and women’s rights were observed
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Ottoman society was patriarchal by nature, and some people practiced
polygamy. However, polygamy existed very infrequently in Istanbul.*** Duben and
Behar have showed that the predominant form of marriage in Istanbul was bigamy,
not polygamy, as is commonly thought. In fact, polygamy was clearly opposed by
many people in Istanbul throughout the 19™ century.*??> However, polygamy existed,
and as can be observed from sijills, Quranic injunctions on marriage and polygamy
were mostly not followed in the Ottoman Empire. Women were mistreated as a result
of ignorant husbands who did not comply with the rules of Islam. Hence, many

people, both women and men, demanded a change in the application of family law.

Travel books also showed Ottoman people’s avoidance of polygamy. Sir
Edward Pears, who was a British traveler, wrote in his diary that even in the late 19"
century polygamy was decreasing among the Turks, for it was too expensive
(Ottoman Muslims did not consider polygamy wrong).**® Lucy Garnett, another
British traveler, found polygamy practiced among the Turks. However, Garnett wrote
that Turkish men never met the limits of four wives; they seemed to be content with
having two most of a time.*** Marmaduke Pickthall was an English traveler, who
visited Istanbul in the twilight of World War I. He lived among the Turks for a while,
and during his stay in Istanbul, he converted to Islam. Pickthall noted that polygamy
was little practiced in the Ottoman Empire, and when it was practiced, there was a
reason. A man indulged in having another wife when the first wife could not give

birth or when she refused to travel and settle down in another land with him.*?°

in light of prevailing tribal law, which meant that Islamic Law continued to reflect the patriarchal na-
ture of Arab society. See: Coulson and Hincliffe, 37-38.

2! flber Ortayl, Osmanli Toplumunda Aile, 58-59.

22 Alen Duben and Cem Behar, Istanbul Households, 149.

*23 Sir Edward Pears, Turkey and Its People, 68.

2% |_ucy Garnett, Home Life in Turkey, (New York, 1909) quoted in Fanny Davis, The Ottoman Lady,
77-79.

425 Marmaduke Pickthall, Harpte Tiirklerle Birlikte, 91.
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However, there was an outcry against polygamy during the late 19™ and early
20" centuries.*?® According to Duben and Behar, the strong opposition to polygamy
despite its infrequency derived from a larger ideological battle for Westernization
and modernization.**” Polygamy thus had a symbolic meaning both for the Western-
minded and conservative intellectuals of the late Ottoman Empire.

In the literary works of the late Ottoman Empire raised the ills and
disadvantages of polygamy. For some of the novelists and intellectuals, polygamy
caused family tragedies. The Ottoman author and novelist Ahmet Mithat Efendi
wrote about the ills of polygamy, forced marriage, and concubinage in his novels.*?®
In his play Eyvadh, Efendi explained the predicament of a man who loved both of his
wives and could not select one over the other. Polygamy meant suffering rather than
enjoyment for the hero of the play.**

In the first psychological novel of Turkish literature, Zehra, Nabizade Nazim
depicted the jealousy and hatred between a man’s two wives.* Likewise, in her
memoir, Mor Salkuimli Ev, Halide Edip Adivar argued that her family was dragged
into tragedy after her father got married to his second wife. It was a period of
jealousy, hysteria, and continuous stress that made it difficult for the family members
to keep on living.*** Hence, for the literate population, polygamy was associated with
tragedy and suffering, both for men and women.

Some Western-minded Ottoman intellectuals deemed it necessary to explain

the ills of polygamy by founding their arguments on the irrelevancy of polygamy in

26 According to ilber Ortayli, polygamy was mentioned far more than it deserved to be mentioned in
the late Ottoman period media and literary works. See: Ilber Ortayli, Osmanli Toplumunda Aile, 58-
59.

*27 Alen Duben and Cem Behar, Istanbul Households, 158.

28 Ellen L. Fleishmann, “The Other “Awakening”: The Emergence of Women’s Movements in the
Modern Middle East, 1900-1940,” 100.

*29 Inci Eningiin, Ahmet Mithat Efendi Biitiin Oyunlar: (Istanbul: Dergah, 1998).

0 Nabizade Nazim, Zehra, (Ankara: Ak¢ag, 2005).

! Halide Edip Adwvar, Mor Salkimli Ev, (istanbul: Ozgiir, 2005).
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Islam.*** One of those intellectuals, Semseddin Sami, pointed out in 1880 that
polygamy was not recommended in the Quran, though it was permitted.**® In his
book, Kadinlarimiz, Celal Nuri argued that concubinage and polygamy undermined
the basic unit of civilization, which was the family. He furthered his arguments by
saying that Islam was essentially against polygamy, and that the practice of
polygamy was a misinterpretation.***

Another Westernist intellectual, Mansurizade Said Bey, who would later on
become a member of the committee that prepared the OLFR, and an Islamist
intellectual, Ahmet Naim, had a row with each other in their newspaper columns.
Mansurizade argued that the ruler of an Islamic country could ban polygamy with a
law, and that obeying a country’s ruler was also compulsory in Islam.**® Naim
opposed Mansurizade’s argument and accused him of misunderstanding the Islamic
rules and principles.**

Among the Islamists, Aksekili Ahmet Hamdi was the most vociferous
proponent of polygamous marital unions.**” He wrote a series of articles on that
issue. Although he argued that polygamy was a license given for difficult times, he
also claimed that men were superior to women both physically and mentally by birth.
First, a man’s body—including his reproductive organ—was stronger than and
superior to a woman’s, since his heart was bigger and heavier, his senses were
sharper, and his brain was bigger and had more convolutions. According to Hamdi, a

woman was like a child; she was impatient and quickly changed her mood. Therefore

2 Fanny Davis, The Ottoman Lady, 93.

#3 Tezer Taskiran, Women in Turkey (Istanbul: Redhouse Yayinevi, 1976).

** Celal Nuri Ileri, Kadinlarimiz, 139-141.

* Mansurizade Said Bey, “Taadiidii Zevcat islamiyet’ten Men Olunabilir,” Islam Mecmuasi, 8, 21
Mayis 1914 quoted in Mustafa Giindiiz, 1. Mesrutivet'in Klasik Paradigmalari: Ictihad, Sebilii'r-
Resad ve Tiirk Yurdu'nda Toplumsal Tezler, 329.

438 Ahmet Naim, “Taadiid-ii Zevcat Islamiyet’ten Men Olunabilir miymis?” Sebil iir-Resad 12, 298,
28 Mayis 1913.

87 Aksekili Ahmet Hamdi, “islamiyet ve Taadiid-ii Zevcat-6," Sebil iir-Resad 13, 280, 26 February
1914,
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it was best for a woman to stay at home and a man to wear the breeches at home. For
Hamdi it was best for such a strongly build person to be polygamous.**®

In another article Hamdi accused Europeans of committing adultery, for
polygamy was not allowed there.*** He also criticized those who blindly followed the
Europeans and disregarded Islamic rules. Hamdi argued that men and women were
different by nature. Men had higher libido than women. Besides, at a certain age,
women went into menopause and could not reproduce. In general, the male
population is lower than women’s in the world because of wars. He complained that
if men could not marry as many women as possible within their financial capacity,
women, who were the “sperm field” of men, would remain inert. This situation
would cause mental illness in women, and women in return would become a burden
on society. Even worse, such women might commit adultery. Therefore, polygamy
for Hamdi was a sine qua non in society.**°
Another conservative thinker, Fatma Aliye Hanim, approached the issue quite

logically, and she argued that unlike her Christian sisters, who could not get a

divorce once married, the Muslim wife had a right to divorce from an unwanted

438« Kadwmn isi evidir. Evinden disar ¢ikarsa hem nefsini hem ailesini hem de medeniyeti mahveder.
Yaratilis geregi kadin ve erkek esit, denk degildir. Yaratilis kanunu erkegin kadin iizerinde sultan,
hakim olmaswni gerektiriyor. 1.kadn ve erkegin iireme organlari farklidir. Evkegin ki 12 cm tistiindiir,
2.erkek kadindan fizik olarak tistiindiir: kadwun kalbi kiigiiktiir, daha hafiftir; 3. Erkegin tat alma,
isitme kuvveti daha kuvvetlidir, 4. Erkegin beyni kadinin beyninden daha biiyiik ve daha kivrimlidir.
Kadimin beden terkibi ¢cocuk gibidir. O yiizden kadinlar ¢ocuk gibidir seving, elem, korku onlart ¢abuk
etkiler. O yiizden sabirsizdirlar. Iste bu sebeplerden kadin evi haricinde bulunmamahdur. Evkek kadi-
na hdkim olmalidir. Hatta toplumsal diizenin iyiligi icin bir erkegin ¢okesli olmasi iyidir...” Aksekili
Ahmet Hamdi, “1slamiyet ve Taaddud-ii Zevcat- 3,” Sebil lir-Resad 11, 275, 1 October 1914,

*9 Aksekili Ahmet Hamdi, “Islamiyet ve Taadiid-ii Zevcat-4,” Sebiliir-Resad 11, 280, 23 October
1914.

M0 < gvrupa’yi kérii kériine taklit eden bazilart Islamiyetin esaslarim hige sayiyor. Cokeslilik zaruret
durumunda basvurulacak mesru bir yoldur. Tadddiid-ii zevcatin bazi zararlart var: .... Ama bu yanhs
uygulama tadddiidii zevcati gayri mesru yapmaz. Cok da faydasi var: 1.kadin erkek tabiati farkh. Er-
kek kadm ¢ok arzular 2. Tiiriin devamu, tenastiil, i¢in evlenilir. Ama kadin belli bir yastan sonra me-
nopoza girver, erkegin iireme kdbiliyei bitmez 3. Diinyada genel olarak erkekler kadinlardan azdiwr.
Giintimiizde savaslar nedeniyle erkek niifusu azalmis, halk yoksul diismiistiiv. Nafakayt tahsilden aciz
erkekler evlenememekte dol tarlalar olan kadinlar atil kalmaktadir. Bu durum kadinlarda pek ¢ok
beden ve akil hastaligina yol acar, kadinlar beser hayati iizerine yiik haline gelir, bela kesilirler. Hat-
ta zina bile yapabilirler...” Aksekili Ahmet Hamdi, “Islamiyet ve Taaddiid-ii Zevcat 3,” Sebil iir-
Resad 11, 275, 1 October 1914.
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marriage. She could even get married to someone else again. Besides, for Hanim,
polygamy prevented society from prostitution, which obviously had disturbed the last
days of the Ottoman Empire.***

Although polygamy was not frequent in the late Ottoman Empire, the
discussion of its abrogation raised tensions in society. As depicted in journals, while
some intellectuals opposed polygamy, some defended it, for they perceived it as a
God-given license. All these discussions reflected the mind-set of the Ottomans.
However, no matter what intellectuals discussed, the ruling party’s opinion on
polygamy mattered most on the road to the promulgation of the OLFR, which I will

explore in the next section.

3.1.3.7. The Committee of Union and Progress’s family politics

As the ruling party, the CUP had a political and economic agenda, and the
construction of the national family formed part of it. However, because this national
family was nuclear in structure, men’s license to polygamy had to be restricted
through the promulgation of a new family law. In this section, I explore the CUP’s
family politics with regard to the preparation and promulgation of the Ottoman Law
of Family Rights of 1917.

According to Deniz Kandiyoti, the CUP’s family politics were an attempt to
extend state control into the private realm of the family. The political revolution of
1908 was followed by a social revolution, which shaped Ottoman society along more

egalitarian and nationalistic lines. The adoption of a new family model was hastened

e Taddiidii zeveat fuhusa mdnidir. Islamiyette tadddiid-ii zevcata karsi talak bulunuyor. Bu
durumda tadddiid-ii zevcat kadinlara cebri bir zuliim olamaz. Kadin ortak istemedigi takdirde
bosanabilir, baskasi ile tezevvii¢ edebilir. Oysa metres istemeyen bir Hiristiyan kadin bosanamaz ve
evliligini siirdiirmek zorunda kalwr..” Fatma Aliye Hanim, “Ta’addiid-ii Zevcat, Zeyl,” in Sosyo-
Kiiltiirel Degisme Siirecinde Tiirk Ailesi Vol 3, ed. Hakki Dursun Yildiz, Ankara: Emek Gazete ve
Matbaacilik Ltd., 1992), 1035.
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by the social revolution. The national family of the CUP was nuclear and
monogamous.*? The transition from a large, extended patriarchal family to a small,
nuclear family was seen as necessary by the CUP. The CUP policies promoted the
nuclear family because it believed it would establish a balance of power between

men and women.**

The nationalists argued that the history of pre-Islamic Turkish society offered
evidence to support egalitarian families and monogamous marriages. This period was
called the golden age by the nationalists, and it inspired the Ottoman Law of Family
Rights of 1917.%* Ziya Gékalp wrote a chapter on feminism in his book Principles of
Turkism. He argued that in the ancient religion of the Turks, women held certain
powers, and in nomadic Turkish tribes, women even held a position equal to men.
According to Ayse Durakbasa, Halide Edip Adivar agreed with Gokalp on his ideas
about Turkish feminism. They both emphasized the ideas that feminism and equality
between the sexes were features of the Turkish nation when unsullied by foreign

influences and religions.**

Fanny Davis, on the other hand, accused Halide Edip Adivar of misjudging
the lives of the ancient Turks. Adivar tried to bolster her argument that Turks were
monogamous by giving the example of the lives of the nomads of the Cukurova
region. Davis opposed Adivar on more recent findings of an anthropologist,446 who
showed that polygamy was also part of the nomadic life. Davis further argues that
Ziyaeddin Findikoglu and Adivar, who were the followers of Gdkalp, confused

monogamy with freedom for women. According to Davis, it was a truism that

*2 Deniz Kandiyoti, “End of Empire,” 36.

43 Kate Fleming, “Women as Preservers of the Past,” 137.

4% Mervat Hatem, “Modernization, the State and the Family in Middle East Women’s Studies,” 69.
#5 Ayse Durakbasa, “Kemalism as Identity Politics in Turkey,” 140-141.

8 Joseph Szyliowicz, Political Change on Rural Turkey: Erdemli (The Hague, 1966), 51.
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women of the nomadic Turks of Central Asia were not secluded, and sometimes the
first wife of a ruler had an equal status to that of her husband. Yet it was also true

that the Turkic rulers sometimes had more than one wife. **’

The CUP’s family politics extended to the realm of education. For instance,
in school textbooks, it was emphasized that a woman had to be an ideal housewife.
She must be knowledgeable in housework, maintain order, cleanliness, and happiness
of the house. Besides, she had to be a loving wife to her husband, and try to console
him in his sorrows and increase his happiness.** In the same textbooks male students
were reminded to be polite and gentle towards their future wives, since a wife’s

mood had a lot of influence on the upbringing of children in the family.***

Likewise in women’s journals of the time, issues related to the evils of
polygamy and the necessity of maintaining a nuclear family were discussed. In an
article in Kadinlar Diinyast, it was said that only in a nuclear family could a man and
a woman take care of themselves and their children. An ideal age for marriage was
30 for men and 25 for women, because only then had they reached the maturity to
establish a strong family. In the marital union, men should know how to treat their
wives well and they should not have a drinking problem. Besides, in the marital
union a woman should know her rights well, so that she could have a say in her

family.**°

Aliye Cevat Hanim in Kadinlar Diinyas: refuted the arguments for polygamy
that were put forward by intellectuals like Aksekili Ahmet Hamdi. She argued that

those who thought polygamy would bring about a population increase were wrong.

“7 Fanny Davis, The Ottoman Lady, 88.

“® Hakki Behi¢, Malumat-1 Medeniye ve Ahlikiye (Dersaadet: ikdam, 1327), 115 quoted in Ekin
Enacar, “Education, Nationalism and Gender in the Young Turk Era (1908-1918)”

9 Ekin Enacar, 150.

#0 «Aile,” Kadinlar Diinyast, 46, 1 June 1913.

119



Polygamy only decreased the physical and mental power of men. Besides, if a man
died at an early age, his wives and children would remain without means to survive.
Even if he did not die young, a polygamous man had to work a lot to maintain his
family, which meant that he would not be able to enjoy his life and his family. A
polygamous man could be rich, yet he could not be happy, for it was difficult to find
serenity in polygamous unions. According to Aliye Cevat Hanim, polygamy was the
reason for the early deaths of many Ottoman sultans. She said that in hot-climate
countries, such as in Arabia, polygamy might be a necessity. However, polygamy
would only introduce hardship and discontent for people outside of these

countries.**!

The ideas against polygamy reached their height during the reign of the CUP.
However, the encroachment of state power into the realm of the family was achieved
in full through the family law reform, the Ottoman Law of Family Rights of 1917.%%
As explored in this section, many areas, including education, urban transformation,
and changes to social and cultural life all had an impact on the Ottomans’

understanding of marriage, whether polygamous or nuclear. Changes in these realms

required a change in the application of the family law.

b« Bizde acayip bir fikir var: giivd zevce ne kadar ¢ok olursa ¢ok niifus ¢cogalirmus. Diisiiniilmiiyor

ki erkek beden kuvvetinden diisiiyor. Ustelik ¢cok cocuk olursa ve erkek vefat ederse cocuklar ortada
kalwyor. Hatta padisahlarimizin ¢ogunun da erken vefat etme sebebi ¢okesliliktir... Her ne kadar
seraitimiz ¢okeslilige miisadde ettiyse de bu durum o zamamin tabiatindandi. Arabistan sicak
memlekettir ve sicak memleketlerde ¢okeslilik bir nevi zaruret teskil eder ... Zavalli geng bir erkek
cokesli olursa ailesinin gecindirmek icin ¢ok ¢alisacak, yorulacak, hatta olecek. Hayatin zevkini
tatmadan o da egsleri de mutsuz olacak. Cocuklart zayif ve gii¢siiz kalacak...” Aliye Cevat, Aile-3,”
Kadinlar Diinyasi, 43, 29 May 1913.

2 Deniz Kandiyoti, “End of Empire,” 36.
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3.2 Economic context of marriage and divorce

When the Ottoman intellectual Namik Kemal wrote an article in the Tasvir-i
Efkdr newspaper in 1867, people’s expectations regarding women and the country’s
economy had changed. Women were expected to contribute to the country’s
economy by working. In the late Ottoman Empire, there were “new” women who
were well educated and working, and others who were not educated but still had to
work, and even resort to prostitution, to make ends meet. For the second group of
women, getting a divorce and marrying another man was a way to survive, because
their husbands were lost or absent and these women could not get nafaga. For the
first group, however, simply demanded its right to marry by choice and the right to
get divorced in the case of an unhappy marriage. Both these groups’ reasons thus

demanded a new family law, or the reform of the family law.

Namik Kemal’s article was one of the earliest examples of a discussion on
“new” women and families. As a prominent intellectual, Kemal claimed that women
should be educated, so that they could work and contribute to the economy of their

country.*3

Kemal’s article, in fact, marked a turning point, in that it expected from a
Muslim woman that she bear the burden of her family, or at least share the economic
responsibility with her husband. Before, sustaining his family ranked among a
husband’s duties. A Muslim woman could get involved in commerce and manage her

estate if she wanted to, but until the 19" century, she was not expected to contribute

to her family’s and the nation’s economy.

Between the time of Namik Kemal’s article and the rule of the CUP “the
mentality change” of the Ottomans became consolidated. The articles in journals

such as Tiirk Kadmi and Kadinlar Diinyasi, known for their affiliation with the CUP,

3 Nicole A.N.M. van Os, “Osmanli Miisliimanlarinda Feminizm.” 342.
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are quite revealing in that sense. In one of the articles, Edhem Nejat said that in
Turan, the homeland of the ancient Turks, women were quite used to work outside
their homes. Besides, the religion of Islam ordered that women be educated. Thanks
to the revolution of the 1908, the education of women improved due to schools
opened for them.”®* Likewise, ismail Hakki argued that the inclusion of women in
social life meant that women got educated and could become doctors, teachers, and

scientists.**

In another article, Necmettin Sadik argued that humanity and
civilization had reached high point thanks to social life and the division of labor. For
women to progress, they should also contribute to society by working. However, in

the mean time, women should not neglect their duties at home as spouses and

mothers.*®

Male writers in these journals preferred that women work and contribute to
the economy and home finances, while at the same time not forgetting about their
household responsibilities. However, in the feminist journal of Kadinlar Diinyast,
women writers discussed the issue from a different perspective. They saw work as a
way to save them from captivity and as a way to become powerful in society.
Miikerrem Belkis Hanim argued that the reason why many women had to endure
physical violence from their husbands was that they did not have the means to earn

their own living.*’

Women writers also argued against the view that women were
not capable of becoming engineers or doctors because they were mentally incapable.
Hanim mentioned that Marie Curie, who won the Nobel Prize of 1912, was an

engineer.

% Edhem Nejat, “Tiirkiye’de Kiz Mektepleri ve Terbiyesi,” Tiirk Kadini, 10, 26 September 1918.
*%% fsmail Hakki, “Kadin ve Igtimai Muhitler,” Tiirk Kadini, 9, 12 September 1918.

%6 Necmettin Sadik, “Kadinhigin Terakki Yollar,” Tiirk Kadint, 4, 4 July 1918.

7 Miikerrem Belkis, “Kadinlikta Esaretin Miivellidi,” Kadinlar Diinyasi, 96, 21 July 1913.
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Hanim gave examples from Strasbourg, where women could even work for
the police, and added that in many European countries they even became
attorneys.**® In another article, Atiye Siikran gave an example of a Greek woman she
met on a ferry. The Greek woman used to be rich, but when her husband became
mentally ill, she lost all her means. She then opened a coffee shop where she worked.
For Siikran, engaging in commerce was not a crime or a sin, and Turkish women

should also think about such ways to earn their living.**®

Against these perspectives, the conservatives argued that men were superior
to women: “It was he who had to work and maintain his family in all means.” For
Aksekili Ahmet Hamdi, one of the most vociferous Islamists, a woman’s mind was
only capable of doing housework. She was created to give birth, suckle a baby, and
raise a child. Paradoxically forgetting how hard these tasks were and that only a
strong person could endure them both physically and mentally, Ahmet Hamdi argued
that no woman could compete with men and that she should stay at home and be

taken care of by men.*®°

Mehmet Akif likewise argued that the main responsibility of
a woman was the upbringing of her child. Besides, if a woman neglected her main
responsibility and got, for instance, legal training, she might one day find her child as

a criminal before her eyes.*®*

Along similar lines, the Seyhiilislam Musa Kazim Efendi argued that women
were not responsible for earning their living. It was men’s responsibility. Women
were made to become mothers and raise their children. Hence it was not necessary

for them to receive a higher education. Besides, having a higher education would

8 Miikerrem Belkis, “Siddetle Red, Kadmlar Nakisat’iil Akl imis,” Kadinlar Diinyast, 85, 10 July
1913.

9 Atiye Siikran, “Ticaret Ayip Degildir,” Kadinlar Diinyast, 68, 23 June 1913.

80 Aksekili Ahmet Hamdi, “Islamiyet ve Taaddiid-ii Zevcat 2,” Sebil iir-Resad 11, 276, 25 December
1913.

1 Mehmet Akif, “Kadmnimn Vazife-i Tabiyesi Nedir?” Sebil-iir Resad, 93, 4, 17 September 1908.
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hinder their role as mothers and housewives. It might even prevent them from getting
married. And this would create great damage for society. However, Kazim did not
see any reason why women should not get a higher education after they had married

and had raised their children.*®?

The CUP rulers, on the other hand, were very much convinced of women’s
capacities and ability to work. They even hired some women as agents for
intelligence services. For instance, in an official correspondence sent from the Police
Headquarters of Istanbul to the Ministry of the Interior, it was asked whether it was
appropriate to employ women as intelligence officers, for they might be incompetent
in political matters and in difficult cases like robbery. In reply, the Ministry of the
Interior answered that as long as it would do good to law and order, women could be

employed as intelligence officers.**®

For the CUP rulers the education of women was related to providing further
job opportunities to them. The CUP rulers were even thinking of sending educated
women from lIstanbul to teach in the provinces. However, this plan failed due to
societal restrictions on women at a time.*®* Although the CUP’s project to provide
job opportunities to women in the provinces failed, the women’s associations worked
enthusiastically to further such opportunities. The Society for Excellence of Ottoman
Women (Osmanli Kadinlart Cemiyeti Hayriyesi) and the Society for the Defense of

the Rights of Ottoman Women (Osmanli Miidafa-i Hukuk-u Nisvan Cemiyeti)

%2 Musa Kazim, “Hiirriyet, Esitlik ve Kadm Haklar,” in Tiirkiye de Islamcilik Diisiincesi, ed. Ismail
Kara, (Istanbul: Kitabevi, 1997), 120-130.

3 “Onceden Ddihiliye Nezaret Celilesine énceden teskil buyrulan istihbdrat memurlarinin keyfivet
tayin ve istirdam arzina dair emanet edilen talimatnamenin 6.maddesinde istihbarat memurlarinin
her nevi meslek erbabindan segilmesinin cdiz olacag yazilmis ise de... bazi kadinlarin istihbdrat me-
muriyetine tayin edilip edilemeyecegine tereddiit edildiginden keyfiyetin irade emri buyrulmasi arz ve
istirhdm olunur. Istanbul Polisi.

Ddhiliye Nezareti Muhaberati Umumiye Dairesi'nden Istanbul Polis Miidiiriveti Umumi Dairesi’ne
Asayis ve giivenin teminine alaka eyledigi cihetle istihbarat memurluklarinda kadinlarin istihdami
caizdir.” DH ID 65 16, 26 Subat1912.

“4 Fanny Davis, The Ottoman Lady, 56.
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promoted education and personal freedom for women, and argued for replacing the

veil with a headscarf to allow women’s faces to be visible while working.*®®

Actually, the activities of those women’s associations were streamlined with
the CUP policies on women and family. There were obviously some women who
wanted and demanded to work. However, there were also women who were forced to
work as a result of war. In the next section, I will explore women’s work to clarify its

relation to and impact on the promulgation of the OLFR.

3.2.1. Women’s compulsory work as a result of their plight in the late Ottoman

Empire and its impact on marriage-divorce issues

Muslim women were used to having a male relative support them financially.
However, approximately three million Muslim men were killed, lost, or injured
during the wars that overwhelmed the Ottoman Empire in its final two centuries. The
devastation of most of the male population meant that many women were left

without any means of subsistence.*®®

The widows and daughters of the martyrs and war veterans were also at risk
of being kidnapped by vagabonds or some people of bad faith. A document of the
Ministry of Foreign Affairs reported that some Arab people from Java came to
Istanbul and deceived those women into marriage. Yet these women end up being
sold as slaves or concubines. Ottoman Muslim women were thus banned from
marrying Arabs of Java, and the Ministry of Foreign Affairs was ordered to take

precautions against further such occurrences.*®’

465 -

Ibid., 56.
8 yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire, 167.
T MV 219 82, 21 June 1920.
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It was also true that women had been working in the Ottoman Empire to earn
their living. According to Donald Quataert, women in the Ottoman Empire had been
working as laborers in textile production, shoemaking, tobacco pressing, and the
export industries such as those for raw silk, carpet, and lace since the 19" century.
Besides, household spinning, weaving, knotting, and embroidering were common for
women of the countryside.*®® Despite the fact that women in the countryside received
lower wages than their male counterparts, they were still earning their own money.*®
However, as mentioned above, women living in big cities were mostly not working,
living under the protection of their male guardians. Some of them earned money
through producing some handcrafts. Yet they did not produce for the market. The
only work options for city women were to become midwives, nurses, and cooks,
occupations categorized as women’s jobs.*"

In the big cities of the empire, wartime inflation worsened the economic
conditions of people living on fixed incomes, creating sudden hardship and

poverty,*’!

alongside that created by missing men. For that reason, as Ziyaeddin
Fahri Findikoglu,*” Bernard Lewis,*” and Niyazi Berkes have argued, women were
forced to engage in economic activities. However, there was also a high rate of

unemployment during the years of the World War |, according to Yavuz Selim

Karakigla, making it even harder for women to find work, because even male

*% Donald Quataert, Ottoman Manufacturing in the Age of Industrial Revolution (Cambridge: Cam-
bridge University Press, 2002), 170-175.

9 Donald Quataert, Ottoman Manufacturing, 174; Nicole A.N.M van Os, “Bursa’da Kadin Is¢ilerin
1919 Grevi,” Toplumsal Tarih, 39 (1997), 7-10; Yavuz Selim Karakisla, “Usak’ta Hali Iscilerinin
Isyan1 (1908),” Toplumsal Tarih, 99 (2002): 54-57.

% Yavuz Selim Karakisla, “Dersaadet Telefon Anonim Sirket-i Osmaniyesi ve Osmanli Kadin
Telefon Memureleri,” Tarih ve Toplum, 212 (2001): 29-37.

** Alen Duben and Cem Behar, Istanbul Households, 43.

#72 7iyaeddin Fahri Findikoglu, Essai sur La Transformation du Code Familial en Turquie, 31.

473 Bernard Lewis, Modern Tiirkiye 'nin Dogusu, 230-238.

126



laborers were willing to work for lower wages.*”* Therefore, women faced ever

greater hardship.

Having realized the economic plight of women, the Ottoman state took
precautions and provided women with job opportunities. Some women started to
work in the Ottoman Bank or the Dersaadet Telephone Company.*”® The state
authorities even established a Battalion of Workers for women who were living on
the verge of hunger in 1917.*"® The situation of refugee Muslim women was also
taken care of by the authorities. In 1913, the Ministry of the Interior ordered the
Istanbul Municipal Borough to give vocational training to refugee women, so that
they could be employed as housekeepers as a way to earn their living. These women

were also allowed to live in the Dar il dceze.*’’

Because job opportunities for women were scarce and many women lived on
the verge of hunger, the Ottoman state also paid the dependents of soldiers a stipend,
Miiinsiz aile mdast, initiated by the Ministry of War. Officers, soldiers, and civil
servants who returned from the fronts were given money to rent a home and supply
food for their families until they got their monthly salaries back.*’® Although they
were a temporary solution, these salaries came as a great relief to women. For
instance, Hatice Hanim from Gonen, Balikhesir, petitioned to get the miinsiz family
salary since her husband was deceased and two of her sons, who should be taking

care of Hanim and her daughter financially, were recruited and she had not heard

% Yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire, 166.

*® Yavuz Selim Karakisla, “Osmanli’da Kadin Fotografcilar,” Toplumsal Tarih, 75 (2000): 18—20.

" Meral Altindal, “Kadin Birinci is¢i Taburu Tarihgesi,” Toplumsal Tarih, 41 (1997): 14-16; Zafer
Toprak, “Osmanl Kadinlar1 Calistirma Cemiyeti: Kadin Askerler ve Milli Aile,” Tarih ve Toplum 51
(1988): 34-38; Yavuz Selim Karakisla, “Enver Pasa’min Kurdugu Kadin Birinci Is¢i Taburu: Osmanli
Ordusu’nda Kadin Askerler,” Toplumsal Tarih 66 (1999):15-24.

“"DHID 161-1 6, 18 August 1913; DH EUM VRK 20 106, 25 September 1912.

8 “Harb mevkilerinden gelmekte olan sehit ve zabitan ve memur ailelerine hane kiralamalar: ve ma-
as tahsis oluncaya degin iaseleri icin simdilik 500 liranin hazine masraflart harcamalarindan tertip
edilip tahsisi lizumuna dair dahiliye nezaretinin 31 Mart 1913 tarihli 863 nolu tezkeresi okundu...”

MV 179 61, 7 July 1913.
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from them since.*”®

If the state had not paid Hanim, without a job, or land, or a male
guardian, Hanim and her daughter would either have had to live off neighbours’ help

or not survive at all.

Unfortunately, the salaries paid to the dependents of dead soldiers and war
veterans were reduced by the high inflation. The already bankrupt Ottoman state
could not satisfy the financial requirements of the soldiers’ families. In fact, by the
end of 1915, the salary of a dead soldier could only buy a single loaf of bread.
Hunger and the battle to survive dominated, and the female dependents of Muslim
Ottoman soldiers who did not receive support from other family members came close
to the starvation point. In those harsh conditions, the spiritual values of Ottoman
society transformed into material ones, in that even prostitution became a means of

survival for Muslim Ottoman women.*&

In the feminist journal Kadinlar Diinyasi, women’s philistinism and the
inability to pursue a career were blamed for women’s resort to prostitution in the late
Ottoman Empire. For Meliha Cenan Hanim, women had become prostitutes because
they could not work otherwise.*®® The problem increased, and it alarmed the
authorities. For instance, in May 1914, the police of Istanbul received secret

information that a Muslim woman worked at the brothel of Necika in Beyoglu. The

9 “Kaymakam bey hazretleri, cariyeleri Plevne Mahallesi’nden miiteveffa bakkal Osman Efendi zev-
cesi olup 2 oglumdan biiyiigii Ismail gegen eyliil ayinda emsali ile birlikte askere sevk edildi. Bugiin
askeri hizmetini Catalca Ordusunda Sancaktepe mevkiinde 2. Kolorduya mensup 4. Firka iase neferi
namiyla ifa etmekte. Diger oglum Hiiseyin 1321 senesinde Kirkkilise de goniillii olarak askere alindi-
gindan mukaddes askeri hizmetini ifadan sonra polis meslegine girerek Edirne vilayeti polis miirette-
batinda Gelibolu kazasinda vazife ifa esnasinda o kasabada birkag sene evvel evlendigi cihetle bura-
dan niifus¢a hane nakli ettirdigi halde mezkiir muavene askeri cihetge itibara alinmayip biiyiik oglum
Ismail harbe maiyetli olarak sevk edilmis ve burada 18-19 yaslarindaki bakire kizim Fatma ile
cariyelerini a¢ bilag terk ederek zarurette kaldigi gibi Edirne polis miirettebatinda bulunan oglum
Hiiseyinin de harp ilamindan beri hayat ve memadindan haber olmadigi yapilacak tahkikat ile agik
olacagnda liitfen ve merhameten padisahimizin sadakast olmak iizere cariyenize miiinsizler arasinda
maas tahsisi hususuna miisaade etmeniz bdabinda emr-ii ferman...” DH EUM VRK 9 27, 20 February
1913.

*0 yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire, 50.

8! Meliha Cenan, “Kadinin Hayat ve Mesaii Umumiyeye Istiraki Lazimdir,” Kadinlar Diinyas, 85,
10 July 1913.
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police inquired and found out that she used the Greek name Marika, whereas her real
name was Nazime. She was 17 years old, the daughter of the deceased major Ahmet
Bey and the widow of the vagabond Cevat. The necessary procedures were followed

against Nazime and the brothel that employed her.*®?

The Ministry of War developed the idea of establishing an organization to
employ the mothers, wives, sisters, and daughters of Muslim Ottoman soldiers facing
hunger and destitution in the middle of the World War I. The vice commander and
minister Enver Pasha and his wife Naciye Sultan established the Society for the
Employment of Ottoman Muslim Women, Kadinlari Calistirma Cemiyeti
Islamiyyesi 83 According to Karakisla, employing women was more reasonable than
giving them unsatisfactory salaries. Besides, in this way, women had the opportunity
to live honorably, without having to resort to prostitution to make ends meet.*®* In a
letter sent from the Ministry of the Interior to the Istanbul Municipality in 1916, it
was mentioned that as soon as the Society for the Employment of Ottoman Muslim
Women was founded under the aegis of Naciye Sultan, fifteen thousand Muslim
women applied to get a job. Those women were employed in various positions in
state-related offices. The Ministry of the Interior asked the municipality about the

vacant positions, such as in hospitals.*®

However, the employment of its female members was not the primary
objective of the society. Knowing that it could support and protect women from the

danger of losing their moral values only temporarily, the directors encouraged the

2 DH EUM EMN 74 6, 19 May 1914.

8 yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire, 50.

“* Ibid., 135.

* “Yeni kurulan Kadinlari Calistirma Cemiyeti Islamiyesine mdisete muhtag olan ¢alismak isteyen
onbes bin Islam hammi bagvurmus ve hizmete kabul olunacak kadinlarn iffet, dogru ahlak ve tavri
cemiyetin taahiidii altinda oldugu anlasiimis bunlarin resmi dairelerde ve umumi miiesseselerde ka-
dinlar tarafindan ifast miimkiin hizmetlerde istihdami gériilmiis olmakla size bagl hastanelerde sair
miiesseselerde ne gibi hizmetlerde ne kadar hanim memur istihdami miimkiin bulundugunun yazi ile

bildirilmesini ricd ederim.” DH KMS 42 10, 3 November 1916.
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women employees to marry and form a family. A year after its establishment the
society announced a regulation on marriage and started a marriage campaign, which
in fact was a continuation of the national family campaign conducted on a larger

scale by the CUP.*®

Muslim women whose male relatives died or went missing in the wars also
applied to Dar’iil dceze for living quarters. For instance Saime Hanim applied
because her husband Yusuf was disabled and she had almost no means to survive.**’
Another woman, Fatma Hanim, applied to live in Dariil dceze with her child, for her
husband had died on the Caucasian front. Being an orphan, Hanim had already lived
in the Dar'iil dceze before she had been married off to Celalledin Bey by officers of
the institution. However, now that her husband had also been killed and she had no

male relative to take care of her, Hanim reapplied to the institution.*®®

For women like Hatice and Fatma, state help came as a great relief. Yet they
needed either a job or a male guardian, preferably a husband, to take care of them.
The situation of such women would have been worse if they had been married and
their husbands were lost or had left them without alimony. The family law before the
OLFR deprived them from the right to get an easy divorce and to remarry. By
establishing Kadinlari Calistirma Cemiyeti Islamiyyesi and announcing a regulation
on marriage and a marriage campaign, the CUP rulers realized the further necessity

of reforming family law. The conditions in the late Ottoman Empire required a new

* Yavuz Selim Karakisla, Women, War and Work in the Ottoman Empire, 148.

7 DH UMVM 163 65, A1, 19 January 1922.

8 “Maruzu carivanemdir. Cariyeleri heniiz ¢cocukluk hélinde iken kimsesiz kaldigima binden onceden
dariilacezenin korumasina kabul buyrularak uzun siire iade ve infak oluna gelmekte iken ahiren men-
sup, bagh samii nezaret pendhilerinden kilinan izinnameden keyfiyet asikdar buyrulacagi vecihle
Celaleddin bin Fazli naminda biriyle evlenmis ise de seferberlik miinasebetiyle sildhaltina alinarak
Kafkas cephesinde harbe sevk edilmis idi. Merkumun mezbur harp cephesinde hummddan vefat etmis
oldugu bu kere resmi suretle dogrulanmis iane ve infakimi temin edecek baska kimsem bulunmadigin-
dan sefalet hali ve perisanlikta kaldim. Liitfen merhameten yine mezkir hayriyeye kayit ve kabuliim ile
refahimi temin ve maigetim hususunda izin verilmesi....” DH UMVM 119 53, 1 December 1913.
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family law for different sections of society for various reasons. In the next chapter 1
will explore the road to the promulgation of the OLFR, and its application in late

Ottoman Istanbul.
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CHAPTER 4

THE ROAD TO THE OTTOMAN LAW OF FAMILY RIGHTS OF

1917

Islamic law, the Sharia,*®? is a divine law, the principles of which are based
on the Quran and the Prophet’s Sunnah.**® However, there is no simple set of
codified rules that constitute the Sharia. It is rather a body of texts based on the
Quran, the hadith,*** and legal interpretation.** In addition, the written law does not
always coincide with people’s practices, with customs. For that reason, Islamic law is
defined as a repertoire of precedents, cases, and general principles along with a body
of well-developed hermeneutical techniques.*®® This complexity of the Sharia gave
way to four main juristic schools (hereafter madhhab), and as well as other sects,

which slightly differ from each other in certain practices of Islam.**

Many people tend to think that Sharia has remained unchanged because it is

divinely inspired law. However, although it is based on the Quran and the Sunnah,

“8 | will use Sharia for Islamic Law in this section.

90 For the Prophet’s customs, sayings, and doings, I hereby use the word “Sunnah.”

1 Hadith are the reports of statements or actions of the Prophet, or of his tacit approval or criticism of
something said or done in his presence. In matters of jurisprudence, hadith are important tools for un-
derstanding the Quran. See: El.

9 fhsan Yilmaz, Muslim Laws, 32.

9 Aziz Al-Azmeh, Islams and Modernities (London: Verso, 1996), 12.

9 fhsan Yilmaz, Muslim Laws, 31.
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the Sharia has continually evolved since the founding of the four main schools of
Islamic law.** Likewise the popular image of the Sharia courts is that of a
traditional, religious, and narrow-minded legal institution opposed to modernity.**®
However, the Sharia court has never been detached from people’s lives and has
continued to evolve.**” Haim Gerber cites examples from the Ottoman context and
shows that Muslim internal pluralism and dynamic legal change were everyday

d,498

realities of life in the Ottoman Empire even before the reform perio which shows

the ability of Sharia to adapt to times and contexts.

Judith Tucker states that legal reforms are meant to bring Islamic Law in
accordance with changing social needs.*® At the turn of the 20" century, problems
related to family matters in Ottoman society were demanding: People were confused
over issues of marriage, divorce, alimony, and inheritance. According to Ziyaeddin
Fahri Findikoglu, Muslim jurists in the late Ottoman Empire and politicians became
aware of the changing conditions in family matters; hence the need emerged for a
change in Islamic family law.>® Codification attempts in the empire reached family

law last.>*

When it did, the two actors of reform, the chief religious authority, the
Mesihat,”*? and the cadres of the CUP, highlighted different social needs and

approached family law reform in different ways.

4% Elizabeth Brownson, “Gender, Muslim Family Law, and Contesting Patriarchy in Mandate Pales-
tine, 1925-7939,” 7.

*% Iris Agmon, Family and Court Legal Culture and Modernity in Late Ottoman Palestine, 3-4.
“Tbid., 45-47.

%% Haim Gerber, State, Society, and Law in Islam, Ottoman Law in Comparative Perspective, (New
York: Suny Press, 1994).

9 Judith Tucker, “Legacies,” 2.

%00 7iyaeddin Fahri Findikoglu, “Aile Hukukunun Tedvini Meselesi,” Ebul’Ula Mardin’e Armagan,
692-693.

%01 7iyaeddin Fahri Findikoglu, Hukuk Sosyolojisi, 241

%92 T hereby use ‘Mesihat’ for the highest Religious Authority in the Ottoman Empire.
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In this chapter the aim is to shed light on the reform processes in Islamic
family law as it was applied in the late Ottoman Empire, by highlighting actions
taken by the Mesihat to reform the Islamic family law, and by the CUP to pass the
OLFR, as well as events that led to its annulment in 1919. The Mesihat circles,
ulema around the Office of the Seyhiilislam, made several attempts to influence the
CUP government to make changes to family law changes by the reunification of the

Mecelle Commission. They did not succeed.

The implicit competition between the Mesihat and the CUP will enable us to
better comprehend why the civil code of the Ottoman Empire was not drafted by the
Mecelle Commission,®® but was prepared rather hastily by another commission (that
will be explained later in this chapter) and was promulgated in the middle of the
World War 1. Primary sources used in this chapter are archived Ottoman state
documents,®® defters of the Mesihat, the journals of Volkan, Sebil-iir Resar, Sharia

505

court records, > Diistar, and Meclis-i Mebusan Zabit Ceridesi.

4.1 The Mesihat and the family law reform

Since the beginning of the Second Constitutional Period, family law issues
were at a deadlock in the Ottoman Empire because of the political power struggle
between the CUP and the Mesihat. This competition had reached its height when the
CUP government postponed the reunification of the Mecelle Commision for drafting

a civil code to an unknown date. Problems related to family law and the plight of

%03 See previous chapter for Mecelle and Mecelle Comission.

%04 Bagbakanlik Osmanli Arsivi (BOA), Republic of Turkey Prime Ministry General Directorate of
State Archives.

%05 T hereby use the word “sijil” for Shari court records.
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women in the Ottoman Empire lingered, however, which required solutions
immediately. Hence, rather than competing with the CUP cadres, the ulema
reorganized the institution of the Mesihat to handle issues surrounding family law. In
this section, the Mesihat’s attempts to resolve family law issues and the codification

of family law will be explored in detail.

4.1.1. Deadlocks encountered in family law as a result of the restrictive use of
Hanafi madhhab

Having a unified system of law was important for the centralization of the

empire, for it allowed averting different views of belief.>®

The well-trained religious
scholars, the ulema,®®’ and the sultans in the grand days of the empire played a large
part in bringing together Islamic Law in a unified Hanafi form.>® In the middle of
the 16™ century, the Hanafi School, madhhab,® had almost become the official state

510

madhhab of the Ottoman Empire to achieve legal unity,”™ and for solidifying the

power of the Ottoman sultans.

Until the middle of the 16™ century, no one school of law’s jurisdictions were

accepted in the empire as the only way to solve legal problems. Before the adoption

506 Colin Imber, “Erken Osmanli Tarihinde Idealler ve Mesrutiyet” in Kanuni ve Cagir, Metin Kunt,
Christine Woodhead eds (Istanbul: Tarih Vakfi Yurt Yaymnlari, 1998), 152.

07T hereby use “ulema” for Ottoman religious scholar.

The ulema were mostly appointed as mosque functionaries, teachers, jury consults, and judges. They
were responsible for educating the Muslim community as teachers at schools, guiding them in their
personal lives as judges at the courts of Holy Law. See: Richard L. Chambers, “The Ottoman Ulema
and the Tanzimat,” in Scholars Saints and Sufis Muslim Religious Institutions in the Middle East since
1500, ed. Nikki R. Keddie (Berkeley: University of California Press, 1972), 33

%98 Joseph Schacht, An Introduction to Islamic Law, 85.

%9 Starting from the Umayyad period and developed further during the Abbasid period, jurists were
divided into various schools, madhhab, as a result of freedom of thought and a need to base the Islam-
ic law in all areas on the factors involved in them. See: Dawoud S. EI Alami, The Marriage Contract
in Islamic Law (Great Britain: Graham & Trotman Ltd., 1992), 2-3.

10 fslam Demirci, “Osmanli Mesihat Makamina Bagl Te'lifi Mesail Subesinin Kurulusu ve Islam
Hukuku Alaminda Yaptigi Calismalar” (M.A. Thesis, Marmara Universitesi, 2002), 35.
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of Hanafism, a Hanafi woman was able to divorce her husband who left her by
applying a court that had Shafi’i qadi. However, after the 16™ century, the legal
madhhab of the Ottoman Empire, the Hanafi School, officially left no grounds by
which a wife could free herself from an undesirable marriage.>** Because of the
restrictive use of the Hanafi madhhab, which did not allow divorce for women easily,
most Ottoman women had to endure desertion and/or maltreatment by their husbands

without recourse to divorce.>*?

Restricting the vast possibilities of Islamic Law to only one madhhab made
life even more difficult for most Ottoman Muslim women. Social upheavals and the
wars that the Ottoman Empire had been facing during its past centuries presented
unsolvable problems to Hanafi judges. The Ottoman jurists realized the difficulties
that women had to face in the 20™ century and agreed on employing the always
existent methods in the Islamic Law for solving legal problems.>* For that purpose,
the ulema in the Mesihat took many precautions, such as adding new branches and
subbranches to the institution. Through the work of these branches, answers to
family law-related problems were found in the canon law books of all four Sunni
madhhabs, and were presented in an orderly, bureaucratic form; they were also
published in the Mesihat’s official journals. In the next section I will explore the
Mesihat’s newly added branches and other attempts at solving family law-related

problems in the late Ottoman Empire.

11 .
1 However, rare examples of divorce cases of Hanafi women by Shafi qadis can also be encountered

in the sijills of various places in the Ottoman Empire.
>12 john L. Esposito, Women in Muslim Family Law, 53.
*13 Mehmet Akif Aydin, Osmanli Hukuku nda Kazai Bosanma: Tefrik, (Istanbul: Yayl.., 1986), 35.
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4.1.2. The Mesihat’s precautions against the deadlocks in family law

The reform age brought about a depreciation of the ulema’s status in Ottoman
politics. Especially during the Second Constitutional Period, the ulema had to resist
pressure coming from the CUP cadres, which made a reform of family law even
more difficult. In this section, | will explore the Mesihat’s position in the late
Ottoman Empire, the Seyhiilislam’s attempts to reunite the Mecelle Commission,”™

the failure thereof, the reorganization of the Mesihat in response, and the institution’s

efforts to publish a journal and establish an academy for Islamic sciences.

4.1.2.1. Situation of the ulema in the late Ottoman Empire

According to Richard Chambers, sultan Abdiilhamid II held the ulema
responsible for the death of the sultan Abdiilaziz and the bloody uprising of the
religious students, called Softalar Kiyam:.>*® Because the sultan was not welcoming
to the ulema, some ulema allied themselves with the CUP cadres, who were
campaigning against Abdiilhamid II’s rule.>*® However, for some of the CUP cadres,
religion was a way to mobilize masses,”*’ and they were approaching the ulema

rather pragmatically.>®

During Abdiilhamid II’s reign, gossip spread that the members of the CUP

were atheists, masons. Some of the CUP members approached the ulema to try and

514 See the previous chapter for details of the Mecelle Commission.

515 Richard L. Chambers, “The Ottoman Ulema and the Tanzimat,” 46

>18 fsmail Kara, Islamcilarin Siyasi Goriisleri I, (istanbul: Dergah Yaymevi, 1993), 62.

*!7 Siikrii Hanioglu, “Garpgilar: Their Attitudes toward Religion and Their Impact on the Official Ide-
ology of the Turkish Republic,” Studia Islamica, 86 (1997): 145-146

*18 Siikrii Hanioglu, “Blueprints for a Future Society” in Late Ottoman Society The Intellectual Legacy
Elisabeth Ozdalga ed (London: Routledge, 2005), 28
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get rid of these images.>*® However, the more the CUP restricted the freedom of the
people and engaged in criminal activities, the less they appealed to the people.
Gradually, the ulema and the religious circles gathered around the journals Beyan ’iil

Hak, Sirat-1 Miistakim, and Sebil ‘iir-Resat, and they started criticizing the CUP.>%

During the Second Constitutional Period, the Seyhiilislam’s new term was the
issue that disturbed the critics of the CUP most. Making the Seyhiilislam equal to a

minister in the cabinet was unacceptable for the conservative groups.®*

Dervis
Vahdeti, who was the chief editor of the journal Volkan, vigorously opposed this
development. He argued that aligning the Seyhiilislam with the status of a minister
depreciated the esteem and value of the highest religious authority in the empire.>*?
Vahdeti further criticized the obligation of the Seyhiilislam to attend the meetings of

the assembly. According to Vahdeti, the legislative body could not check the

Mesihat, for the assembly was inferior in status.>*

However, the CUP cadres demanded a separation of religious affairs from
“worldly” ones, and they insisted on the Seyhiilislam’s obedience to the new
regulations. Along with the CUP cadres, some intellectuals had become more open in
their criticism of the Seyhiilislam’s involvement in political matters. For these
intellectuals, the Seyhiilislam’s sphere of responsibility should be restricted to

religious matters. Ziya Gokalp was one of the most vociferous men in that group.

519 Feroz Ahmad, The Young Turks the Committee of Union and Progress in Turkish Politics 1908-
1914 (Oxford: Clarendon Press, 1969), 28.

20 Mustafa Giindiiz, II. Megrutiyet'in Klasik Paradigmalari; Ismail Kara, Islamcilarin Siyasi
Goriisleri I, (Istanbul: Dergah Yayinevi, 1993), 68.

521 Mizan, 24 February 1909, 76.

522 Dervis Vahdeti, Volkan 50, 6 February 1909, 256.

523 Dervis Vahdeti, Volkan 56, 12 February 1909, 266. Also on the same issue, Abdiilhamid II also
agreed with the conservatives: calling the Seyhiilislam, the Patriarch, and the Chief Rabbi to the same
meeting was making them equal in status; he advised the CUP leaders of being more respectful to the
Seyhiilislam’s spiritual authority. See: Ali Cevad Bey, Ikici Megrutiyet’in Ilant ve 31 Mart Hadisesi
(Ankara: TTK, 1960), 43.
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Gokalp argued that the Ministry of Justice should take all legal matters, including
family law, from the Mesihat’s hands. In addition, the empire’s religious affairs
should be dealt with by the Ministry of Religion. Gokalp presented his views at the
congress of the Committee of Progress and Union in 1916. At the end of the
congress, a decision was taken accordingly and the Ministry of Justice was made
responsible for all the law courts in the empire, while the medreses were taken under

the control of the Ministry of Education.®*

The battle between the CUP cadres and the Mesihat circles regarding family
law also projected into assembly. Having realized the need to reform family law,
many scholars and deputies demanded that the Mecelle Commission should come
together under the aegeis of the Mesihat and draft a civil code. However, the
discussion about the Mecelle Cemiyeti lasted almost three years, without a
conclusion. In the next section, | will explore the assembly meetings on the

reunification of the Mecelle Commission.

4.1.2.2. Attempts to reunite the Mecelle Commission for drafting a civil code

Along with the Seyhiilislam, some deputies of the Second Constitutional
Assembly approved the idea that the Mecelle Commission should reunite and hoped
to expand on the Mecelle to bring it into accordance with the times. In the 44"
meeting of the Meclis-i Mebusan on March 22, 1909, it was decided that an official

letter be written to the Mesihat, and a draft law be prepared for the recreation of the

%24 Ramazan Boyacioglu, “Hilafetten Diyanet Isleri Baskanligi'na Gegis,” (PhD Dissertation, Ankara

University, 1992), 65-68; J.H. Kramers, 1993, 1A, XI, “Seyhiilislam”, 489.
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Mecelle Commission, whereupon the deputies discussed the budget of the

commission, who should be selected as members, and the scope of its activities.*®

The Seyhiilislam wrote an official letter to the grand vizier on June 21, 1909,
saying that it was sending the draft law prepared by the Ilmiye Enciimeni to the
assembly. The grand vizier Hiiseyin Hilmi then wrote an official letter to the
assembly on June 24, 1909, mentioning that the draft law had been sent by the
Mesihat and that necessary action should be taken as soon as possible. However,
when the issue was read in the assembly meeting, it was understood that the draft law
was not prepared by the Council of State, which left the deputies quite ambivalent
about the issue. As a result, they could not decide whether or not to approve the draft

law on that day.>?

The recreation of the Mecelle Commission had not been discussed in the
assembly until the Seyhiilislam Musa Kazim wrote an official letter to the assembly
on March 15, 1911, and reminded the deputies about the new decision to recreate the

commission after two years.>*’

Musa Kazim wrote another letter to the assembly on
April 12, 1911, and it was read as the first article in the meeting. In the letter, he
mentioned that the draft law about the recreation of the Mecelle Commission had

been amended and asked that the action be approved, along with the budget of the

Mecelle Commission. The draft law was re-transferred to the /imiye Enciimeni at the

525 Meclisi Mebusan Zabit Ceridesi, 1st Period, Volume 2, 1st Year, 44th Meeting, 9 March 1325, 22
March 1909.

%26 Meclisi Mebusan Zabit Ceridesi, 1st Period, Volume 6, 1st Year, 137th Meeting, 18 August 1909.
52" Meclisi Mebusan Zabit Ceridesi, st Period, Volume 4, 3rd Year, 64th Meeting, 23 March 1911.
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meeting,”?® which in a way meant that the issue was sent into oblivion by the

authorities.

After the decision of that meeting, the hopes of recreating the Mecelle
Cemiyeti waned. This situation pushed the Mesihat to take other measures for the
compilation of a new family law.>® Actually, the discussion on the Mecelle
Commission proved a crossroads, in that both parties took different paths in
accordance with their ideologies for family law reform. The next section explores the

Mesihat’s efforts at that reform.

4.1.2.3. The Mesihat’s handling of the family law—related problems in the late

Ottoman Empire

On July 24, 1914, the Office of the Fetva,>° Fetvahane,** was divided into
two branch offices: Te’lif-i Mesail and Taharri-i Mesail.>*? While the Te /if~i Mesail
Branch was responsible for collecting the fetvas and opinions of the four main
madhhab to publish them in a journal, Muhit-ul Fetava, the other branch was

responsible for registering the fetvas after the approval of the Seyhiilislam.**

528 Meclisi Mebusan Zabit Ceridesi, 1st Period, Volume 5, 3rd Year, 78th Meeting, 12 April 1911.

°2 Yavuz Hulusi, Events Leading to the Compilation of the First Ottoman Civil Code, (istanbul:

Istanbul Universitesi Edebiyat Fakiiltesi Yayinlari, 1984).

530 I hereby use the word “fetva” for Ottoman Legal opinion. The ulema could issue fetva, which

served as a restraint on the sultan’s sovereign will. The ulema could even issue fetvas dethroning a

sultan. See: Richard L. Chambers, 1972, “The Ottoman Ulema and the Tanzimat,” 33, Ismail Hakki

Uzuncarsili, Osmanli Devleti 'nin [Imiye Teskilat, 238-239.

53! Fetvahane was a branch of the Mesihat, which was responsible for organizing fetva on matters in-

volving religious law, examining court verdicts and judicial entitlements, and executing appeals. See

Ferhat Koca, “Osmanlilarda Mesihat Dairesi Icinde Miistakil Bir Birim Olarak Fetvahane,” Ilam

Arastirmalart Dergisi, Cilt 2, Say1 1 (Ocak-Haziran 1997), 133.

:z Islam Demirci, “Osmanit Mesihat Makamuna Bagh Te'lifi Mesail Subesinin Kurulugu,” 16.
Ibid., 16.
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According to Omer Nasuhi Bilmen, the Te’lif<i Mesail subbranch had two
commissions: Heyet-i Fikhiyye (also called Heyet-i /lmiyye), which was responsible
for the renewal of family law (tajdid); and Heyet-i Te lifiyye, which was responsible
for collecting fetvas and publishing them in the journal Muhit-ul Feteva.>** The other

® supported the Heyet-i [imiyye in collecting and

subbranch, Heyet-i Te7ifiyye,*
publishing fetvas and pleading with all Sunni madhhabs that would possibly put an
end to the deadlock in family matters in the empire. By publishing the journal Mubhit-
ul Fetava, the Heyet-i Te lifiyye also protected the original sources of the fetvas.>*®
However, employing a modern method of communication by publishing a journal

did not suffice to come up with unified solutions to the problems of marriage and

divorce encountered in the late Ottoman Empire.

The aim of the Te’lif-i Mesail subbranch was to oversee all issues related to
marriage and divorce, muamelat and ukubat.’®’ Also it was in the Te’lif-i Mesail
subbranch that many scholars gathered and drafted a book of rearranged Islamic
family law, the el-dhkamu’s Seriyye fi’l Ahvali’s Sahsiyye Kitab un-Nafakat, after it
became obvious that the CUP government would not allow the reestablishment of the
Mecelle Commission. The book Kitab 'un-Nafakat compiled and united the issues of
family law of the Hanafi School. However, this time, every bit of information and
agreements that used to be considered unimportant in the Hanafi madhhab was also
compiled, for some of them might have introduced solutions to marriage and

divorce—related problems in the late Ottoman Empire.

%% Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istilahati Fikhiyye Kamusu vol I, (istanbul: Bilmen
Yayinevi, 1967), 4.

> Ipid., 4

%% jslam Demirci, “Osmanli Mesihat Makamina Bagl Te’lifi Mesail Subesinin Kurulusu” 37.

%37 Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istilahati Fikhiyye Kamusu I, 3-5.
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The establishment of the subbranches in the Fetvahane was important also
because it was through these branches that the two imperial edicts (irade) about
women’s problems of were issued. These edicts allowed women to divorce their
missing husbands who had left them without any livelihood, or a husband inflicted
with a disease.”® In the next section I will explore the two irade that paved the way

to the reform of family law.

4.1.2.4. Granting women the right to divorce: Two judicial circulars,®® rade,

preceding the OLFR

In Islamic legal discourse and practice, on occasion, or if a marriage no
longer brings joy, respect, and like, marital relations may be terminated. Divorce was
very much part of Muslim communities.>*® However, divorce gave different options
to men and women. While men did not need recourse to authorities, female-initiated
divorce had to take place under the supervision of a judge. Besides, rules of divorce
varied across and within legal schools as the jurists interpreted the sacred texts

541

differently,”" which made divorce more difficult in one madhhab than another.

The wars plaguing the final years of the Ottoman Empire required that
women be able to divorce easily if their husbands had departed leaving them without
support, or afflicted with disease.>*? This situation required a change in the laws of

divorce. In 1915 the Sudanese Mohammedan Law Courts recognized that the Sharia

5% Mehmet Akif Aydm, “Osmanlilarda Aile Hukukunun Tarihi Tekamiilii,” 443.

>¥ 1 hereby use the word “irade” for Ottoman judicial circular.

>0 Judith E. Tucker, Women, Family and Gender in Islamic Law (Cambridge: Cambridge University
Press, 2008), 85-87.

> Ibid., 131.

%2 Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 144.
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courts might apply in all relevant cases opinions from schools other than the one to
which they were traditionally bound.>* Following the Sudanese decision, an irade
was also issued in Istanbul, which allowed the application of rules other than those of
the authoritative Hanafi School, which meant that the Sharia courts might use one of

several existing variant opinions.>**

The two imperial edicts, irade, allowing the application of non-Hanafi rules
so that women could get divorced were issued in 1916.>*° The legislators had based
this female right to divorce, which did not exist in the Hanafi School, on the opinions

of the Hanbali and Maliki School, and on minority Hanafi opinion.>*

The first edict relied on the views of the Hanbali School and provided for the
judicial dissolution of a marriage on the woman’s initiative if she was deserted and
left without support. The Mesihat put the blame on the number of foreign Muslim
visitors who were marrying Ottoman women and afterwards abandoning them. In the
official report, mazbata, written by the committee of compilation, Heyet-i Te 'lifiyye,
on March 4, 1916, it was said that Ottoman Muslim women were married to Muslim
men of other nationalities who came to Ottoman lands either for commerce or to
visit. However, these men usually went back to their countries for good and left their
wives behind without livelihood or bride price, mehr. Since it was not possible to
trace these men, their wives could not get divorced and had to endure economic

difficulties. Therefore regarding the conditions and the plight of women, it was a

>3 June Starr, Law as a Metaphor, 38.

> This allowance provided the groundwork for the OLFR, which granted a wife two new grounds of
divorce.

>3 June Starr, Law as a Metaphor, 38-39.

%8 fhsan Y1lmaz, Muslim Laws, 42.
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must that a judge could annul a marriage by resorting to the Hanbali madhhab in

such cases.>*’

The above official report was introduced by the Seyhiilislam and issued as a
fetva on February 28, 1916, and the fetva of the Seyhiilislam became valid by an
irade-i seniye dated March 5, 1916.°* The committee recognized the plight of

Ottoman women who were deserted by their husbands. What is more important is

T “Zeve giib olarak nafakamin tahsili miiteazzir oldugu takdirde zevcenin talebiyle qadi nikahi

fesheder” Melfiif mazbata mucebince amel oluna Mehmed Resad Mehir ve nafakanin tesviyesinde ve
hukuk-1 zevciyete ridyetde ademi’l-iktidar bulunanlarin izdivicimi nazar-1 dikkatle gorerek teehhiilii
ahkam-1 dliyye-i ser’iyyenin bi’l-etrdf netice-i tedmiilii telakki eylemesine ve binden aleyh saddet-i
dilenin menbd-y1 kiymeti olmak ve nev’-i begerin tezdayiidini kdani’ bulunmak hasebiyle nikdhin avariz-
1 cliziye ile zevalini muvdfik gérmiyen Eimme-i Hanefiye aleyhim rahmetii rabbi’l-beriyye hazerdtinin
zeve gdib olarak istihsdli nafaka miiteazzir olsa dahi akd-i nikahin fesh olunamamasi ve qadi nafaka
takdir ederek zevce bi’l-istikrdz nefsini infdk idiib zevcin avdetinde ona miirdcaat eylemesi suretindeki
ictihadlarinda miitecelli-1 hikmet-i fazila derkdr olmakla beraber Imam Malik —Radiyallahu Tedld
anhii- ve Imam Safi -razi anhii’l-bariyeden- bir riviyete gore zeve gdib olubda tahsili nafaka
miiteazzir bulundugu takdirde zevcenin talebi iizerine fesh-i nikdh oluna biliib Imam Ahmed bin-i
Hanbel - Radiyallahu Tedld anhii- dahi zevcin gaybetiyle istihsal-i nafakanin taazziirii suretinde fesh-i
nikah edilebilmekle ictihad eylemis olduklarina ve zevcin avdetinde ondan istihsal edecegi timidiyle
miiddet-i medidde zevcenin taayyiisiine kifi meblagi Ikraz eyleyeceklerin nedreti bir ¢ok sekdleti
miieddi oldugu gibi terakkiydt-i1 asriyye ile miitendsiben tezdyiid iden ihtildtat neticesi olarak diivel-i
sdire teb’asindan bir takim Miisliimanlar miisdferet veya ticdret tarikiyle muvakkaten memdlik-i
Osmaniyeye gelerek devlet-i aliye teb’asindan Islam kadinlarla izdivic eylemekde ve bazilart
zevcelerini bild nafaka veld miinfik birakub bir daha gelmemek iizere memleketlerine avdet
eylemekde olduklar: ve bu takdirde istihsal-i nafakaya imkan bulunamayub zevce vefatina kadar
kemal-i sekaletle emrdr-1 zaman eylemekde oldugu gériilmekde olduguna nazaran Imam Ahmed bin-i
Hanbel Hazretlerinin ictihadlart asrin ihtiydcdtina evfak ve ndsin mudmeldtina erfak olub mesdil-i
miictehediin fthada Emirii’I-Mii ' minin Hazretleri hangi kavil iizerinde amel olunmastyla emrii ferman
buyurulur ise onunla amel olunmak muktezi oldugundan ve Fetvihdne-i Alinin hey’et-i iftdiyye
kismina did 30 Saban sene 1332 tarihli nizamndmenin altinct maddesinde hey et-i mezkure Mezheb-i
Hanefide gayr-i kazdiye add olunan bir kavii maslahat-i asra evfakiyetinden ndsi ihtiyar ider veya
ilcd-i maslahatla eimme-i selase mezdhibine aid bir kavli tercihen muvdfik goriir ise bu babda
miidellelen bir mazbata tanzim idecegi musarrah bulundugundan hey’et-i mezkurece ihtiydcat ve
ilcdat-1 asriyeye gore ve bu meseledeki kavl-i hanefiyenin delail-i tercihiyesini miitezammun salifii 'z-
zikr madde-i nizamiyeye tevfikan tanzim ve fetva emdnetine tevdi’ idiiliib i’td kilinan ve leffen arz ve
takdim olunan mazbatada miinderec ve bdalaya aynen muharrer maddenin deldil-i mesriide mucebince
ihtiydcat-1 asriyye ve refahat-1 ictimdiyeyi temin iciin badezin bi’l-umiim kaza ve iftada  diistirii’l-
amel olmasi zimminda hatt-1 hiimayun-1 hazret-i hildfet-pendhileriyle tevsih buyurulmasi Emirii’l-
Mii’minin Efendi Hazretlerinin atabe-i seniyye-i miiliikdnelerinden miisterhim bulundugu ma’riizdur
efendim. Fi- 29 Rebiii’I-Ahir sene 1334. 20 Subat 1915.

Defter of the Office of Grand Qadi, Mesihat, Number: 5, Page: 67/1. Also see: Diistur 2. Tertip, 8.
Cilt, Tstanbul, Evkaf Matbaasi, 1928, 478.

8 ALI FUAT TURKGELDI, HSD AFT 6 14, 1334, R 23.
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that the authorities also recognized the need to change the existing application of the

Islamic law emerged at that specific time.>*

The second edict adopted a variant Hanafi opinion that a wife could seek
divorce if the husband became afflicted with diseases that put her life in danger, such
as leprosy, insanity, and the like. In the official report, dated March 23, 1916, it was
said that if a husband suffered either insanity or leprosy, or a disease similar to these,
his wife could either choose to stay with him or could sue him for divorce. If there
was a chance that he could be cured, the judge may delay the application of divorce
for a year. According to the edict, at the end of the year, the wife could revisit the

judge for the annulment of the marriage, if she desired.®® Ahmet Muhtar, Hafiz

M9« Asrin ilerlemesi ile uygun artan karisikliklar neticesi olarak diger iilke tebasindan bir takim

Miisliimanlar misafirlik ve ticaret tarikiyle uygun Osmanli iilkelerine gelerek devleti dliye tebasindan
Islam kadinlara izdivac etmekte ve bazilart zevcelerini bila nafaka ve la miinfik birakp bir daha
gelmemek tizere memleketlerine dondiikleri ve bu takdirde nafaka istihsdline imkdan bulunmayip zevce
vefatina kadar sefaletle zaman gecirdikleri goériilmekte bulunduguna nazaran imam Hanbel
hazretlerinin ictihatlart asrin ihtiyacatina daha uygun ve nasin muameletine erfak olup érnek verilen
mii¢tehidlerde emiriilmiiminin hazretleri hangi kavil iizere amel olunmasiyle emru ferman buyururlar
ise onunla amel olunmak uygun oldugundan fetvahane-i dalinin heyeti itfaye kismina ait 23 Temmuz
1914 tarihli nizamnamenin 6.maddesinde heyeti mezkiire mezhebi hanefide gayri miiftabih (hakkinda
fetva verilmis olan) add olunan bir kavli maslahati asra uygunlugundan dogam seger veya zorla
maslahatla 3 mezhep imamina ait bir kavli tercihen uygun goriir ise bu babda delili bir mazbati
tanzim edecegi agikca izah edilmis bulundugundan heyeti mezkiirece ihtiyacglar ve asrin zorlamalarina
gére bu meseledeki hanbelinin soz delaili tercihiyesini kapsayan zikredilmis nizami maddelere uygun
tanzim ve fetva emanetine emanet edilip verilen ve leffen arz ve takdim olunan mazbatada miinderic
ve balaya aynen yazilmis maddenin delaili mesrude geregince asri ihtiyaglara ve ictimai refahi temin
iciin bade izin bilumum kaza ve iftade diistiirul amel olmast zimminda haddi hiimayun hazreti hilafet
penahiyle siislenmesi emiriilmiiminin efendimiz hazretlerinden maruzdur efendim.” ALI FUAT
TURKGELDI, HSD AFT 6 13, 29 January 1916.

550 Ciindin ve ciizam ve veya bunlarin derecesinde bulunan illetlerden biri zevcde mevcud bulundugu
ba’de’n-nikah ve yahud akd-i nikahdan sonra tahaddiis etdikde zevce miitehayyiredir. Dilerse zevciyle
ikdmeti ihtiyar eyler dilerse qadi’ya bi’l-miirdcaa nikahin feshini taleb eyler illet-i vaki’anin zdil ola-
cag iimid olunur ise qadi feshi bir sene te’cil eyler. Miiddet-i mezkiire zarfinda zdil olmadigi takdirde
zevce dilerse tekrar gadi’ya bi’l-miirdcaa nikahi fesh etdirir. Mezkiir hiydar fevri olmayub zevce dile-
digi zaman isti’'mal idebiliir. Su kadar ki, zevce kable 'n-nikah zevcin uyitbuna dalime yahud ba’de 'n-
nikah ve’lI-vukiif kavlen ya fi’len raziye olsa hiyari sakit olur” Miictehidin-i Izam Hazerdtimin mevcud
ya ba’de’l-izdivdc hadis olan illet sebebiyle zevc-i diger i¢iin hiydrin siibiit ve adem-i stibiitu hususun-
daki miictehedatint ve Imam Muhammed -Rahimallahii Tedla- Hazretlerinin bu babdaki kavillerinin
deldil-i tercihiyyesini ve Imam miisdrun-ileyhin ictihadlar: vechiyle tertib olunan ve baldya da aynen
tahrir edilen mes’eleyi miitezammin olarak 20 Saban sene 1332 tarihli Nizamname mucebince
Fetvihdne-i Ali Hey et-i Te’lifiyesince tanzim ve Fetvd Emdnetine tevdi idiliib i’td kilman mazbata
leffen vaz ve takdim olunmus ve mesdil-i miictehedfihdda Emirii’l-Mii’'minin Hazretleri hangi kavil
tizere amel olunmasiyla emrii ferman buyururlar ise onunla amel olunmak muktezi bulunmus oldu-
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Mustafa Satvet, Muharrem Liitfi, Hiiseyin Fahreddin, and Ali Haydar, who were the
members of the Committee of Compilation, the Heyeti Te’lifiyye, asked the
Seyhiilislam to issue a fetva based on the official report mentioned above on April

20, 1916, and the irade beame valid in May 1916.%*

These two irades prepared by the Heyeti Itfayye are important in that they
were the culmination of attempts to codify a family law in the late Ottoman Empire
before the promulgation of the OLFR. From the beginning of the 20™ century, many
ulema in the Ottoman Empire raised the necessity of codifying family law. While
some erudite people were calling for the completion of the civil law Mecelle, which
lacked the codes of family law, others insisted that European civil codes be translated
and quoted.®? Since it was quite obvious that the CUP government would not allow
for the reestablishment of the Mecelle Commission, and since it was unacceptable for
the ulema to comply with quoted European civil codes, the Mesihat began studies on
a new family law reform. In the next section, I will explore the efforts of the Mesihat

to draft a new family law.

Sundan mazbata-i mezkiirede dermeyadn edildigi vechile Imam miisarun-ileyhin her ciheti cami ve
te’min ve kusuru bulunan ictihadlar iizere ... mesele-i mezkiirenin ba’dezin bi’l-umum kaza ve iiftdde
diistirii’l-amel olmasi zimminda hatt-1 hiimdyun-1 hazret-i hildfet-pendhileriyle tevsih buyurulmasi
Emirii’[-Mii’minin Efendi Hazretlerinin atabe-i seniyye-i miilitkdnelerinden miisterhim bulundugu
ma’riizdur efendim. Fi- 18 C.Evvel sene 1334; 10 Mart 1916

Defter of the Office of Grand Qad1, Mesihat, Number: 5, Page: 67/3.

Also see: Diistur, 2. Tertip, 8. Cilt, Istanbul, Evkaf Matbaasi, 1928, 858.

1 Ali Fuat Tiirkgeldi, HSD AFT 6 17, 20 April 1916.

%2 Ziyaeddin Fahri Findikoglu, “Aile Hukukunun Tedvini Meselesi,” 695-703.
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4.1.2.5. The Mesihat’s new family law draft, Kitab’un-Nafakat

A contemporary, Omer Nasuhi Bilmen, tells us that the committee had a
special space consigned to them in the Mesihat to work on the family law.>*® As soon
as they started working, the committee first compiled the major and minor opinions
of the Hanafi School on family law. The committee then codified all the opinions in
order and translated the articles from Arabic to Turkish. The translations were
monitored by another committee, after which Kizab 'un-Nafakat,>>* the first book of
family law, was published. Kitab un-Nafakat was then sent to some courts to have
checked whether any problem could come up during the application of the newly

codified family law.>>

The codification of family law by the Heyet-i Te ' liffiye was halted in 1916.
According to Ebu’l Ula Mardin who was contemporary to the Heyet-i Te ' lifiyye, a

disagreement between the Seyhiilislam Mustafa Hayri and CUP members was why

d.556

the efforts of the Megihat in codifying family law faile The Seyhiilislam used to

have the right—granted by the Kanun-i Esasi—to access the Ottoman sultans and get

557

a decree if deemed necessary.”’ Seyhiilislam Mustafa Hayri was employing this

553 Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istilahati Fikhiyye Kamusu |, 3-5.

>>* The Book on Alimony.

* Mehmet Akif Aydin, “Osmanhlarda Aile Hukukunun Tarihi Tekamiilii,” 435-437.

> Heyet-i Te’lifiyye only completed the book on alimony, Kitab un Nafakat. The other book on di-
vorce, Kitab 'un Talak, was being cross-checked for its translation and the book on marriage, Kitab 'un
Nikah, was being translated when the work of the office was halted. See: islam Demirci, “Osmanli
Mesihat Makamina Bagh Te'lifi Mesail Subesinin Kurulusu” 77.

%7 The constitutional monarchy seemed to have received little approval from the ulema. They argued
that it would have been more appropriate to form an assembly composed of the alims, religious schol-
ars, rather than of ordinary politicians with secular training. Besides, for the ulema, it was almost
blasphemy to have an assembly with non-Muslim rulers in a Muslim land. See: Niyazi Berkes, 1978,
Development of Secularism in Turkey, 304-305; Thsan Giines, Tiirk Parlamento Tarihi Mesrutiyet’e
Gegis Siireci: I ve Il Mesrutiyet, (Ankara: TBMM Vakfi Yayinlari, 1996), 221-222. To convince the
ulema that they would still have esteem in the new constitutional regime, a special right was give to
the Seyhiilislam in the constitution, Kanuni Esasi. According to article 27, while all the ministers were
being appointed by the prime minister, the sultan himself appointed the prime minister and the
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right for issues related to family law, but his direct contact with the sultan caused

tension in CUP circles.

The CUP cadres made every effort to render things difficult for the
Seyhiilislam Mustafa Hayri, eventually forcing him to give up his position in
1916.%8 Together with the Seyhiilislam Mustafa Hayri, the Fetva Emini, Ali Haydar,
who was the top officer of the Fetvahane, also resigned. Haydar was responsible for
the translation, codification, and edition of the fetvas. Once he resigned, no one could
replace him. Hence, the resignation of the two most important figures in Mesihat left
the codification of family law unfinished.”™ Besides, Omer Nasuhi Bilmen argues
that the CUP government promulgated the OLFR in the middle of the World War | to

counteract the efforts of the Mesihat.560

However, along with the codification of family law, the ulema in the Mesihat
were also busy with publishing a journal and establishing an academy of Islamic
studies. In the next section, | will explore the journal Ceride-i /imiyye and the

academy Dar il Hikmet il Islamiyye.

4.1.2.6. The Journal Ceride-i Ilmiyye, and the Academy of Islamic Sciences,

Dar’iil Hikmet’il Islamiyye, of the Mesihat

The years between 1914 and 1922 were war times in the Ottoman Empire.

Besides, changes in the bureaucracy and institutions brought about innovations as

Seyhiilislam. Therefore although Seyhiilislam was a minister, he had a direct link with the sultan. See:
Ziya Kazic1, “Osmanlilarda Seyhiilislamlik Miiessesesi” Islam Medeniyetleri Mecmuasi, 2(1981): 54.
% Ebu’l Ula Mardin, Medeni Hukuku Cephesinde Ahmet Cevdet Pasa (1822-1895), (istanbul:
Istanbul Universitesi Hukuk Fakiiltesi, 1946), 106-111.
Zzz Omer Nasuhi Bilmen, Hukuki Islamiyye ve Istilahati Fikhiyye Kamusu |, 4.

Ibid., 1-2.
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well as hardship, and sorrow in people’s lives.”®* In these years the Mesihat worked
hard, for people needed a spiritual boost and guidance more than ever to survive in

these harsh conditions of war.

In 1914, the Mesihat started publishing a journal, Ceride-i /lmiyye, which was
its official journal.*®> However, it played a crucial role in the late Ottoman Empire,
for it provided people with moral support and answers to their questions around
issues like marriage, polygamy, divorce, missing husband, commerce, and problems
encountered in daily life. Besides, the fetvas covered in the journal were not only for

Muslim people; there were also answers to the questions of non-Muslims.>®®

The journal was revolutionary in that the Mesihat used a modern method of
communication to gather together legal specialists and perhaps provide answers to
some people’s problems and questions. Providing answers via a publication

obviously suited the “modern” times well.

In the Ceride-i [Imiyye, questions were mostly asked about family law
issues.”®* How a wife could get alimony from a missing husband’s assets was the
most common problem dealt with in the journal.>®® The journal also stated that a wife
could be divorced by letter, which relieved women who were suffering as a result of

husbands living abroad. Polygamy was not problematized in the journal; when it was

%! fsmail Cebeci, “Ceride-i llmiye’de Yer Alan Fetvalar,” (M.A. thesis, Marmara University, 2001),
45,

%02 Nesimi Yazici, “Ceride-i Ilmiyye”, DIA VII, istanbul, 1993, 407-409.

%03 fsmail Cebeci, “Ceride-i Ilmiye’de Yer Alan Fetvalar,” 41.

%4 Saliha Okur, “Ceride-i Ilmiyye’deki Bozma Kararlarimin Hukuki Tahlili,” (M.A. thesis, Marmara
University, 2001), 29.

*% [smail Cebeci, 57.
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mentioned, it was indirectly.>® Clearly, the social and economic situation of the late

Ottoman Empire was reflected in the journal.

Dar’iil Hikmet'il Islamiyye (hereafter DHI),*® the Academy of Islamic
Sciences, was founded on August 12, 1918.°%® by the Mesihat for examining the
problems in the Muslim countries in general and the problems of Muslims and non-
Muslims in the Ottoman Empire in particular.>®® The DHI had commissions on figh
(canon law), ahlak (ethics) and kelam (theology). The ulema gathered in these
commissions worked meticulously to find answers to people’s questions.570 In the
Sebil iil-Regat published on August 15, 1918, it was mentioned that the academy was
responsible for the unity of Islam and for doing scientific research. To warm people’s
heart to Islamic rules and to make people understand the real Islam was apparently

one of the responsibilities of the DHI.>"*

In wartime conditions, family matters again loomed large in the commissions
of the DHI. People usually did not know how to accommaodate change and reforms in
society within their belief system. The ulema in the DHI issued many fetvas
regarding marriage, divorce, and inheritance. These fetvas were published in the
official journal of the Mesihat, the Ceride-i I/miye. The Ceride-i //miye made the
fetvas available to specialists and to common people.®” In that, the establishment of
the DHI was a relief, for many remained clueless on how to perform their religious

duties especially during wartime.

*% Ibid., 55.

%71 hereby use the acronym DHI for Dar il Hikmet il Islamiyye.

%68 For the Nizamname of the DHI see: Diistur 2. Cilt, 10. Tertip, istanbul, Evkaf Matbaasi, 1928, 505.
%9 Sadik Albayrak, Son Devrin Islam Akademisi Dar’iil Hikmet'il Islamiyye, (istanbul: iz Yaymcilik,
1998), 10-12.

50 gadik Albayrak, Son Devrin Islam Akademisi, 9-11.

> Sebil’iir-Resat, “Dar’iil Hikmet’il Islamiyye,” Volume 15, Number 365-368, 15 August 1918.

*" fsmail Cebeci, 37-39.
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The DHI also kept an eye on the media for publications that were
disrespectful of Islam. For instance, in an official letter written from the Mesihat to
the Chancellor of the State, Baskitabet Celilesi, the authorities were asked to take
measures against an article, “Kadin Zihniyeti” (Woman’s Mentality) published in the
Istanbul Gazetesi on November 6, 1919. The letter mentioned that according to the
constitution, Kanun-i Esasi, the religion of the Ottoman Empire was Islam.
Therefore, it was a crime against the constitution to publish an article upsetting
Islamic values. The state had to take every measure against it, including punishing
the author of the article, so that such disregard of Islamic rules would not occur
again.’” The same letter also mentioned that the members of the DHI preached
during Friday gatherings at the mosques of Fatih, Beyazid, and Ayasofya, so that

people would be aware of such misinformation about Islam.>"

This was the time when the Mesihat and the ulema were losing their
influence. According to Amit Bein, the ulema lamented the fact that they were
respected only by common people and rural populations. Their reputation and the

institution of the Mesihat were facing derision among the urban elites, which

S8 “Tiirk¢e Istanbul Gazetesinin 6 Tesrinisani sene 1335 tarihli niishasinda Kadin Zihniyeti ser

levhast altinda nesrolunan makale hakkindaki irdde-i seniyye-i hazret-i hildfet-pendhiyi meblag-1
mezkir niishanin leffiyle virid olan 13 Safer sene 1338 tarihli ve 127 numrali tezkere-i husiisiye-i
atiifileri miitala’a giizar-1 sendviri oldu. .... gerek mevziiu gerek tarz-1 tahriri itibariyle bilhassa calib-
i dikkat bulunan bu gibi makdldtin nesri ser’an asla cdiz olamayacagi gibi erbdb-i diydnet ve
hamiyyetin te’sirat-1 amikasini miiceb olacagina nazaran idareten ve siydseten de muvdfik
goriilemeyecegi bedihi ve Kanun-i Esdsi ahkaminca Devlet-i Aliyye 'nin dini din-i islam olub bu esdsi
himaye ile miikellef bulunmast itibariyle bu misillii nesriyatinKanun-i Esasi ahkdamina da tecaviiz
mahiyetinde bulunmus olmasia binaen bu gibi nesriyatin bir daha tekerriiriine meydan verilmemesi
esbdbimin istikmali taraf-1 sdmi-i sadaret-pendhiye ve zikr olunan makale muharrivi hakkinda
matbu’at kanununun madde-i mahsiisast ahkamina tevfikan icab eden mudmelenin ifd ve neticesinin
bir an evvel ebndsi Ddhiliye Nezaret-i Celilesine izbdr edilmis oldugunun beydm siydkinda terkim-i
tezkere-i sendviriye miibdderet kilindi efendim. Fi- 14 Safer 1338, 8 Kasim 1919 ” Defter of the Office
of Grand Mufti, Mesihat, 127, 78.

> Defter of the Office of Grand Mufti, Mesihat, 127, 78.
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threatened their viability.>”> Though larger segments of society remained respectful
of their decisions, the ulema could not recover from the loss of authority in Ottoman
politics. The CUP had already made clear its attitudes towards religious issues by
trying to enact a family law reform, which was in conformity with the main

ideological position of the CUP.

4.2  The Committee of Union and Progress, family law reform and the OLFR
The modern notion of governmentality, which is a government with the goal
of managing a population to further its welfare and productivity, considers education,
industry, and economic policy as matters of state concern to be implemented and
regulated by bureaucracy and law. Regulating these matters through bureaucracy also
meant that the population could be controlled through various techniques, especially
through legal regulations. Sami Zubaida has argued that the 19™ century reforms of
the Ottoman Empire were to create a centralized modern state according to the notion
of governmentality, so that eventually the institutions and practice of law were

formalized and integrated within the state bureaucracy in the late Ottoman Empire.>’

The CUP cadres furthered the notion of governmentality and demanded that a
new family law be drafted, so that the Ottoman population could be managed better.
For that purpose, the CUP implemented policies to increase the power of the central
state, which required that all the institutions of the empire were under the control of

the state. The tendency towards a central, strong state apparatus also required that

> Amit Bein, Ottoman Ulema, Turkish Republic Agents of Change and Guardians of Tradition (Cali-
fornia: Stanford University Press, 2011), 12-13.
>’® Sami Zubaida, Law and Power in the Islamic World, 128.
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religious authorities were located outside the political realm, for there was a clear
line of demarcation between what was worldly and controllable and what was

religious and metaphysical for the CUP.>"’

However, at the time of the family law reform, the ulema were still part of the
Ottoman state apparatus, and they were able to exert pressure on the CUP
government.”’® Despite the pressure coming from the conservative religious
authorities in the empire, the CUP dared to achieve its goals related to family law by
promulgating the first codified Islamic family law, the OLFR. In this section,
attempts of the CUP at the codification of family law, the application of the OLFR,
and its eventual annulment will be explored by using state documents and court

records (sijills) as primary sources.

4.2.1. Establishment of commissions for drafting a family code and the

promulgation of the OLFR

While the Mesihat in 1916 was busy compiling the family law, the CUP
government also established three commissions called fhzar-i Kavanin to draft a
civil, a commercial, and a family code.’”® The committee who was in charge of
preparing a new family law studied the Roman, British, German, American, Austrian

and Hungarian family laws, along with the Islamic ones.*®® Besides, the Commission

> Esra Yakut, 2005, Seyhiilislamlik Yenilesme Doneminde Devlet ve Din, (Istanbul: Kitap Yaymevi,
2005), 53; Tarik Zafer Tunaya, Islamcilik Cereyant, 32.

>’8 Fanny Davis, The Ottoman Lady a Social History from 1718 to 1918, 124.

*" Giilnihal Bozkurt, Bati Hukukunun Tiirkiye'de Benimsenmesi, 167.

%80 |bid., 89.

154



of the Family Law, Hukuk-u Aile Komisyonu, also formed a subcommission to study

the details of the family law of the non-Muslim subjects of the Ottoman Empire.*®

Among the three commissions established by the CUP, only the Commission
of the Family Law was able to complete its mission.’®? The Ottoman Law of Family
Rights of 1917 was ratified by the sultan Resat on 8 Muharrem 1336/October 25,

1917, and became operative. The content of the OLFR®®

was not satisfying to those
who were against its promulgation.®® In order to prevent some of the deputies’
opposition to the OLFR, the CUP government declared that it was a temporary law

without any discussion in the chamber.>®

The Ottoman Law of Family Rights of 1917 was an attempt to standardize a
vast body of somewhat disparate interpretation and opinion on family law matters
into a code, which established universally applicable rules of family life in the late

Ottoman Empire for all Ottoman subjects.>®®

As mentioned in the second chapter,
achieving legal unity in the Ottoman Empire was the purpose of the CUP rulers. The

OLFR was to apply as a national code on a territorial basis as part of legal modernity.

%81 Ziyaeddin Fahri Findikoglu, Essai sur La Transformation du Code Familial en Turquie, 42.

%82 Gottard Jaeschke, Yeni Tiirkiye 'de Islamlik, (Ankara: Bilgi Yaymevi, 1972), 23.

%8 For the OLFR’s articles see: Diistur, 2. Tertip, 9. Cilt, Istanbul Evkaf Matbaasi, 1928, 762. Also,
the text of the Ottoman Law of Family Rights of 1917 was published in the Takvim-i Vakayi News-
paper in 14 Muharrem 1336 (Muslim Calendar, Hijri)/31 Tesrin-i Evvel 1333 (Julian Calender)/30
October 1917. The text was also transliterated; see: Orhan Ceker, Aile Hukuku Kararnamesi. Istanbul:
Mehir Vakfi Yayinlari, 1999.

%84 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 155, 163.

%85 According to Siikrii Hanioglu the CUP managed to bypass legislature by means of the cabinet. The
cabinet issued temporary laws confirmed by imperial decrees at times when parliament was not in
session. Over time, temporary laws overtook the legislation in the parliament as the principal law
making mechanism of the state. Many important decisions such as the Ottoman Law of Family Rights
of 1917 were confirmed as temporary laws, without any discussion in the chamber. See: Siikrii
Hanioglu, A Brief History of the Ottoman Empire, 163.

% Judith E. Tucker, “Revisiting Reform,” 4-10.
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For this purpose, articles that regulated the marriage and divorce of the non-Muslim

subjects were also included in the OLFR.*®

The 156" article of the OLFR, for instance, extended the Sharia court’s
authority to control the marriage, dowry, and divorce claims of non-Muslims. In fact,
this article automatically annulled the rights of the non-Muslim community
leaders.>®® Hence, with this law, it became easier to place all religious courts in the

Ottoman Empire under the authority of the Ministry of Justice.>®®

Both Muslim and non-Muslim subjects of the Ottoman Empire were Ottoman
citizens ever since the promulgation of the nationality law, Taabiyet-i Osmaniye
Kanunnamesi, of 1869.°° The Ottoman state could not overlook how the non-
Muslim population managed its family affairs, since Muslim and non-Muslim
subjects of the Ottoman Empire were made equal before the law. In the bill of
complaint, the Esbab-i Mucibe Layihasi, the reasons for the promulgation of the
OLFR, and the handicaps of having separate family laws for each ethnic and

religious community of the empire, was mentioned.>**

According to the Esbab-i Mucibe Layihasi, because the non-Muslim
populations of the empire were employing their separate laws, they could not be
controlled by the state. This situation jeopardized the well-being of non-Muslim

citizens, for they might be treated unjustly by their religious leaders, who were not

%87 Robert H. Eisenman, Islamic Law in Palestine and Israel, 36.

%88 Giilnihal Bozkurt, Bati Hukukunun Tiirkiye de Benimsenmesi 173.

%% June Starr, Law as a Metaphor, 6-10.

%0 Fiisun Ustel, “I. Mesrutiyet ve Vatandasin ‘Icadi,” in: Modern Tiirkiye’de Siyasi Diisiince:
Tanzimat ve Megrutiyet 'in Birikimi, ed. Tanil Bora and Murat Giiltekingil (istanbul: letisim Yayinlari,
2001), 166; Sami Zubaida, Law and Power in the Islamic World, 141.

! Giilnihal Bozkurt, 173.

156



competent enough to manage family law affairs.>*> Therefore, a unique family law
that could be applied to all subjects of the Ottoman Empire would benefit the society

as a whole.’®

The OLFR was promulgated in the middle of the war. Robert Eisenman
argues that the timing of the CUP rulers had a lot to with the wave of Turkish
nationalism.>®* However, in the explanation of the body of regulations of the OLFR,
which was published to illustrate controversial issues of the application of law, it was
mentioned that the word “nationality” was replaced by the word “religion” in the
body of regulations. Religion was an important aspect of the marriage issue, and the
word “nationality” used to be applied to reveal the religion of the spouses. However,
the use of the word “nationality” meant a lot more than was intended. It referred to
ethnicity.>® The codification of family law under severe war conditions was intended
to realize the CUP rulers’ desire to unify their subjects. Obviously, the state’s
ongoing modernization project and the plight of women were also among the
motivations for the new family law. However, the CUP rulers’ abstention from using
the word “nationality” more likely related to the CUP’s effort to unify all Ottoman

subjects.

On October 23, 1917, the 200" article of the penal code was changed to

include those who solemnized a marriage ceremony without a permission letter or

%92 Orhan Ceker, Aile Hukuku Kararnamesi, 67—69.

%% For the transliteration of the full text of the Layiha: Sabri Sakir Ansay, Medeni Kanunumuzun 25.
Yildéniimii Miinasebetiyle Eski Aile Hukukuza Bir Nazar Hukuk Inkilabimizi Aydinlatan Tarihi ve
Tesrii Vesikalar, 18.

%9 Robert H. Eisenman, Islamic Law in Palestine and Israel, 36.

%« Milliyet kelimesi bu lahiya ile alakasi olmayan kavmiyet fikralarina dalalet edilip halbuki asil
maksadi nikdh meselelerinde tesiri olan dinin temininin bilinmesinden ibaret oldugundan milliyet
kelimesi din kelimesi ile degistirilmistir..”, 1. DUIT 94 9, 4 December 1917.
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married a woman who had already been married to another person.>®® During the
First World War, many soldiers died or went missing. The wives of these soldiers
were sometimes forced by their male relatives to marry again, even if it was not
certain that their husbands were dead. This situation affected the soldiers fighting for
the Ottoman Empire. The main consideration of the CUP rulers was the control and
well-being of the population and of the soldiers during times of war. Hence this
measure against this unpleasant situation must have been taken into consideration

along with the bureaucratic regulations.

For the CUP government, a lack of unified law in the Ottoman Empire was a
serious issue. As can be observed from the documents, bureaucratic measures with
punishments, even if they were not applied, were taken. For instance, in a document
dated October 31, 1918, the governors of Bitlis and Erzurum inquired with the
Ministry of the Interior about the situation of non-Muslim people who were married
without getting warrant from the Sharia court. In response to the inquires, the
Ministry of the Interior replied that the religious leaders and the headmen who
enacted such marriages without getting a warrant from the Sharia court would be

acting against the law and must be persecuted.*®’

Another correspondence sent from the Sicill-i Niifis Idare-i Umumiyesi to the

Ministry of Justice declared that according to the law of Sicilli Niifiss, marriage and

*® BOA, MV 248 39, 1336 M 7, 23 October 1917; Kanun-i Ceza’nin 200. maddesinin 19 Rebiiilahir
1332 tarihli zeyl-i sanisine muaddel kararname; see: Diistur 2. Tertip, 9. Cilt, Istanbul, Evkaf
Matbaasi, 1928, 782.

7«5 kanun-i sani 1326 tarih ve 523 nolu tahriratu behiyyeleri cevabidir. Izinname istihsali
etmeksizin nikah akd edenler hakkinda umumiyetle kanuni takibat icrasi hususi karar gereginden
bulundugu niifus miidiiriyetinin ifadesiyle beyan olunmugstur.”; “..9 agustos 1326 22 agustos 1910 15
saban 1328 tarih 680 nolu tahrirati behiyyeleri cevabidir. Izinname almaksizin akd icra olunan milel
gayri miislimenin miinekehat ve tevelliidat vukuati ruhani reisleri ile muhtarlara usuliince ihbar
ettirilerek yine onlar tarafindan vukuat ilmiihaberlervinin imla ve itast suduru olacag sicilli niifus
idaresi miidiiriyetinin ifadesi ile beyan olunur. Ol babda.” BOA, DH SN THR 17 95, 31 October
1918.
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divorce documents and the certificate of proof prepared by the non-Muslim religious
leaders and imams should be sent to the Census Bureau.’®® The registration of
marriages and divorces with the Census Bureau had become even more important
after the promulgation of the OLFR. The Census Bureau asked the tahrirat kalemi
whether the marriages of the Armenian soldiers in the cities of Van, Erzurum, Sivas
and Bitlis to local Armenian girls should be registered to the sicilli niifus. The issue
was discussed through correspondence among the Census Bureau and the Ministry of
Justice. In the end an official letter was sent to Edirne province, saying that it was

appropriate to register the marriage of Armenian soldiers to local Armenian girls.>*

4.2.2. Regulations of the OLFR

The OLFR was an attempt to better control the population by the CUP. It was
also important for the authorities to centrally register marriages and divorces, the
lack of which caused many problems to both women and men. On December 30,
1917, the ministers of sea, navy, war, the interior, communication, agriculture,
justice, as well as the vice minister of the treasury, Seyhiilislam Musa Kazim, the
regent of the minister of foreign affairs, and the grand vizier prepared the Body of
Regulations of the OLFR. The Body of Regulations of the OLFR included 20

articles, each giving details regarding the application of the procedures.®®

*® DH SN THR 78 14, 1336 CA 13, 24 February 1918.

59« Vilayeti aliyelerine teblig kilinan umumi tahrirat Hukuk-1 Aile Kararnamesi’'ne miiteallik niifus
mudmelati hakkinda tarafi valdlarindan isar olunan izdhati iceren ve van ve diger vilayetlerde Ermeni
ahalisinden olup da asker olarak bulundugu mahalde kadim ahaliden yerli Ermeni kizlariyla izdivag
edenlerin sicilli niifusa kayitlarinda bir mahzur goriilmemis oldugunan ona gére gereginin ifasi
konusunda sukkayr siivari hultimi yazildi.” DH SN THR 79 44, 28 March 1918.

%0 Hukuk-u Aile Kararnamesi’ne miiteallik muamelat-1 idariye hakkinda nizamname, see: Diistur 2.
Tertip, 10. Cilt, Istanbul, Evkaf Matbaas1, 1928, 52. Also I.DUIT 94 9, 30 December 1917.
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The 1%, 2" and 3" articles of the regulation were intended to keep people
under control and to register marriages and divorces. The 1% article says that the
couple intending to marry should get a receipt from the council of elders of the
neighborhood they live in. The receipt should mention the names of their parents,
their religion and sect, their nationality, and their capacity to marry or not, their
parents’ permission, if required due to their age and sect. The 2" article says that the
couple should hand their receipt along with their Ottoman identification card to the
court of the neighborhood, where either one of the couple lived. If the couple is non-
Muslim, then the documents should be handed in to the religious leader of the
couple’s neighborhood. The 3" article says that the court will give back the

document to the couple if there are missing parts.

The 4™ article is important in that it shows that the whole marriage business is
controlled by the state, not by the parents of the couple as before. The 4™ article says
that if the parents of the couple do not approve of the marriage, they will be invited

to the court to explain their reasons for disapproval with a written notice.

Articles 5 through 8 reveal the importance of registering the marriage. The
modern state and governmentality required such measures to be taken especially
during war. The 5™ article says that if a court expects no obstacle to the marriage,
with the parents’ approval the intention of the marriage is made public, so that
someone can contest within ten days. The 6" article says that one copy of the
marriage announcement will be hung on the wall of the court, while the other copy
will be hung in the couple’s neighborhood. If the marriage is announced in a
newspaper, the attending court should archive it. The 7" article says that either

before the marriage or after the marriage if a parent opposes it, the court invites those
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who oppose the marriage to explain their reasons. The judge decides then whether
the marriage is permissible or not. The 8" article says that if the objectors do not
appear at court on the given day, their objection will not be considered valid.
However, if the reason for their objection is valid, the judge can still decide in

accordance with the objection.

The 9™ and 10™ articles give marriage an official character. The 9™ article
says that if a court permits the marriage, the ceremony will be held either at the court
or at a place declared by the couple, depending on the couple’s and their parents’
wishes. If the ceremony is to be held at a place declared by the couple, people with

official titles granted permission will send the court®®

the document of marriage. The
10™ article says that if a non-Muslim couple is to marry, after the necessary
inspection is held according to the 41% and 42™ articles of the OLFR, a religious

official will call for a special official with a title from the court 24 hours prior to the

ceremony and the court will send the official.

The 11" and 12™ articles reveal the intent of the CUP to control all subjects
Muslim or non-Muslim. The 11" article says that if religious leaders abstain from the
marriage ceremony, the couple can still invoke the court for marriage. Their
declaration along with the religious leader’s declaration will be assessed by the court
and they can still marry. The 12" article says that if the court decides that the reason
of the religious leader’s abstention from the marriage ceremony is not fitting, the

marriage is announced according to the 5™ article.

%1 Eor the aim of legal unity, Sharia courts were made responsible also for the family law affairs of
the non-Muslim population of the Ottoman Empire. See: Mehmet Akif Aydin, Islam-Osmanii Aile
Hukuku, 211-212.
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Articles 13 through 16 are also for recording purposes. The 13™ article says
that the judge, his regent, or a special officer will attend the ceremony in person and
prepare a marriage contract, which will declare the names, careers, religion, sect, and
nationality of the couple and their parents; the amount of the mehr; and stipulations
added to the marriage contract, if demanded by one party. The 14™ article says that
two copies of the marriage contract will be prepared. The first copy is archived by
the court to be used on demand; the second copy is sent to the Census Bureau to be
registered. The 15" article says that if a husband divorces his wife, he should inform
a court about his decision either orally or in writing after the end of his wife’s

waiting, iddah,®%?

period. The court will prepare a record and have the wife sign it. If
the wife lives in another neighborhood, the court will send the documents to the court
of the neighborhood she lives in. The court record is registered both in the defter
where the marriage is first registered and in the population register’s register. The
16" article says that if the couple decides to get divorced, the marriage is annulled, or

the couple decides to live separately, the decision is registered in the population

register after the court decides that the decision is legal.

The 17™, 18" 19™ and the 20™ articles explain the bureaucratic procedures of
the regulation. The 17" article says that according to the court, the articles of this
body of regulations are administrative. The 18" article says that the body of
regulations is in effect also for the non-Muslim subjects of the Ottoman Empire. The
19" article says that the body of regulations is in force since 1 Kanun-i ani 1334, 18
Rebi’iil evvel 1336 (October 1, 1918). The 20" article says that the Ministry of

Justice is responsible for the application of the body of regulations.

%02 See next chapter for details of the iddah period.
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The body of regulations of the OLFR was not enough to clarify how the new
law should be applied. Governors of the provinces corresponded with the Ministry of
the Interior, the Ministry of Justice, and the population register asking questions
about issues that contradicted to previous population law, such as certificate of proof,
letter of permission, the revenue stamp, and the date of the registration of the
marriage and divorce, along with the authorized person to do it. Letters were sent
from the provinces of Aydin, Edirne, Karahisar, Istanbul, and Adana asking how the
OLFR procedures should be applied both to Muslim and non-Muslim people, as well
as the required fines if people did not abide by the law.®® The authorities required
that the couple informed them about a change in their place of residence by
providing a nakl-i mekan certificate of proof. On July 7, 1918, the governor of
Trabzon asked the Ministry of the Interior about the bureaucratic procedures on the

issue and whether the imams or headmen, the muhtars could still give the certificate

803« Malumlar oldugu iizere akitleri icrd edilecek Islamlar icin ser’i mahkemeden it olunan
izinndmelere 10°ar kurusluk pul ve gayri Miislim nikahlarinda da adr gecen bu 10 kurusluk pulun
niifus dairesine verilecek ilmiihaber vukudtlarina yapistiriimast kanun geregi idi. Aile Kararnamesi
hiikiimlerine tevfikan seri mahkemelerce meriyyiil icra tutulmaya baslanan adi gegen kararname
geregince seri mahkeme huzurunda akidleri icra olunanlara izinndme verilmeyip tescil sureti ile
muamele icra olunuyor ve su hale nazaran arz edildigi sekilde ilsak edilen 10 gurusluk puldan dareste
tutulmasi hazine hukukunun ziya’imi mucib oluyor. Aile kararnamesinin adi gegen ozel maddesi
geregince nikah feshi, ser’i mahkeme tarafindan hiikm-ii lahik olanlar hakkinda adi gegen
mahkemeden niifus idaresine birer kita miizekkere yazilmakta ise de niifus muamelatindaki vukudt
ancak talak ilmiihaberleriyle kayit muamelesi yapilmakta olup adi gecen miizekkere ile tebligat icra
edilmesi kabul edilen usule aykiri oldugu ve nikdh feshi cihetine gidilmesi talak sureti
ilmiihaberlerinin tanzim edilememesine sebep vermekte bulundugu gorildiigii gibi sadece ser’i
mahkemenin niifus idaresine bir miizekkere ile tebligine miinhdaswr kalmasinda asli muamelenin
noksan icra edilmesi neticesini verecegi hatira geliyor. Bunun iizerine hadli hazirda mevcut olan
vukuat ilmiihaberleri yazilmayip seri mahkemeden muvazzah ve lazim mesruhati havi olmak iizere
tasdik ettirilmesi mi yoksa nikdh feshi hususunda diger sekilde ilmiihaber vukudti tertip edilmesi mi
gerekecegi cihetleri idareyi tereddiide sevk ediyor. Bu hususun ve bir de maruzat neticesi olarak
izinnamelere ilsak edilen 10 gurusluk pullarin huzuren akid icrasi hazine gelirlerini korumak igin
mezkir 10 gurusluk pulun mahkemeyi seriyye zabit namesine mi yoksa vukuat ilmiithaberine mi
yapistirdlacagimin dahiliye nezaret celilesinden sorulmast ol babda. Aslina mutdbiktir...” DH SN
THR 80 5, 9 August 1918.
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of proof, for it was not clearly explained in the OLFR. In response to the governor’s

letter, the office population register clarified the issue.*®

On April 28, 1918 the Ministry of the Interior declared that the court
decisions on marriage and divorce would substitute the certificate of proof and if one
of the spouses was living in another place, the authorities of that place would be
informed about the couple’s marriage or divorce. On May 1, 1918, the population
register of the Ministry of the Interior declared that according to the OLFR, a second
copy of the marriage contract or divorce letter would substitute for the marriage and
divorce certificate of proof.®®® Despite the Ministry of the Interior’s efforts to clarify

the procedures of the OLFR, governors and officials of the provinces were still

804 « 7 Temmuz 1918 tarih ve 116 nolu tahrirat-1 aliyyeleri cevabidir. Miinekehat ve talak vukuunda

usulen mekdn degisikligi ilmiihaberi talebi ve gerekli muamelenin ifasi ve Hukuk-u Aile Kararname-
si’'nin yiiriirliige konulmasindan evvel vuku bulmug olan miinekehat ve talak vukuatimin dahi niifus
kanununda yazilmis oldugu tizere imla ettirilip matbu ilmiihaberler ilizerine icrasi gerekecegi beyaniy-
la sukkayr huluwvi siivari terkim kilind:...” DH SN THR 80 18, 16 July 1918.

805« Hukuk-u Aile Karanamesi'ne miitedllik niifus mudmelatina dair bil'muharebe adliye nezaret
celilesinden cevap olarak gelen tezkerede Hukuk-u Aile Karanamesi’'ne miitedllik muamelati idariye
hakkindaki nizamnamenin 14., 15. maddeleri mucebince nikdh akidnamelerinin bir suretini niifus
idarelerine teblige ve talak vukuunda dahi kezalik keyfivetin idarei mezkiireye derhal yazi ile
bildirilmesine mahkemeler vazifeten mecbur olup evvelce gayri miislimeye ait nikdh ilmiihaberlerine
10 gurusluk pul ilsaki nikdh akdinin dogrudan dogruya ruhani reisler tarafindan ifa edilegelmesinden
ileri gelin olarak Hukuk-u Adile Karanamesi’nin nesrinden sonra, gayri Miislim milletinin miinekehdt
da dogrudan dogruya mahkeme memurlarimin nezareti altinda icra olmasina binaen hdkim adina
nikdh mahalline akde gidecek memuru mahsusa hitaben yazilan izinndmeler mahkemenin resmi
muamelesinden sayilan ve resmi damgaya tabi olmaywp su kadar ki isbu memurlar tarafindan nikah
akdi esnasinda tanzim edilen akidnamelere naip raporlari mahiyetinde olmak itibariyle damga
kanunun 9. maddesinin 61. fikrasina uygun olarak ancak 3 gurusluk maktu pul ilsiki lazim
geleceginden keyfiyet énceden seri mahkemeye tamimen teblig edildigi gibi sicilli niifus kanunun 42.
maddesi geregince miinekehat ilmiihaberlerinin tabi oldugu bir gurus harcin eskiden oldugu gibi
istifast tabii olup gerek adi gegcen harcin bi istifa niifus idarelerine génderilmesine ve gerek nikdh akdi
akidnamesinin ikinci niishasiyla talak vukuatinin ayrilik hiikiimlerinin derhal niifus idarelerine ihbar
ve tebligi hususunda gecikme yapilmamast liizumu bu kere tiim seri mahkemeler tamamen tebli oldugu
yvazi ile bildirilmistir. Hukuk-u Aile Karanamesi’'ne miitedllik nizamnamede muharrer akidname
zabitname nikdh akdi ve vukuii talaki agiklayan miizekkerelerin nikdh ve talak ilmiihaberleri
makaminda kabulii tabii oldugu gibi zevcinden birinin ikametgdht baska kaza dahilinde bulundugu
takdirde nikah zabitnamesinin tevdi kilindigi veya talak vukuunun isar olundugu mahalli niifus idaresi
tarafindan diger kaza niifus idaresine bildirilmesi lazim geleceginden ona gore ifasimin geregi
tamimen teblig olunur.” DH MB HPSM M 33 51, 1 May 1918.

164



confused. On July 15, 1918, a letter was sent from the province of Sivas asking about

the dealings of the local population register after the promulgation of the OLFR.%%

The OLFR was being applied throughout the Ottoman Empire despite the
confusion the application procedures caused. In the next section, | will explore the

innovations that come along with the OLFR.

4.2.3. Innovations of the OLFR

The OLFR codified systematically the two central areas of personal status:
marriage and divorce. What is seen as reform in Islamic family law came mainly in
regulations that extend women’s rights to seek the judicial dissolution of marriages

beyond those in the two irade a year before.®®’

Apart from limiting the husband’s
right to polygamy, the OLFR granted wives two new grounds for divorce. The
legislators based this right to divorce for women on the opinions of the Hanbali and

Maliki madhhabs and on minority Hanafi opinion.®®

According to Elizabeth Brownson, the OLFR was the earliest reform in
Islamic family law, permitting women to request divorce on issues both mentioned in
the marriage contract and on other unanticipated reasons. With the OLFR, women
were allowed to add a condition to their marriage contract stating that if the husband
remarried, while still married to the first wife, the second marriage would

automatically be null, or the first wife could get divorced from her husband.®®

%6 DH SN THR 80 17, 15 July 1918.

%7 Margaret L Meriwether and Judith Tucker, “Introduction,” 34-37.

%%8 jhsan Y1lmaz, Muslim Laws, 42.

%09 Elizabeth Brownson, “Gender, Muslim Family Law, and Contesting Patriarchy in Mandate Pales-
tine, 1925-7939, ” 56.
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OLFR:

The OLFR did not arrange the law of conjugal life in total. To sum up, the

o Allowed the bride and groom to opt for monogamy by
allowing women to incorporate this condition into the marriage contract (see
above);

o Set an age limit for the bride and groom as a precaution
against child marriage;

o Limited the effectiveness of certain expressions of unilateral
repudiation by requiring the presence of a judge or a deputy for male-initiated
divorce;

. Upheld a woman’s right to divorce if the husband had an
incurable malady or went missing, even if he had left an allowance for her;

o Ordered a family council to be formed when a couple could
not agree on divorce, so that both husband and wife benefited from the advice
of their relatives;®"

. Gave marriage and divorce a more official character®! by
making marriages and divorces subject to the jurisdiction of the Ministry of

Justice.

For reforming the above-mentioned areas of family law, the OLFR

amalgamated the views of different juristic schools, madhhab, of Islam. This method

of piecing together rules from different schools of Islamic law is a legal device,

%10 OLFR, Book I1, article 130.
%11 By preliminary publication of wedding bans and by registering both marriage and divorce within

state.
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called talfig.®*?

Apart from employing talfig, the legislators of the OLFR also made
use of rather archaic opinions of Islamic Law, which they thought suited
contemporary times.®** However, for selecting the articles that would improve
women’s status regarding divorce, alimony, and child custody cases,®** the
legislators, according to Joseph Schacht, combined not only the opinions from the
four madhhab, but also went back into the past to adopt any opinion from any time
that might suit the purposes. This was, for Schacht, “unrestrained eclecticism,”®*®

which made the OLFR revolutionary for some scholars,*® and a law reform to be

criticized severely, for others.

Judith Tucker finds the OLFR rather disappointing, in that for her the OLFR
reduced the vast body of interpretations and opinions on family matters to a codified
law text, which is standard and not flexible.®*” Tucker argues that the traditional legal
system before the OLFR was more flexible and prone to protect women’s rights in
the marital household. She brings examples from pre-reform period Ottoman muftis,
who had almost always chosen solutions that befitted women’s social situation in
cases of legal deadlocks. For instance, the muftis discussed even the kinds of food,
quality of clothing, and housing that a woman might legally require from her

husband for maintenance allowance.®8

612 See: The Oxford Dictionary of Islam, “Talfiq,”

http://www.oxfordislamicstudies.com/article/opr/t125/e2323? hi=0& pos=8 (accessed January 24,
2011)

%13 Joseph Schacht, “Islamic Law in Contemporary States,” The American Journal of Comparative
Law 8, (1959): 106.

%14 Elizabeth Brownson, “Gender, Muslim Family Law,” 45-48.

®15 Joseph Schacht, “Islamic Law in Contemporary States,” 106.

816 See [hsan Yilmaz, Muslim Laws; Halil Cin, islam ve Osmanli Hukuku 'nda Evienme, 125.

817 Judith E. Tucker, “Revisiting Reform,” 9-11.

%18 Judith E. Tucker, “Legacies,” 13.
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In a standardized and codified legal text like the OLFR, a woman might have
lost her ability to shop for justice,®*® which she used to do with the help of gadu.
However, the assumption that women in the late Ottoman Empire were shopping for
justice required a gadi who was willing to take women’s interests into account while
making his decisions. Yet this assumption also demands questioning, because what
happened when there was no qadi in a court room who favored women’s interests?
Both views about the OLFR have credibility in that it is true that pre-reform qadis
had a range of possibilities among which they could choose. It is also true that a
codified, standard text like OLFR gave women a standing ground, so that she could
get rid of an unwanted marriage, a husband marrying another woman, or a husband

who deserted her for good with or without leaving her a means of livelihood.

The discussion on polygamy was one of the core issues of the family law
reform. Muslim men were permitted to marry up to four wives by the Quran. But the
Quran also states (surah An-Nisa, verse 3) clearly the conditions under which men

can resort to polygamy:

And if you have reason to fear that you may not act equitably towards
orphans, then marry from among (other) women such as are lawful to
you (even) two, or three, or four: but if you fear that you might not be
able to treat them with equal fairness, then (only) one — or (from

%19 shopping for justice is a concept developed by Ron Shaham, which explains the situation of Mus-
lims who go from one madhhab to another to solve their problems. Non-Muslims were taking a simi-
lar action when they went to qadi court instead of their own religious forums to solve their legal prob-
lems. Kemal Cicek says about this matter that the Christian populations were familiar with workings
of the law. Therefore it was possible for them to shop for justice and employ strategies to improve
their chances of obtaining a favorable verdict. Hence, the non Muslim populations of the Ottoman
Empire dealt with their issues including personal status matters to business transactions, which could
also be addressed in their own institutions. And the gad: protected non-Muslim’s interests as long as
their claims were lawful. See: Ron Shaham, Shopping for Legal Forums: Christians and Family Law
in Modern Egypt, in Dispensing Justice in Islam: Qadis and their Judgments, ed. M. Khalil Masud, R.
Peters & D. S. Powers (Leiden/Boston, MA: Bril, 2006) and Kemal Cicek, “A Quest for Justice in a
Mixed Society: the Turks and the Greek Cypriots Before the Sharia Court of Nicosia,” in The Great
Ottoman-Turkish Civilization, Vol 2, ed. Kemal Cigek, (Ankara: Yeni Tiirkiye Yayinlari, 2000).
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among) these whom you rightfully possess. This will make it more
likely that you will not deviate from the right course.®?

The condition of achieving “equality”—emotionally, materially, and
physically— among wives is almost impossible. Therefore polygamy is permitted for
a man only under extraordinary conditions such as warfare or other rare
circumstances. Otherwise, it is almost impossible for a man to be the rightful
beneficiary of this permission. Despite all the complications included in polygamy, it
was still practiced, albeit in a limited manner in the Ottoman Empire as explored in

previous chapter.®?

In a sijil dated October 19, 1916, an Istanbulite woman, Sehime Iffet
Hanim,?®? married with two children—Resit and Nihal—was left by her husband
without any livelihood or daily allowance. Her husband, Haydar Bey,®” was a
captain in the Ottoman Army and at the time of the lawsuit he was living in
Damascus. When Sehime iffet Hanim sued her husband for maintenance, Haydar
Bey, through his attorney, claimed that he could not pay the money Sehime iffet
Hanim demanded, for he also had to maintain his second wife, Naciye Hanim. At the
end of the lawsuit, the qadi decided that captain Haydar had to pay the necessary
maintenance allowance, nafaga, to Sehime iffet Hamim and his children.%®

According to the Sharia, it was Haydar Bey’s responsibility as a husband and as a

father to take care of his wife and children; to feed them, to shelter them, and to

%20 The Qur’an, Surah 4 An-Nisa, Verse: 3 translated and explained by: Muhammad Asad, The Mes-
sage of The Qur’an, (London: E.J. Brill, 1980), 101-102.

%21 Alen Duben and Cem Behar, Istanbul Households, 157-158; ilber Ortayli, Osmanli Toplumunda
Aile, 58; Travellers: Lucy Mary Jane Garnett, Turkey of the Ottomans, 206-207; Sir Edward Pears,
Turkey and Its People, 68; Marmaduke Pickthall, Harpte Tiirkierle Birlikte, 91.

%221 hereby use the word “Hanim” for Ottoman lady.

%23 I hereby use the word “Bey” for Ottoman gentleman.

624 Anadolu Sadareti Mahkemesi Defteri (Court of Anadolu Sadareti), Defter no: 171, Case number:
25, Page: 92, 19 October 1916.
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supply their livelihood by all means. However, rather than fulfilling the legal and
religious obligations to his family, Captain Haydar preferred to remarry and left his
first wife and children stranded. With a husband like Haydar, it was better for the

woman to have a codified right if she did not want to be polygamously married.

Two main areas of personal status, marriage and divorce, were systematically
codified in the OLFR.%?®> The other areas of family law, such as child custody, the
management of property, and rules of inheritance were not mentioned. Child custody
is also an important issue regarding a mother’s or a father’s life, and the courts
maintained their pre-reform practices regarding the issues of custody after the
promulgation of the OLFR.®® For instance, in a sijil from Galata Court, another
Istanbulite woman, Fatma Hanim, sued her husband, Hiiseyin Bey, for her parental
right after they divorced. Hiiseyin Bey subsequently married a Greek woman,
Katinya, starting to live with Katinya and her family. Fatma Hanim told the court
that the way Hiiseyin was living was improper for her children. The court made an
investigation and found out that Katinya was actually a loose woman and placed the
children under Fatma Hanim’s guardianship and decided that Hiiseyin Bey would

pay maintenance allowance, nafaga, to his children.%?’

In Fatma Hanim’s case, the
well-being of the children had to be considered, and the court decided accordingly.

However, this important area of Islamic family law was not covered in the OLFR.

625 Robert H. Eisenman, Islamic Law in Palestine and Israel, 34-37.

626 The cases of custody of both Muslim and non-Muslim Ottomans were quite frequent in the sijills |
have examined. Although there is no decree regarding the custody issue in the OLFR, law makers did
not prevent gadis from judging the way they used to do either. Hence, problems related with the cus-
tody issue were able to be resolved in practice despite the lack of ruling in the new law.

%27 Galata Mahkemesi Defteri (Court of Galat Defteri), Defter: 1026, Case: 160, Page: 259, 5 May
1918.

170



The case of an Armenian woman, Eshuki Hanim, and her husband, Serunyan
Efendi,®?® is also interesting, for in that case the gadi not only protected a non-
Muslim woman’s material interests but also her reputation and chastity. Eshuki
Hanim sued her husband for the guardianship of their three-year-old daughter, Leyla.
At a time, their divorce case was being processed by the Armenian Patriarchate. In
the meantime, Serunyan Efendi did not let Eshuki Hanim see her daughter. Eshuki
Hanim through her attorney resorted to qad: court, asking to place her daughter under
her guardianship. Through his attorney, Serunyan Efendi told the court that Eshuki
Hanim was a loose, adrift, and lustful woman who was afflicted with nervousness,
thus she should not raise children. Serunyan Efendi’s witnesses told the court that
Eshuki Hanim partied most of the time with Francs, entertained guests both men and
women at her place, played cards with her guests, rode horses, did not wake up
before noon, and the like. According to the witnesses, she did not make a good
mother. After these witnesses, Eshuki Hanim told the court that her husband was
treating her badly; that is why she had nervousness. Yet she never failed in her
responsibilities, she told the court. Following Eshuki Hanim, her witnesses—the list
of which is almost two pages long—told the court that Eshuki Hanim was a chaste
and healthy woman who really loved her child. They gave witness that Eshuki
Hanim made a good mother. The judge decided that Eshuki Hanim’s witnesses could

not be lying and placed Leyla’s guardianship to her mother.®” Likewise, Madam

628 Efendi is one of the titles of Ottoman gentleman mostly used for non-Muslim people.

2 Beyoglu’'nda Saksi Sokaginda otuz dort numarali Sakst Hanmin dért numaraly dairesinde mukime
tebea-i1 Devlet-i Aliyyenin Ermeni milleti nisvanindan sahst muarrefe Eskuhi Hanim ibnet-i Migail
Agub Serunyan Efendinin zikri ati hususta taleb ve da’va ve muhakeme ve muhasama ve mudafaa ve
reddi cevaba ve miinferiden ve miictemian icra-y1 vekdlete me zun vekil-i miiseccel-i ser isi Dersaadet
da'va vekillerinden David Musisyan Efendi veled-i Kerupe ve Yagdik Efendi veled-i Istepan Setanden
miimd ileyh David Musisyan Efendi bilvekale Galata Mahkemesinde meclis-i ser’i ser’if-i enverde
Beyoglu’nda Taksim civarinda Sisli Sokaginda alti numarali hanede mukim tebea-1 Devlet-i Aliyyenin
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millet-i merkumesinden kezalik sahsi muarref Dis Tabibi Arsak Serunyan Efendi veled-i Ohanes
Efendinin zikr-i dti hususda taleb ve da’va ve muhakeme ve muhasama ve miidafaaya ve miinferiden
ve miictemian icra-y1 vekalete me’zun vekil-i miiseccel-i ser’isi Dersaadet da’va vekillerinden
Mehmed ve Mahir Efendi ibn-i Fadil Efendi ile Gavavis Serunyan Efendiden miima ileyh Mehmed ve
Mabhir Efendi muvacehesinde miivekkil-i mimd ileyh Arsak Serunyan Efendi ile zevcesi miivekkilem
miimad ileyha Eskuhi Hamim meyanelerinde bir zamandan beru hdsil olan miinaferet ve beynunet
tizerine nikahlarmin feshi icin mima ileyhima taraflarindan miilga Ermeni Patrikhanesine miiracaat
edilmis idi. Ahiren daire-i mezkurenin lagvi iizerine tesekkiil eden Ermeni murahhasahanesinde
da’va-y1 mezkurenin ayinleri vechiyle devam ve ikmali tabii ise de bir seneyi miitecaviz miiddetden
beru zevc-i mima ileyh miivekkilem miimd ileyhamin ser’an hazinesi bulundugu ii¢ yasinda sagire
kerimesi Leyla’yi sunun bunun yed-i terbiyelerinde birakarak yiiziinii bile validesi miivekkilem mima
ileyhaya gostermemekte ve bu suretle miivekkilemin mesru olan hakki hizanesi ihlal ve iptal edilmekte
oldugundan miima ileyh Arsak Serunyan Efendinin firasindan hdsila ve miivekkilemden miitevellide
olub halen babasi mimd ileyh nezdinde olan ve hakki hizaneden sakita ve terbiye-i nisadan
miistagniye olunmayan sagira-i mezbure Leyla bihakkil hizane validesi miivekkilem miimd ileyha
Eskuhi Hanima teslim olunmak bilvekale matlubumdur deyu da’va ettikde miidded aleyh mima ileyh
Arsak Serunyan Efendi vekil-i mimd ileyh Mahmud Mahir Efendi dahi cevabinda “miiddeiye-i
miivekkile-i miuma ileyha Eskuhi Hanim heva ve hevesine tabi ve ser’ ve aklin hilafina aklina gelen
her hareketi icra etmektedir. Hatta gegen sene kizi sagire-i mezbureyi pederinin nezdinde birakarak
zeve-i miivekkilem miama ileyhin rizast hilafina olarak Avrupa’ya gitmis ve ahiren kendisi ecnebi bir
kimesne ile avdetle bir aralik saika-1 asabiyetiyle kendisini tesmim etmistir. Bundan baska tamamiyle
akil ve suura malike dahi degildir. Miivekkilemin zevcesi miivekkile-i miimd ileyhin daire-i itaatina
almak fikri kendisiyle idame-i zevciyet maksadina mebni olmayib sagire-i mezburenin muhafazasi
icindir. Bu suretle miivekkile-i miima ileyha Eskuhi Hanim her vecihle gayri me’'mune olub sagire-i
mezburenin ona teslimi manen ve maddeten ziyaini muhtemel ve sagire-i mezbure miivekkilim mima
ileyh nezdinde olsa bile miivekkile-i mimd ileyhaya teslimi gayri caiz olmagla miivekkileme karsi
mumd ileyhanin bi-vech-i ser’i muarazadan men’ini bil vekale taleb ederim” dedikde. Miiddeiye vekili
miimd ileyh David Musisyan Efendi cevabinda “miivekkilem mimd ileyha gayri me ' mune olmayp her
vecihle emine ve hakki hizanesini ber vech-i ser’i ifaya muktedire oldugundan sagire-i mezburenin
bilhassa miivekkilem miimd ileyhaya teslimi matlubumdur” deyu miidafaa ve miidded aleyh vekil-i
miimd ileyh Mahmud Mahir Efendi ber vech-i muharrer def’i miiddedsiyla beyana ba’del havale
miiddeiye vekil-i miimd ileyh David Musisyan Efendi miivekkilesi miimd ileyhanin her vecihle
me 'mune oldugunu bittevatiir isbata hazir oldugundan tevatiir sahidlerinin istimalarini ve miidded
alyh vekili miima ileyh Mahmud Mahir Efendi dahi icab eder ise miiddeiyye-i mima ileyhanin gayri
me 'mune oldugunu bi’s-sehade ve t-tevatiir isbata miiktedir ve dmede ise de evvel emirde ber muceb-i
karar huzuru ser’a ikame eyledigi sahidlerinin istimalarmni taleb eylediklerinden sonra miidded aleyh
vekili miima ileyh Mahmud Mahir Efendi tarafindan bera-y1 sehadet meclis-i ser’a ikame olunan
Beyoglu’'nda Taksim Sokaginda on iki numarali hanede mukim tebea-i Devleti Aliyyenin Ermeni
milletinden Doktor Edvart Marissen Efendi veled-i Garabet veled-i Simon istishad olundukda ben su
Arsak Efendi ile komsu bulunuyorum. Zaten de tabib-i hususileriyim. Zevcesini tanirim ismi
Eskuhi’dir. Babasin ismi Agopyan Migail Efendidir. Mezburenin tabiati hafiftir ve asabidir. Haneyi
idare edecek kadin degildir. Yani ev kadwni degildir. Bu asabiyet dolayisiyla bundan alti ay mukaddem
kendisini agutinis nam ecza ile tesmim etti. Bizi cagirdilar. Oliimden dar kurtardik. Bu vecihle
mezbureye c¢ocuk teslim edilemez. Zira ¢ocuga bir ziyan iras eder. Baska malumatim yoktur.
Beyoglu’nda Hiiseyin Aga mahallesinde on dort numarali hanede mukim tebea-1 Devleti Aliyyenin
Ermeni milletinden ve sabik rusumat istimatorlarindan Ohanes Efendi Migirdi¢ veled-i Ohanes
istishad olundukda mahkemeye sehadete geldim. Su komsu Arsak Efendinin familyasini tanirim.
Agopyan Efendinin kizimin ismi Eskuhi’dir. Biz mezbureye Madam Serunyan deriz. Bu kadin sabah
sokaga ¢ikar. Aksam gelir. Bazi kere geceleri dahi zevci Arsak Efendi ile sokaga ¢ikar. Sinemaya
gider. Giindiizleri yalniz basina ekseri sokaga ¢ikar. Nereye gidip geldigini bilemem. Bazi kere
beygire dahi biner. Bundan baska malumatim yoktur. Uskiidar'da Baglarbasinda Mezarlik Yolunda
seksen yedi numarali hanede mukim tebea-1 Devleti Aliyyenin Ermeni milletinden ve tiiccar
komisyoncularindan Petros Efendi veled-i Artin veled-i Petros istishad olundukda mahkemeye
sehadete geldim. Su Arsak Efendinin zevcesi Eskuhi Hamimi bilirim. Babasinin ismi Agopyan
Efendidir. Mezbure Eskuhi 6gleden evvel yatagindan kalkmaz. Sonra kalkar yemegini yer. Sokaga
¢tkar. Gazino ve otellere gider. Ne icin gittigini bilmem. Hanelerine gittigim zaman sual ederim.
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Havrin, a Jewish woman, filed a suit for the guardianship of her children; for she
argued that it was the best of her children’s well-being and education. The judge
decided that the children should be taken from her ex-husband, Tomas Papter, and

placed under her guardianship.®*

Sokaga gitti derlerdi. Bazen bargir elbiselerini giyer. Ecnebiler ile gezmege gider. Aksamlar: geg
gelir. Bazi defa kendi hanesine erkek ve kadinlar toplar. Iskambil kdgidi oynar. Kendisi sinirli ve
hafif megsreblidir. Evde giiriiltii eder ve giinlerce ¢ocugunun yiiziinii gormemistir. Hatta bundan bir
buguk sene mukaddem kendisini zehirlemistir. Mezbureye ¢ocuk emniyet olunamaz. Ciinkii kendisi ev
halini katiyen bilmez. Baska malumatim yoktur. Uskiidar’da Valide Baginda on bes numarali koskte
mukim tebea-: Devieti Aliyyenin Ermeni milletinden ve tiiccardan Tosik Efendi Serunyan veled-i
Ohanes veled-i Garabet istishad olundukda mahkemeye sehadete geldim. Su Arsak Efendinin zevcesi
Eskuhi Hamimi yakindan tanwrim. Babaswn ismi Migail Agopyandir. Bize gelir aylarca kalirlard.
Kendisi hafif mesrep ve asabi ve gayet inatcidir. Ufak bir seyden hiddet eder. Mezbure yalniz bagina
baloya ve gazinoya gider. Sampanya ile sarhos olur. Otellere dahi giindiizleri gider. Bazen aklina
gelir beygirlere biner. Bendlere gider. Megsin sapkali Frenkler ile gider. Her zaman hanesinde
bulunmaz. Bulundugu zaman hanesine bakmaz. Cocuguna hi¢ bakmaz. Hdsili maddeten ve manen
mezbureye ¢ocuk teslim olunamaz. Benim malumatim bundan ibarettir deyu ihbar eylediklerinden
miiddeiyye vekil-i miimad ileyh David Musisyan Efendinin tevatiir sahidlerinin ikamesi liizumu tefhim
olundukdan sonra miiddeiye vekil-i miimd ileyh ise ifade-i sabikasini betekrar ve ihzar eyledigi tevatiir
sahidlerinin istimalarini taleb ve miidded aleyh vekil-i mima ilevh Mahmud Mahir Efendi dahi zapt-1
sabikta beyan eyledigi vecihle miivekkile-i miima ileyha bir bu¢uk sene mukaddem kendisini tesmim
ile intihara tasdir ve hayatini tehlikeye ilkadan tabib tarafindan tedavi olundugu bilumum
tamyanlarca malum oldugundan mahkeme salonundaki muhbirlerin dahi bu ciheti bulunusundan
esna-yi istimalarinda bu hususun dahi gerek hazir-1 bilmeclis bulunan miima ileyha Eskuhi Hanmimdan
ve gerek muhbirlerden sual edilmesini taleb ve lede’s-sual mimad ileyha Eskuhi Hanim cevabinda
bundan bir bucuk seme mukaddem bas agrisi ve nevrasti i¢in her an istimal etmekte oldugum
haplarindan her nasilsa fazla miktarda almis oldugumdan sihhdtime tesiri goriiliib telas edilerek
doktorlar celp ile tedavi olunmustum. Yoksa bu haplart intihar maksadiyla almadim. Ger¢i zevcimin
hakkimda reva gordiigii muamele-i na- layitkasindan her an miiteessir olarak yasamak arzusunda
bulunmuyor idiysem de evladima olan hamiyyetimden ber vech-i muharrer hi¢bir vecihle intihar
fikrinde ve kelam-i zevceme vasiyeti havi ¢ocuklarima bakmast icin bir mektup géndermis idim. Bu
mektup ti¢ sene mukaddem tarafimdan yazilmis ve mezkiir haplardan hasil olan rahatsizligim bir sene
mukaddem vuku bulmugtur. Bunu ba’del-beyan li-eclil ihbar miiddeiyye vekili tarafindan huzur-i ser’a
ikame olunan .....her biri miictemian ifadelerinde Madam Eskuhi ile zevci dis tabibi Arsak Sarunyan
Efendiyi biliriz. Madam Eskuhi iffet ve ismet sahibesidir ve namusludur. Suurunda bir gey yoktur.
Tamm-us sthha vel akildir. Kendisi iyi tahsil gormiistiir. Cocuguna son derece sefkat ve muhabbeti
vardir ve ¢ocuguna giizelce bakar ve ¢cocugunu muhafaza eder. Madam Eskuhi’nin intiharina ve bu
intihar dolayisiyla tabibler tarafindan tedavi edildigine dair malumatimiz yoktur.” Deyu
miittefikullafz beyan ve ihbar etmeleriyle mucebince miiddeiyye-i mumd ileyha Eshuki Hanim
me’mune ve miistakime ve sagire kizi mezbure Leyla’yt terbiye ve muhafazaya muktedire idigi
Beyoglu Polis Miidiiriyetinden vukubulan tahkikat ile kizib iizere ittifaklari mutasavver olmayan ber
vech-i muharrer muhbirlerin ihbaratindan inde’s-ser’il enver zahir ve niimayan oldugu miiddeiyye
vekil-i miimd ileyh David Musisyan Efendi ile miidded aleyh asil miimd ileyh Arsak Serunyan Efendiye
ba’det tefhim heniiz hakk-1 hizaneden sakita ve terbiye-i nisadan miistagniye olmayan sagire-i
mezbure Leyla'yi validesi ve hdzinesi mima ileyha Eskuhi Hanima teslime miidded aleyh asil miimad
ileyh Arsak Serunyan Efendiye tenbih olundugu tescil ve i’lam olundu. Fi’l-yemirrabi vel isrin fisehri
rebi’il-ahir liseneti hamse ve seldsin ve seldsemie ve elf.”Galata Mahkemesi Defteri (Court of Galata
Defteri), Defter: 1026, Case: 199, Page: 12, 24 Rebiiilahir 1335/ 18 January 1917.

%30 Galata Mahkemesi Defteri (Court of Galat Defteri), Defter: 1026, Case: 16, Page: 32, 17 March
1917.
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As they did before the reform period, after the promulgation of the OLFR
non-Muslims still applied to the gadi court when they deemed it necessary or more
beneficial.®®** The above-mentioned cases and others show us that not all non-
Muslims in the Ottoman Empire were discontent with the authorization of the Sharia
court to handle their family matters and with the promulgation of the OLFR.
Actually, Muslim and non-Muslim people of the Ottoman Empire used the

innovations of the OLFR to their own advantage.

However, even before people and the authorities got fully used to living in
the legal culture introduced by the OLFR, the law ceased to be in effect in 1919. In

the next section | will explore the annulment procedures.

4.2.4. The Abrogation of the OLFR

This section explores the reasons for the annulment of the OLFR, and the

objections conservative Muslims and non-Muslims had to the law’s application.

%1 In fact, legal history of the Ottoman Empire is full of examples of Christian or Jewish women ap-
plying to gad1 for maintenance allowance, inheritance, and etc. See: Agmon, Iris. Family and Court;
Suraiya Faroghi, Subjects of the Sultan: Culture and Daily Life in the Ottoman Empire, (London: I.B.
Tauris, 2005); Ronald C. Jennings, Studies on Ottoman Social History in the Sixteenth and Seven-
teenth Centuries: Women, Zimmis and Sharia Courts in Kayseri, Cyprus and Trabzon; Halil inalcik,
“Ottoman Archival Materials on Millets,” in Christians and Jews of the Ottoman Empire: The Func-
tioning of a Plural Society, Vol 1, Ed. Bernard Braude & Bernard Lewis, (London/New York: Holmes
and Meirer, 1982); Boga¢ Ergene, Local Court, Provincial Society and Justice in the Ottoman Em-
pire: Legal Practice and Dispute Resolution in Cankirt and Kastomonu, (Leiden: Brill, 2003); Judith
Tucker, In the House of Law: Gender and Islamic Law in Ottoman Syria and Palestine, (Berkeley and
Los Angeles: University of California Press, 1998), Judith E. Tucker, Women in Nineteenth-Century
Egypt, etc.
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4.2.4.1. Opposition of the conservative Muslims to the OLFR

In the annulment decree of the OLFR, it was argued that the OLFR was
deficient in many respects; therefore it would be a disadvantage to Muslims if the
law remained in effect.”® The conservatives of neither Muslim nor non-Muslim
communities were satisfied with the OLFR.%** The conservative Muslims were
complaining about the OLFR on the grounds that it was relying on other Sunni
madhhabs’ rulings. They used the press to argue against the law until the CUP rulers
left Istanbul after the war.%**

The most vociferous conservative opponent to the OLFR was Sadrettin
Efendi, who was a scholar at Dar’iil Fiinun. Efendi’s arguments published in the
Sebil lir-Resat were quite representative of conservative Muslim people’s views and
their reasons for opposing the OLFR. He wrote almost 40 articles in which he
explained the flaws and inconveniences of the OLFR. Actually, he wrote his articles
as soon as the OLFR was promulgated, but the authorities did not allow the journal
to publish them immediately. The journal was able to publish Sadrettin’s articles in
1918.%%

In this section I will explore some of Sadrettin’s articles to show the concerns
of the conservative Muslims about the OLFR. Sadrettin was actually lamenting the
fall of tradition. His was concerned more with societal values shaped by Islamic rules

than with the actual needs of Ottoman society at the time. In his first article, Sadrettin

6328 Muharrem 1336 tarihli Hukuk-1 Aile Kararnamesi’nin lagvi hakkinda kararname see: Diistur
2.Tertip, 11.Cilt, Istanbul, Evkaf Matbaasi, 1928, 229. Also see: BOA, DH HMS 3-1 2-25, Al, 15
July 1919. Also see: Sabri Sakir Ansay, Medeni Kanunumuzun 25. Yildoniimii Miinasebetiyle Eski
Aile Hukukuza Bir Nazar Hukuk Inkilabimizi Aydinlatan Tarihi ve Tegrii Vesikalar.

%33 Alen Duben and Cem Behar, Istanbul Households, 214.

%34 Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 221

835 Sebil-iir-Resad, “Hukuk-u Aile ve Usul-ii Muhekemat-1 Seriyye Kararnameleri Hakkinda,” volume
15, number 382, 12 Aralik 1918.
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criticized the age limits placed on marrying couples and the authority given to judges
to decide whether a girl younger than 18 could marry or not. Sadrettin argued that
according to Sharia there is no age limit to marriage and it went against the etiquette
and Islamic morals of the society.®* In his fourth article Sadrettin also argued that
the stipulation in the OLFR banning the marriage of girls under 12 and boys under 9
were grounded on the views of Abdullah bin Siibriime and Ebu Bekir’iil Asim.
However, the authenticity of these scholars’ views could not be known for certain.®®’
For Sadrettin, those who were brought up by foreign governesses and those who

lingered in the streets with men wearing obscene costumes could not appreciate the

value of this rule.®® For Sadrettin, women in general posed a threat to society’s

636« _Altinct maddede: on yedi yasini itmam etmemis olan miinahike balige oldugunu beyan ile
miiracaat ettikte hali miitehammil ve velisinin izni munzamm ise hakim izdivacina miisaade edebilir”
denilmig. Madde-i sabikadaki mehazir ba-cemaaha bunda da mevcut oldugu gibi tislubu da bozuk.
Velisi dururken kiz iznname almak igin huzur-1 hdkime ¢ikarilacak! Bu ise ahlak-1 milliye ve ddab-1
Islamiye ile kabil-i Te’lif olmadig1 vareste-i beyandir.... Esasen icra-y: akd igin hdakimin miisaadesini
izn-i veliye ta’lik etmek ve bunu Imam Muhammed’in kavline isnad ettirmek de dogru degil. Hi¢bhir
zaman Imam-1 miisarinileyh éyle veli izin vermiyorsa hikim de miisaade etmesin dememigstir. Bilakis
mehr-i mislini verecek talip kiifiiv olup da veli-i akreb teanniiten razi olmuyorsa ona menut olan
hakkin alettertib ondan sonraki velilere ve velaydt-1 hassa ashabindan hi¢chbir kimse yoksa velayet-i
amme ashabwina intikal eyleyip onlarin da izin vermeleri lazim gelecegi Hiilasatii’l-Fetava ve sair
muteberdt-1 fikhiyede musarrahtir Sadrettin, “Hukuk-u Aile ve Usuli Muhakemat-1 Seriyye
Kararnameleri Hakkinda 1,” Sebil-iir Resad 383, volume 15, 19 December 1918.

837 “Yedinci maddede: “On iki yasmi itmam etmemis olan sagir ile dokuz yasini itmam etmemis olan
sagire hichir kimse tarafindan tezvic edilemez.” denilmis ve mezahib-i ma rufe-i Islamiye’den hari¢
olan bu hiikmiin bazi kiitiibde miictehidin-i eslaftan Abdullah bin Siibriime rahmetullahi aleyh ile Ebu
Bekirii’l-Asum ’a nisbet olunan bir kavle istinad ettirildigi layihada gésterilmis ve miictehid kavli olsa
da nass ve icmaa muhalif olmakla taklidi caiz olmayp onunla emir ve hiikiim olunsa da ser’an sahih
ve nafiz olmayacagindan gaflet edilmistiv. Bu naklin Ibn-i Siibriime’den sihhati de yoktur. Ebu
Bekirii’l-Asim ise komisyonca zannolundugu gibi eimme-i dinden bir miictehid degil, mutezile-i
Kadriye’den bir miibtedi’dir i'raza mevcut tesmiyesini inkdrla “.Gxad (o yall Jashll auall¥) Ao iy ”
demis olmasiyla ehl-i kelam arasinda istihar eylemistir. Ismi de Abdurrahman bin Keysdn dir. Bu sz
yalniz onun kavli veyahut rivayeti olabilir. Kiitiib-i mezkurede maan zikrolunmalar: da buna delalet
eylemekte olup hilafin ihtilafat-1 mutebereden olmadigina, kavl-i miibteda’ derekesinde bulunduguna
isarettir...” Sadrettin, “Hukuk-1 Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 4,”
Sebil-iir Resad 384, volume 15, 22, 26 December 1918.

638 “...Evet, zamanmimizda ecanib ile ihtilati ¢ogalan, bazi bilad-1 miitemeddinede her nasilsa aba’ ve
akrabalarimin emr-i dine ihtimam ettiklerinden erkek ve kiz ¢ocuklarmmi ecnebi miirebbiyeler ve
muallimeler ellerinde biiyiitmeye basladiklarindan ve her seyden evvel elsine-i ecnebiye tahsiline sevk
edilmekte olduklarindan birtakimlar: meslek ve marufu zayi ettiler. Vaktiyle tezvic edilemediklerinden
bir Islam ailesi teskil etmek icin i’dad olunamadiklarindan yoldan ¢iktilar. Gerdan, gégiis acik,
sag¢lar, kulaklar meydanda, diizgiinlii allikly yiizleriyle sokaklara diistiiler. Fariza-i tesettiirden gafil,
nehy-i flahi’den bihaber, mecma-1 ndsa dalp geng erkeklere harfendazlik ve sarkintihiga, oniine
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morals and they should be married off at an early age by their parents, so that their
minds would not be contaminated by Western ethics, to which they could possibly be
exposed at theatres and cinemas. Otherwise, prostitution and adultery would increase
in society.®*

In his 8" article on the OLFR, Sadrettin criticized the compulsory
announcement of the marriage. According to Sadrettin, for those living in the
provinces and villages, this stipulation would be burdensome.®*® However, the
conditions of war made it compulsory to announce a marriage: many women were
forced to marry by their male relatives when their husbands were fighting on the
fronts during the First World War.%*! This situation was depressing to the soldiers,
along with the bureaucratic burden it brought to the state.®** Therefore, especially

during war, it was better to get the marriage announced before the ceremony was

solemnized.

gelenlerle miilatafa ve miizahakeye, bazilari da muagaka ve miikatebeye ¢ikistilar. Filhakika asablari
miitezelzil olmus, biinyeleri zayiflamis, hatta verem illetine miiptela olmus gen¢ kadinlar ve kizlar
adeta tekessiir eyledi. Lakin bilmiisahede hddis olan bu fecayiin esbabi evvelden beri cari olan adat
ve ahkam-1 Islamiye’de aramak dogru degildir. Biihtan olur. Ma’lul-i illetinden fasl-i zaman ile
tehalliif edemeyeceginden esbabini da yine umur-i muhaddisede aramak icap eder. Emr-i dine
ihtimamlart olmayip tekalid-i felsefiyeye tabi olan aba ve akrabalarinin onlar: sevk etmekte olduklar
yollarda taharri eylemek lazim gelir. Bu netayic-i vahimenin mensei feraiz ve ddab-1 Islamiye’den
gafil ve mahrum birakilan o bicare ¢ocuklarin, o zavalli kizcagizlarin icabdt-1 medeniye zu’muyla
edebiyat-1 Garbiyeye, asab tehyic ve berbat eden romanlara dokiilmelerinde ve her giin sinemalarda,
tiyatrolarda facialar, dramlar, muasakalar temasasina dalmalarina ve ogrendiklerini kemal-i
itikadwyla yavas yavag nefslerinde tecriibe ve tatbike baslamalarindadr. Ser’an ve aklen mahzur ve
menfur olan su ahvalin kanunla énii alinmak lazim gelirken bir de vaktiyle veliler tarafindan tezvic
olunmak men’ olunursa, hiikkam-1 zamamin miisaadelerini tahsile ve bulug iddiasina ta’lik ve tas’ib
edilirse, her veli kizini yahut yetimesini tezvic edecek oldukta “Gelsin, gorelim: Baliga oldugunu
soyliiyor mu? Biinyesinin tahammiilii var mi? Kesfedelim.” denilecek olursa miintic-i hayir olur mu?
Ve memleketimizdeki akvam-: Islamiye 'nin ddab ve ahlaklariyla bu hiikmiin Te’lifi miimkiin miidiir?
Komisyon heyeti buralarini diigiinmemisler, ahkam-1 Islamiye hakkinda pek yanls zehablarda
bulunmuglardwr..”. Sadrettin, “Hukuk-1 Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda
4,” Sebil-iir Resad 384, volume 15, 26 December 1918.

%39 Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 4,” Sebil-iir
Resad 384, volume 15, 26 December 1918.

®90 Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 8,” Sebil-iir
Resad 386, volume 15, 9 January 1919.

%41 See previous chapter for details.

%42 See previous chapter for details.
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In his 12™ article Sadrettin agrees with the law that many corrupt practices
occurred because the marriage and the bride price were not recorded prior to the
OLFR. However, he still disagreed on the creation of a marriage certificate at a court
with the testimony of state officials. For him the witnesses should have been
religious and virtuous people.®*?

In his 14™ article Sadrettin spoke of the virtues of polygamy and criticized the
OLFR for limiting it. According to Sadrettin, sometimes a woman could not give
birth, she might be morbid, or could not handle the housework herself. Hence it
became a necessity for a man to have a second wife. Besides, according to Sadrettin
no man would ever marry a woman who put a stipulation limiting the man’s

polygamous behaviors in the marriage contract.*** In his 22" article Sadrettin again

mentions polygamy. In the 74™ article of the OLFR, the Quranic stipulation that a

643« Ve memleket-i Osmaniye’de nikahin icrast intizamsiz bir hale girmis olmasiyla bir¢ok

yolsuzluklar husule gelmis ve mevaki-i ser’iyesi olan nice kadinlarin icra-y1 akdleriyle alakadaranin
hukuklarimin iptaline gidildigi dermiyan olunarak esna-yi akdde ahkam-1 nikaha vakif olan bir zatin
huzuruyla akdname tanzimi bir emr-i mendub oldugu ve boyle bir akdname tanzim ve tescil edilmis
olmas ileride gerek akdin vukuu, gerek mehrin miktart hakkinda zuhur edebilecek olan ihtilafatin
oniinii alacagi gosteriliyor. Ve bu vazifenin niifus ve belediye memurlarina yahut katib-i adllere tevdii
ciheti de diisiiniilmiis ise de akdnamenin bilabeyyine mazmunuyla amel edilmesi muktezi olan vesaik
ctimlesinden olmasi da miiltezem olmakla her hususta velayet-i ammeyi haiz olan ahkama tahmili
daha miinasip addolundugu beyan olunuyo... Halbuki nikdhta mesnun ve miistehab olan ahkdmina
vakif olanlardan biri yahut bir hiikiimet memuru marifetiyle icra olunmasi degil, erbab-1 salah ve
adaletten sahitler bulundurulup teyemmiinen ehl-i fazl ve takva yediyle akdolunmasidir... ” Sadrettin,
“Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 12,” Sebil-iir Resad 387, vol-
ume 15, 16 January 19109.

644« .Evsat-1 nas ve fukaraya gelince madde onlar i¢in cidden muzir ve daima muhataralidir. Ciinkii
kadimin bazen ¢ocugu olmaz, bazen hastalikl olur yahut tedbirsiz beceriksiz olup umur-1 beyniyeyi
idare edemez. Vazife-i zevciyeti hakkiyla ifa eyleyemez. Zevci tekrar evienmeye muhtag olur. Maazalik
onu da terk etmek istemez. Hukukuna riayet eder. Kadin da iizerine eviendigine riza gésterir. Bazen
nobetini ortagina bagislar. Beraber geginir giderler. Lakin arada boyle sart-1 ta’lik bulunursa isin
rengi degisecek. Zevci onu terk etmeye muztar kalacak. Ve bir kere bwraktiktan sonra da tekrar
almayacak. Kadimin menfaat zanniyla koydugu sart onun harap ve perisanisini intac edecek. Bikes ve
bivaye sefalette kalip “Sebep olanlar hayir ve felah bulmasin” diyecektir. Erkeklere gelince bir¢oklar
bittabi buralarimi ibtidasindan diisiinecek, oyle bir sart-1 mekruh altina girmeyi istemeyeceklerdir.
Kizin ailesi tarafindan teklif ve israr olundugu surette ekseriya kabul olunmayacak; tarafeyn
yekdigerini begenmis, akdin icrast tasmim olunup aralarinda giizel bir ittihad temeli atilmis iken bu
sart-1 menfurun yiiziinden bozulup yerine bir tebaguz ve miinaferet esast kaim olacaktir...” Sadrettin,
“Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 14,” Sebil-iir Resad 388, vol-
ume 15, 23 January 1919.
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polygamous man must be just to all his wives is repeated. However, Sadrettin limits
the meaning of justice to the equality of the number of nights that a polygamous man
should spend with his wives. In Sadrettin’s view, if a polygamous man spent the
equal amount of nights with each of his wives, he could still love one of them more
than the others: treat her better financially, and the like. He even suggested to the
commission of the OLFR that the 74™ article of the law be revised to clarify that
justice in that context only meant the nights that a man spent with his wives.®*

In his 29™ article, Sadrettin criticized the 104™ article of first book’s first
chapter of the OLFR, which approved the divorce of a drunken man. This article was
grounded on Muhammad bin Salaam’s and Imam Shafi’i’s opinions. However,
Sadretttin argues that it was a mistake to ground this article on Imam Shafi’i’s view,

for he meant something else with his words.®* Besides, for Sadrettin getting a

645 « T amamiyla adalet yalniz zevceler degil, sair nds aralarimda da matlub ve herkesin iizerine

vacibdir. Higbirine zulmetmemek manasmadir. Bazilarina fazla ihsan ve ikram eylemeye mani
degildir. Zevceler de boyledir. Aralarinda miisavata riayetin viicubu beytutet hakkinda olur.
Gecelerini beyne’l-harair o vechle taksim eylemekten ibarettir. Yoksa her husus ve keyfiyette miisavit
ile amel etmek lazim degildir. Matlub ve vacib olan her birinin hal ve sanina gore nafaka, sisve ve
sekenalarini temin eyleyip hi¢birisinin ifa-y1 hukukunda tagyir etmemektir. Yoksa birisinin erbab-i
yesar ve ginadan olmasiyla istihkakinin kiymetce fazla oldugundan digerini de miistehak ve me’luf
oldugu suret-i maiseti degistirip onun mertebesine 1s’ad etmek icap etmez. Kezalik evvelki haremin
zat-1 eviad oldugundan, sebk eden hukuk, hidematindan dolayr ona fazla ihsanda bulunursa yenisine
de bir mislini ver, denilemez. Herbirinin miiteferrid bulundugu surette istihkaki ne ise miiteaddid
olduklari zamanda dahi yine o kadar. Fazlasi zevcin fazail ve vicdanina raci’ olup bab-1 hiikiimet ve
hiikkanmin miidahale edebilecekleri umurdan olmadigi mecmaun aleyhtir. Kanunlarin suitefsire mahal
kalmayacak niza ve ihtilafata bais olmayacak kadar acik yazilmasi da elbette matlub oldugundan
boyle bir kanun yapilacaksa bu maddenin de tashih olunarak “Miiteaddid zevceleri olan kimse
haklarinda icra-y1 adalet etmek ve hal-i hazirda gecelerini aralarinda miisavat iizere taksim etmek
lazimdir” denilmelidir...” Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri
Hakkinda 22,” Sebil-ir Resad 393, volume 16, 27 Subat 1919.

64« Miifarakatin bab-1 evvelinin fasl-i evvelinde 104’iincii maddede: “Sarhosun talaki muteber
degildir.” denilmis. Ve layihada bu maddenin Muhammed bin Selam hazretlerinin reyine ve Imam
Safii’nin iki kavlinden birine istinad ettirildigi gosterilmistir. Halbuki Imam Safii’nin o kavli zahir
hakkindadyr, talak hakkinda degil. Bu naklin ondan galat oldugunda Safiiye sekk etmezler.
Muhammed bin Selam hazretleri de ashab-i mezahib olan eimme-i miictehidinden olmayp Tahavi
akranindan ve Kerhi gibi tabaka-i salile ricalindendir. Belh ulemasindan olup Ebu Nasr kiinyesiyle
meshurdur. Tarihinde vefat eylemistir. Bu kavli, dort yiiz sene sonra Endiiliis’'te nes’et eden Ibn-i
Hazmii’z-Zahiri, mezhebimizin erkdnindan olan Imam Zefi rahmetullahi aleyhe de eylemistir. Bu
nakle itimad eylemek caiz olsa su maddenin ona bina edilmesi miimkiin olur ve ona istinad ettirilmesi
lazim gelirdi. Komisyon ona muvafik olmamistir, yahut ddem-i zikrini evia gérmiislerdir. Isabet
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divorce under such an unpleasant condition could be a woman’s opportunity to get
rid of an unwanted marriage, something the law does should not allow.®*’

In his 32™ article, Sadrettin argues that the ideology of the commission that
prepared the OLFR was more “Western” than it should be. For Sadrettin the
commission was not aware of the Islamic rules and regulations actually lived in
Ottoman society. He argues that marriage and divorce were a lot different there than
in Europe. For instance, Sadrettin claims that there is no irrevocable divorce or
waiting, iddah, period in European family law, like the one in Islamic Law. The 110"
article of the OLFR stipulated that a man should inform the judge bout his divorce
within fifteen days. However, what if he decides to reunite with his wife, which is his
right in Islamic family law? A woman’s iddah period is more than fifteen days, and
during this period she is under the responsibility of her husband economically. What
happens if the woman turns out to be pregnant and left without livelihood after the
end of fifteen days? For Sadrettin, the announcement of divorce would cause gossip
among the people, which would be another burden on both the woman and the man.

Sadrettin suggested that if it was important to record the divorce for the state, it

olmus, ciinkii sthhati olsa evvelden beri ehl-i mezhebinden ve ehl-i beladetten olan fukaha ve ulema
beyninde maruf olmasi icap edecek. Galat oldugu meydanda..” Sadrettin, “Hukuk-u Aile ve Usulii
Muhakemat-1 Seriyye Kararnameleri Hakkinda 29,” Sebil-iir Resad 396-397, volume 16, 13 March
19109.

647« kadnlarin lehinde zanniyla vaz” edilmis olan bu madde layikiyla teemmiil olunursa sirf onlarin
aleyhindedir. Ciinkii kadin sarhosun etvar ve mezaliminden evvelden beri bizar olmus da ayrilmak
istiyorsa simdi ayrilamayip taht-1 i'tisafinda kalacak. Hem de kendisinin tedeyyiin ettigi mezhep ve
itikadinca nikdahsiz olarak onunla yatip kalkmasi lazim gelecek. Bunu elbette vicdanina
yedirmeyeceginden nafakasindan vazgecip kedd-i yeminiyle geginmeye calisacak yahut mutekid
olmadig diger bir mezhepten istianeye kararnamede gésterilen aile meclisinden istifadeye mecbur
olarak bu kere de hakk-1 sarihi olan mehrinden mahrum olacaktir...” Sadrettin, “Hukuk-u Aile ve
Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 29,” Sebil-iir Resad 396-397, volume 16, 13
March 1919.

180



should be done after all issues such as irrevocable divorce and iddah were resolved
between the couple.®®®

In his 34™ article, Sadrettin criticized the 122" article of the OLFR, which
allowed women to divorce their husbands when afflicted with leprosy, vitiligo, or
venereal diseases after getting married. He argued that this article had ground in any
Islamic stipulation, word of a scholar, or law school. For Sadrettin, some venereal
diseases were curable, unlike leprosy and vitiligo. The reason for the spread of
venereal diseases was not Islamic marriages but the ever increasing number of
brothels. If prostitutes and their visitors were checked regularly, the state could
prevent the spread of the diseases. Sadrettin’s main fear regarding that issue was that

women whose husbands were afflicted with any of these diseases would immediately

get a divorce and resort to adultery, and eventually become prostitutes.®*®

848 «  Tecdid-i nikah ile telafi etmek istedigi talaki ihbar ve isaa etmek zeve icin kiilfet ve mesakkati,

zevce ve evlad i¢in mazarratt dai olur. Konu komsu esbabini tefahhus ve taharriye kiyam ederler.
Bircok kil u kale bdis olur. Maksudun fevt ve hayat-1 ailenin séniip mahvolmasina sebebiyet verir.
Bahusus her talak her mezhebe gore sahih ve vaki degildir. Ahali-i Islamiye salik olduklart mezahib-i
mutebere-i eimmeden istifade etmek isterler. Kendi mezhep ve kanaatlerince vaki olmayan bir talaki
nasil gidip hdkime tescil ettirebilirler. Komisyon hi¢ buralarini diisiinmemigler. Bu maddeyi istinad
ettirecek kil-i kavli de bulamamuslar. Avrupa kavanininden alimmis ceza kanununa zeyl edilmek
istenilen bir madde ile de teyid olunarak ihbar ve tescil i¢in yalniz on bes giin miihlet tayin ediyorlar.
Iddetin inkizasina kadar olsun tehirine ruhsat verilmiyor. Teklif cidden agur... Hiikiimet-i seniyye de
bu ciheti nazar-: iltifata almis. Nesr olunan bir nizamname ile talak-1 ric’i de bu miihletin inkizasi
iddetten muteber tutulmasina miisaade olunmus nikdha riicu olundugu surette ihbara hacet
kalmayacak. Burast giizel. Lakin zevcesi kabul ederse esna-yt iddette hal-i nikdha avdet talak basinda
da olur. Ve ehemm ve elzem olan da boyle tecdid-i akd ile nikdha avdetin esbabini teshil ve temhid
eylemektir...” Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 32,”
Sebil-iir Resad 402-403, volume 16, 3 April 1919.

9 « Hastaligin gerek oralarda intisarina, gerek memleketimize intikaline sebep olan nikih-1 ser’i
degil, zamanmin serbest bwrakilip umumhanelerin kisade bulundurulmasi, oradakilerin arasira
muayeneye tabi tutulmalart men’-i intisarina kifayet eder addolunarak sebeb-i husuliiniin her yerde ve
her zaman i¢in umur-1 miibahe menzelesine getirilmis olmasidir. Bu misillii ilel ve emrazin men’-i
intigart matlub olunca fiil-i zina ve esbabi, taife-i nisamin agik sagik gezerek rical ile ihtilati kanun ile
men’ olunmalidir. Hastaligin men’-i sirayeti icin hdkimlerin izdivac edecek olanlardan sihhatlerine
dair rapor talep etmekte olduklar, muhaddirat ve bakiratin da kable’n-nikdh muayeneye tabi
tutulduklar: séyleniyor. Bu hususa dair gecen sene makam-1 sesihatten bir emirname isdar edilmis
oldugu da gazetelerde goriilmiis yahut isitilmis idi. Tedabir-i sthhiye haddizatinda giizel seydir. Lakin
bununla maksad hdsi/ olmaz. Nikdhtan me’yus olanlar zinaya dékiilecekler. Hastaligin intisar
maaziyade devam edecek. Ve bunlarin yiiziinden bunca tahir bin tahiranmin miinakehdti ducar-i
miiskilat olacak. Ahdli-i Islamiye nin 4dab ve ahlakiyla kabil-i te’lif olmayip erbab-1 hayd va gayretin
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In the 35™ article, Sadrettin demanded that women should not get divorced
even if their husbands suffer from mental illness. The 123" article of the OLFR
allowed women whose husbands were mentally unstable to get divorced a year after
they sued the husbands. This article was grounded in the Maliki School. Sadrettin
argues that this principle is applicable only to Maliki followers; hence Hanafi judges
could not resort to it and the article is not applicable to everyone.®®® In the same
article Sadrettin also criticized the core article of the OLFR, the 126", which allowed
women to get a divorce if their husbands were missing and were left without the
means of livelihood. He wrote that this principle was grounded in the Maliki and
Hanbali schools. However, the article was not applicable since these two schools
allowed the divorce only if a woman was not able to buy even a loaf of bread. For
Sadrettin this article was not suitable for any of the four law schools. Sadrettin also

argued that the number of missing husbands could not be that high. Yet even if it

tibaina elbette giran gelecek olan su teklifin mesakkatini onlar ¢ekecekler, onlara inhisar edecektir.
Her yerde tatbiki dahi miiteyessir olmayacagr gibi bircok suiistimaldta da sebebiyet verecektir.
Lzdivac edeceklerin ilel-i sariyeden salim olduklarini tahkik eylemek kendilerine ve ailelerine diiser,
hakimlere degil. Erbab-1 hiikiimet ve ehl-i ilm ve hikmet ig¢in bu babda yapilacak olan sey ndsa lazim
gelen ihtardt ve vesaya ile miimkiin olan teshilatin ifasindan ibarettir. Tarafeyn liizum gériirler de
isterlerse bu misillii uyitb ve ilelden selameti nikdhlarinda sart eylemek mezheb-i Maliki’'de caiz
oldugu gibi zevce zevcinde boyle bir ayibin viicuduna yahut hudusuna itlainda hakk-1 hiyar olmasini
akd esnasinda sart ve ta’lik ettirmek mezhebimizde de miimkiindiir. Bundan fazlasina da hdcet
yoktur...” Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 34,”
Sebil-ir Resad 414-415, volume 16, 15 May 19109.

650 « _Kable'l-akd, ya ba’de’l-akd kable’d-duhul zeve tecenniin ederse zevcenin taleb-i tefrike hakki
olmas: fmam Muhammed’den mervi olan ahd kavline muvafik olup lakin ba’de’d-duhul héadis olan
cinnet ve illet boyle degildir. Maliki mezhebince muhtelefiin fih olup ba’de’d-duhul hadis olan cinnet
yahut cizzam ve barastan dolay: tefrik hiikmiiniin nafiz olmasi i¢in hakimin o mezhebi mu tekid olmasi
da lazimdir. Mezheb-i Hanefi le miitedeyyin olup tefrikin adem-i sihhati miin’akid olan hiikkam i¢in
miimkiin olamaz. Bu misillii maddeler hakkinda en ziyade bu cihetin nazar-1 dikkate alinmasi lazim
gelir. Ciinkii mesele din meselesi, hall ve hiirmet meselesidir. Maddenin miietni de ba’de’d-duhul
hddis olan illet hakkinda pek sarih degil. Herhalde ba’de’d-duhul lafzi ilave edilir ve miiddet-i tecil
bir seneye hasr olunmaywp drd-yu etibbanmin ittifakiyla sifasindan ye’sin tahakkukuna ta’lik olunursa
bundan daha miinasip olur...” Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye
Kararnameleri Hakkinda 35,” Sebil-iir Resad 429-420, volume 16, 5 June 1919.
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were high, a chaste woman should wait for the return of her husband. He suggested
that she could work or that the relatives of her husband should take care of her.®*

In his 37" article, Sadrettin also criticized the 127" article of the OLFR
according to which a judge can divorce a woman from her missing husband who left
her without alimony. The state would investigate the husband, and she should wait
four years after she applied to the court. If the husband went missing during the war,
she should wait until the soldiers and prisoners of war have returned. She should also
wait her iddah period. This article for Sadrettin was grounded on the Maliki School,
and contradicted the Hanafi and Shafi Schools. Sadrettin argues even if it were
applied and a woman would get divorced, she would have a bad reputation and some
people might even call her a “slut.” She would not be able to find another husband
and would be left without any means of livelihood, which she might get if she heard

from her missing husband ever again.®

881« Mezhebimize muvafik oldugu gibi olan bir kimsenin nafaka cinsinden bir mal terk etmeksizin

tegayyiib ve fikdamindan dolayr zevcesinin tefrikine gidilmek mezheb-i Safii’ye de uymaz. Maliki ve
Hanbeli mezheplerinden alinmis olacak. Lakin yine dogru degil. Ciinkii bu maddeden tebadiir ettigi
tizere tamam-1 nafakamin tahsili miitezzir olmak, hiikm-i tefrik icin onlarin mezheplerince de kafi
olmaz. Tefriki onlar ancak sedd-i ramak edecek bir kuru ekmek bulamadig: surette tecviz eylemisler
ve maazalik bu tefrikin de bir hiikm-i kat’T mahiyetinde olmadigimi kitaplarinda tasrih etmislerdir.
Erkek zuhiir edip de vaktiyle nafaka birakmis oldugu yahut kadimin nafakasini iskat eylemis.
Bulundugu bir menhec-i ser’T iki sahid-i adl ile ispat ederse tefrikin batil olacagini, zevce iddet
beklemis ve ondan sonra baskasina varmis ve zeve-i sani duhul etmis olsa da nikdhi muteber olmayyip
ewvelki nikdhla zevc-i evvelin olacagim mufassalan beyan eylemislerdir... Hdsuli su madde higchbir
mezhebe muvafik olmayp 128. maddenin buna dair hiikmii ictimaa muhaliftir. Komisyon hey dt-i
aliyesinin buralarina vakif olamadiklar: ve etrafiyla diisiinemedikleri anlasiyor. Bu maddenin vaz’
ve tesriinden 6yle fayda ve maslahat da beklenmez. Memleketimiz ahalisinden 6yle tegayyiib ve ihtifa
ederek hiikiimet-i seniyyeyi kendilerini bulup meydana ¢tkarmaktan aciz birakmis olanlar ¢ok degil,
belki hi¢ bulunmaz gibidir. Zevcesinin nafakasint vermekten bahl eden kimseler bunu yapmazlar. Ve
buna hacet gérmezler.... Tegayyiib ve ihtifa hicbir zaman sebepsiz olmaz. Ve her ne sebebe mebni
olursa olsun béyle sefer ve ihtifaya muztarr olanlarin ugradiklart musibet da’i-i sefkat iken bir de hal-
i tegayyiiblerinde haremlerine géz koyanlar, onlari taleb-i tefrike sevk edenler bulunursa bile tezaiif
edecek. Bu madde, o gibilerine ciiret verecektir. Buralari etrafiyla teemmiil edilmek lazim gelir.

Nafaka-i evvel ve ahir tahsil olunabilir. Zevcin boyle bir musibete giriftar oldugu zaman zevcesi kendi
maliyla ve sa’yiyla geginir. Ehil ve akrabalar:t da ona bakacaklardir. Bu maddeye liizum yok. Ne
akval-i fikhiye, ne de masalat-1 dmmeye muvafik degil.” Sadrettin, “Hukuk-u Aile ve Usuli
Muhakemat-1 Seriyye Kararnameleri Hakkinda 35,” Sebil-iir Resad 429-420, volume 16, 5 June 1919.

652« Mezheb-i Maliki nin miinferid oldugu tecil ve tefrik hiikmii bilad-1 Islamiye’de mefkud olanlara
mahsustur. Binaenaleyh bu madde ona da muvafik olmayip bilad-1 Islamiye’de mefkud olanlara

183



In his 38" article on the OLFR, which was published after the abrogation of
the law, Sadrettin commented on the 130™ article, concerned with the establishment
of a family council for finding solutions to a couple’s problems. That council was
also authorized to decide a divorce. However, Sadrettin argues that this article was
grounded on the Maliki School and that it would be a mistake to apply it to the
followers of the Hanafi madhhab. For Sadrettin, the interdenominational use of the
Islamic schools of law is not appropriate.®®

Sadrettin, other conservative intellectuals, and the ulema lamented the
crumbling of the Islamic tradition in Ottoman society. He criticized the OLFR
commission for not paying attention to the Islamic legal tradition that had been

evolved through the centuries, instead making use of the so-called weak legal views

that it deemed more practical for their ideological purposes. Together with the non-

tesmili icmaa muhaliftir. Bilad-1 Islamiye’de yahut matlub olan tahkikata kabiliyeti olan havza-i
hiikiimet-i Osmaniye’de mefkud olanlara maksur olsa da bu reyin kabuliinii, miiberhen ve muallel
olan mezheb-i cumhurun terkini muktezi yoktur. Zamanmn efkdr ve icabdtina muvafik demek esbab-1
tercihten degildir. Mezheb-i cumhuru mu’tekid olan hiikkam igin onunla hiikmetme mesru olmaz.
Hassaten onun ma’muliin bih olmast emrolundugu surette ger¢i hilafinda ma’zul olup kendi
mezhepleriyle de mezuniyetleri olmadigindan hiikmedemezler. Lakin onunla hiikmedebilmeleri de
laakall riza-y1 Bari’ye muhalif olacagr zan ve zehabinda bulunmamakla mesruttur. Ve illa icmaen
nafiz olmaz. Kaybin hakki bakidir. Ve her kim tarafindan hiikmolunsa ezvac i¢in haywrl olmadigr gibi
bu tefrik dyle zannolundugu gibi zevcat igin de maslahat-1 sthiha temin etmez. Ciinkii ibtidaen kat iyeti
haiz olmadigr gibi her vakit igin de siiphelidir. Memleketimizde me’luf sekene-i Salibe miyaninda
Maliki mezhebi sayi ve maruf olmadigindan pek garip goriilecek. O kadint zevcelige kabul edecek
olan da hemen bulunmayacak. “Evli insanlar diyar-1 gurbette kim bilir ne yapiyor. Vefasiz sillik, bes
sene bile bekleyemedi.” diyecekler. Hele kendini bilen, din ve mezheple miitekayyid, hayri me 'mul
olanlardan hi¢hir kimse ona ragbet etmeyecek. Bu tefrik onun dul kalmasina ve o zamana kadar
olmakta oldugu nafakadan bilahare zevcinin mirasindan mahrum olmasina sebep olacaktir. Komisyon
buralart da teemmiil etmemisler.” Sadrettin, ‘“Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye
Kararnameleri Hakkinda 37,” Sebil-iir Resad 431-432, volume 17, 24 July 1919.

853 “Buralari etrafiyla teemmiil edilmek lazim gelirken hi¢ diigiiniilmemis. Mezheb-i Maliki iizere aile
komisyonlari teskil edilsin, onlarin verecekleri hiikiimler sicillere kaydolunsun, itiraz mesmu’ olmasin,
denilmekle mesele hallolundu zannedilmis. Emr-i nikdhta hall ve hiirmet ahkdmi telfik-i mezahib
vadisinden yok yere tesvis edilmistir. Bunda zevcat icin hayw ve maslahat yoktur. Oyle zevcine ilan-i
husumetle hilaf-1 mezhep ayrilmis olan kadini ahalimizden kim alacak. Ona tekarriib etmeye havas ve
avam eger zina demezlerse elbet siipheli taniyacaklardir. Magrib diyarina yahut Sudan’a gidip
Malikilere varacak degil ya. Daha etrafli diistiniiliirse onu Malikilerin de pek kabul etmeyecekleri
anlasiliyor...” Sadrettin, “Hukuk-u Aile ve Usulii Muhakemat-1 Seriyye Kararnameleri Hakkinda 38,”
Sebil-iir Resad 439, volume 17, 28 August 1919.
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Muslim religious leaders critiques, the opposition of Muslim conservative

intellectuals and the ulema played a part in the annulment of the OLFR.

4.2.4.2. Opposition of non-Muslim religious leaders to the OLFR

The authorization of the qadi courts to handle cases related to marriage,
divorce, and dowry claims of non-Muslims in the 156™ article of the OLFR brought
about an uproar among the religious leaders of these communities, the
representatives of the Great Powers who supported them, and the Ottoman
government.®>* Non-Muslim community leaders showed a great degree of discontent
with the new family law. The Greek Patriarch and the Jewish Rabbi reacted
negatively to the family law of 1917 because it intervened with their communities’

religious affairs.®®

During the assembly meetings when the OLFR was being discussed, a deputy
from Aydin, a non-Muslim, Emanuelidi Efendi, argued that the OLFR was against
the 11" article of the Constitution, Kanun-i Esasi, which gave various religious
communities of the Ottoman Empire the right to practice their religion.®*® The Greek
Patriarchate established a commission to prepare a memorandum to be sent to the
Judicial Committee of the Assembly saying that solemnizing marriage was a
religious duty that should be performed by the church. Besides, since the times of the
sultan Mehmed 11 (r. 1444-46 and 1451-81), the performance of this duty had been

allocated to the church as a privilege. This privilege belonged to the Greek Church

% Giilnihal Bozkurt, Bati Hukukunun Tiirkiye'de Benimsenmesi, 175-177.
8% Sabri Sakir Ansay, Medeni Kanunumuzun 25. Yildoniimii, 223
%58 Mehmet Akif Aydin, islam-Osmanl Aile Hukuku, 222-223.
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for centuries; neither the 1839 Giilhane Hatt-1 Hiimayun nor the 1856 Islahat

Fermani had disturbed it, and it should be kept as it was.®>’

Greek, Armenian, and Jewish religious leaders demanded support from the
European countries via the embassies in Istanbul. They even insisted that pressure
should be placed on the Ottoman state. These religious leaders even considered not
abiding by the OLFR, even if it meant a civil offence.®®® The non-Muslim religious

leaders told their community members to disregard the OLFR.

Non-Muslim religious leaders lobbied the press and used all available media
to reclaim their rights on their communities’ family issues. The Greek government
protested the OLFR. In the BOA®™® document file titled “Severing the Diplomatic
Relations with Greece,” there is a letter sent from the Greek Foreign Ministry to the
Dutch consulate in Athens.?®® The letter addresses the Queen of Holland, saying that
the OLFR means the end of the arrangements that privileged the orthodox Greek
population in the Ottoman Empire; hence the Greek government had protested the

new family law.®®

Together with the protests of the conservative Muslims, these efforts resulted

in the annulment of the law in 1919, with heavy pressure coming from the major

%7 Austrian State Archive, Haus und Hof Archiv, Politisches Archiv (PA), XII, LVI 17 November
1917, cited in Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 223.

658 Austrian State Archive, Haus und Hof Archiv, Politisches Archiv (PA), XII, LVI 17 November
1917, cited in Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 223.

%59 Prime Ministry Ottoman Archives

880 According to the document the letter was sent on 14 August 1918.

001« Yunan konsoloslugu majesteleri Hollanda kralicesinin biiyiikel¢iligi aracihigiyla senato’nun
resmi ilanina dair bir itiraz metnini iletti. 25 Ekim 1333 tarihli aile hukuku’na iliskin kanun uzun
stireden beri Ortodoks olan Osmanlilara taminan ayricalikli diizeni degistirecek ve yine bunu
destekleyecek sekilde Tiirkiye 'deki Osmanlt devletinde yunan tebasinin da menfeat ve ayicaliklarin
kaldirak olan kanun soz konusudur...” HR HMS ISO 66 27, November 1918.
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authority of the occupying forces in Istanbul, Itilaf Devietleri Yiiksek Komiserligi

(The High Commission of the Allied Forces).

4.2.4.3. Annulment of the OLFR

In general, the reforms created the following changes:

Allowed women to put stipulations in their marriage contracts against
polygamy;
e Put limits on a man’s unilateral right to divorce his wife;
e Allowed women to seek divorce; and
e Expanded the authority of the Sharia courts to include the family
matters of non-Muslims.

Reforming the above-mentioned areas troubled the conservatives in both
Muslim and non-Muslim communities in late Ottoman society. All religious
authorities felt disturbed by the encroachment of the state into the domains over
which they claimed a monopoly of power: the spheres of the personal status and
family belonged to the religious authorities, and they resisted the shrinkage of their
power in these domains.®®? Besides, the extension of citizen rights to non-Muslims
plagued the Great Powers, who had been meddling with the internal affairs of the
Ottoman Empire for more than a century. Both the conservative Muslim and non-
Muslim community leaders and by the occupying forces objected to and protested

the OLFR via journals and bureaucratic procedures, ushering in the events that led to

%2 Deniz Kandiyoti, “End of Empire,” 27
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its annulment. On June 19, 1919 (20 Ramadan 1337), the OLFR was abrogated with

a decree, with the legal provisions preceding the OLFR back in effect.®®

However, the abrogation of the OLFR complicated the legal and bureaucratic
procedures of family law issues in the Ottoman Empire.?®* Despite the fact that the
war had ended, the problem of missing husbands continued and women’s difficulties
of livelihood were prolonged. In two documents dated June 10, 1922, and October
19, 1922, respectively, the Council of Ministers tried to decide whether the court of
Kazaskerlik or local gadis should be responsible for marriage annulment cases

brought because of missing husbands and alimony difficulties.®®

Moreover, despite the fact that the OLFR was abrogated, for the practicality
of family law issues, the OLFR was used in the Ottoman Empire until the 1923. In
the cases | examined from the years 1919, 1922, and even 1923, some qadis referred
to the OLFR to empower women, even after it was abrogated. In the next chapter, |
will explore the content of the OLFR in detail by presenting examples from the sijills

I have examined.

663 8 Muharrem 1336 tarihli Hukuk-1 Aile Kararnamesi’nin lagvi hakkinda kararname; see: Diistur
2.Tertip, 11.Cilt, Istanbul, Evkaf Matbaas1, 1928, 229. Also see: DH HMS 3-1 2-25, A1, 15 July 1919.
%4 In another document it was said that divorce issues would be handled via a certificate of proof tak-
en from the Sharia court and a document taken from the Istanbul population register. DH SN THR 3,
117, A15 April 1920.

%65 SD TN2, 2847, 39 13 March 1922; MV 224 148, 19 October 1922.
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CHAPTER 5

EXPLORATION OF THE OTTOMAN LAW OF FAMILY RIGHTS

OF 1917

In this chapter I will explore the OLFR and its application in Istanbul courts
from 1915 to 1923. The period chosen reflects both the reform and pre-reform legal
culture and practices. Examining the court proceedings of that period, | was able to
compare and explore the situation related to family law in the late Ottoman Empire
and prepare an exact report. Based on my findings from court proceedings, I will
argue that with the promulgation of the OLFR, both Muslims and non-Muslims who
suffered for various reasons in their marital lives gained more space and rights to
seek justice. Although both Muslim and non-Muslim men resorted to the OLFR for
their family law-related problems, the general tone in the court records indicates
that, as in pre-reform times, the law protected the interests of women, who were
deserted, left without livelihood, beaten or insulted by their husbands. By giving
examples from the court records, | will try to show how both Muslim and non-
Muslim women of the Ottoman Empire benefited from the application of the
Ottoman Law of Family Rights of 1917. It must be said, however, that the rhetoric of
the court proceedings did not drastically change after the promulgation of the OLFR,

and some pre-reform practices also continued with new applications.
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5.1 Exploration of the OLFR and application of it in late Ottoman Empire
Istanbul

The Ottoman Law of Family Rights of 1917 is composed of two separate

books. The first book, Miinakehat, concerns marriage; it contains 6 chapters, bab, 15

sections, fasi/, and 101 articles. The second book, Miifarakat, deals with divorce; it

contains 3 chapters, 5 sections, and 56 articles. In total, the OLFR contains 157

articles related to the marriage and divorce elements of Islamic family law.
The organization of the OLFR is as follows:

First Book (Kitab-1 Evvel): MARRIAGE (Miinakehat)

CHAPTER | ARTICLE NUMBER
1% Section: Engagement 1-3
2"'Section: Legal Competence for Marriage 4-12
CHAPTER I ARTICLE NUMBER
1%'Section: Legal Disabilities for Marriage 13-19
2"'Section: Legal Disabilities for Marriage of Jewish Citizens 20-16

3"Section: Legal Disabilities for Marriage of Christian Citizens 27-32

CHAPTER 111 ARTICLE NUMBER
1%'Section: Marriage Agreement 33-39
2"'Section: Marriage Agreement of Christian Citizens 40-44
3"Section: Homogamy (Kefaet)®®® 45-51
CHAPTER IV ARTICLE NUMBER
1% Section: Nullity (Butlan)®®” and Voidability (Fasid)°®® of a Marriage 52-58

666 Kefeat is one of the basic obligations of Islamic family law. According to the law, if a couple wants
to marry, the bride and groom must have similar socioeconomic status, cultural backgrounds, and reli-
gion. | hereby use the word kefeat and Ottoman homogamy interchangeably.

%7 In 1slamic family law, if a man marries to relative, with whom marriage is forbidden, marries a
woman during her waiting, iddah, period, marries two sisters at a time, marries a woman who was
formerly divorced by irrevocable divorce, marries a polytheist woman, or marries without testimony
his marriage is null, butlan. In such a marriage neither the husband not the wife has any right to claim.
%8 In Islamic family law, marrying without permission of a guardian, not abiding by the bride price,
mehr, conditions, marrying a woman without knowing that she is already married, and marrying with-
out meeting the homogamy conditions constitutes a voidable, fasid, marriage. At the end of a fasid
marriage, the wife gets her bride price, her iddah, and nafaga. A child born of such a marriage is legal.
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2"'Section: Nullity and Voidability of Marriages of Jewish Citizens 59-62

3" Section: Nullity and Voidability of Marriages of Christian Citizens 63-68
CHAPTER V ARTICLE NUMBER
1% Section: Rules of Marriage 69-77
2"Section: Rules of Marriage for Christian Citizens 78-79
CHAPTER VI ARTICLE NUMBER
1% Section: Bride Price (Mehr)®®® 80-91
2" Section: Maintenance Allowance (Nafaga)®’” 92-101

Second Book (Kitab-i Sani): DIVORCE (Miifarakat)

CHAPTER | ARTICLE NUMBER
1% Section: General Rules of Divorce 102-110
2" Section: Revocable Divorce (Talak-1 Ric’))®™* and Irrevocable Divorce (Talak-:
Bain)°" 111-118
3" Section: Annulment of Marriage, Hiyar-1 Tefirig®" 119-131
CHAPTER I ARTICLE NUMBER
1*" Section: Divorce of Christian Citizens 132-138
CHAPTER 111 ARTICLE NUMBER
1% Section: Waiting Period, 1ddah®” 139-149

2" Section: Maintenance Allowance, nafaga of a woman during her waiting period
150-154

Miscellaneous Articles 155-157

%9 1n Islamic family law, bride price, mehr, is a necessary payment by a husbhand to a wife for mar-
riage.

870 In Islamic family law, a husband must provide his wife with food, shelter, and clothing as long as
he is married to her. This is called nafaga. He also has to provide for her during her three-month wait-
ing period, iddah, if he divorces her. If a woman is pregnant, he has to cover her expenses and provide
her iddah nafaga until she gives birth. | hereby use the word nafaga for maintenance allowance; and
the word iddah for a woman’s waiting period after being divorced by her husband.

%1 In Islamic family law, talag-: ric’i, revocable divorce is a kind of divorce that does not require
making a new marriage contract and the payment of mehr if a husband wants to reunite with his wife.
%72 |n 1slamic family law, if a man divorces his wife by uttering the divorce word for the third time, the
divorce is irrevocable, talag-: bain.

673 Annulment of a marriage by decision of a judge is hydr-1 tefiig.

%74 According to Islamic Law, a woman should wait three menstruation cycles, so that it is known
whether she is pregnant or not. Having the waiting period, she can remarry. This waiting period is
called iddah. During iddah, a husband is responsible for covering his ex-wife’s living expenses. See:
Sabri Sakir Ansay, Medeni Kanunumuzun 25. Yildoniimii Miinasebetiyle Eski Aile Hukukuza Bir
Nazar Hukuk Inkilabimizi Aydinlatan Tarihi ve Tesrii Vesikalar, 212—-213.
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The aim of the reformers was to establish legal unity in the Ottoman Empire;
hence the OLFR contained separate articles for Jews and Christians. The civil code
of Russia from 1883 also had a similar structure: there are separate articles for
different religious groups in the civil code.®” In the OLFR, 13, 27, and 5 articles,
respectively, specifically concerned Jews, Christians, and people of both religions.
Besides, 115 articles were common to Muslims and Christians, 134 articles were
common to Muslims and Jews, and 97 articles were common to people of all three
religions.®”® In the next section I will explore the articles of the OLFR both for

Muslim and non-Muslim populations of the Ottoman Empire.

5.1.1 Examination of the articles of marriage in the OLFR
The OLFR codified the two main areas of family law, marriage and divorce.
In this section and in the next I will explore these two main areas of personal status

law by citing examples from the sijils of Istanbul courts.

5.1.1.1. Engagement ceremony

The first book of the OLFR is about marriage. It starts with a regulation on
the engagement ceremony. This is the first section of chapter 1, and it is composed of

three articles. According to the articles 1 and 2, being engaged does not mean to be

®7> 7iyaeddin Fahri Findikoglu, Essai, 34.
%7 Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 52-53.

192



married. If an engagement decision is reversed, the bride price, mehr, is bound to be

paid back, though presents remain.®’’

According to Hayrettin Karaman, the Turkish word nisanlanmak, which
means engagement, was first used in the OLFR. Although nisanlanmak as a concept
appears to be introduced to Ottoman family law with the OLFR, the earlier concept
of Hitbe already included what is meant by nisanlanmak in the OLFR, and more.
According to Karaman, flirting, a man proposing a woman to marry, promising and
even agreeing on mehr were all included within Hibe.”® Agreeing with Karaman,
Mehmet Akif Aydin argues that niganlanmak was not a new concept, but a
restructuring of an already existing one.®”® However, Halil Cin argues that as a
concept, nisanlanmak was first institutionalized with the OLFR.®® Whether
institutionalized or not, the inclusion of the engagement ceremony did not make

much difference in terms of women’s rights.

| have not come across an engagement case in the documents | examined.
However, Zahid Candarli gives an example of a court record dated June 10, 1916,
from Izmir. In the record a woman plaintiff sued her ex-fiancé for the charges of her
weaving loom that she sold for her supposed wedding expenditures. The court

recognized her claim and the ex-fiancé was made to pay her the expenditures.®®*

T OLFR, article 1, article 2.

%78 Hayrettin Karaman, Mukayeseli Islam Hukuku I (istanbul: Iz Yaymncilik, 2001), 294-295.

®7% Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 183.

%80 Halil Cin, Islam ve Osmanli Hukuku 'nda Evienme, 294.

%81 7ahid Candarli, L Evolution du Mariage en Droit Turc et la Condition du Mari (Fribourg, 1941),
89 quoted in Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 64.
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Apparently, Ottoman women had also been using the gadi courts widely
before the OLFR for engagement issues. The institutionalization of already existing

concepts in Islamic Law possibly made it easier to claim rights legally.

5.1.1.2. Credentials for marriage

The second section of the first chapter of the OLFR talks about the
credentials for marriage in nine articles. According to article 4, a boy has to be 18

and a girl has to be 17 years old to be competent to marry.®®

However, a girl’s father
has to be consulted for the marriage. If a father thinks that his daughter’s husband is
not her equal, he can resort to the court for the annulment of his daughter’s marriage.
As an innovation, with the OLFR, a father’s consent was asked in advance as a

precaution against further discord.®®

According to articles 5 and 6, if a boy and a girl have not reached the
maritable age, a judge could decide whether they can marry or not by assessing their
situations. However, once again a girl’s father will be consulted. However, this time
he also has to give his permission for a marriage to be contracted.?® For the
Christians, the age limit is 22 for a man and 20 for a woman to get married. If the
prospective couple’s ages are below the limits, their parents will be consulted for

consent.®®®

%82 OLFR, article 4.

%83 Ziyaeddin Fahri Findikoglu, Essai, 36.
%84 OLFR, article 5, 6.

%8 OLFR, article, 12.
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If a girl is younger than 9 and a boy younger than 12, neither a parent nor a
judge could marry them according to the law.®® This article was different from the
pre-existing practice of Islamic family law in the Ottoman Empire. However, it
should be mentioned that the argument against parents’ unrestricted rights to marry
their children was actually the employment of one of the Islamic family canons.
According to the canon developed by Ebu Bekir el-Esam, the parental authority was
built on the idea of the well-being of children. Since there was no benefit to marrying
children before they reached puberty, it was not allowed. According to Aydin, the
idea of el-Esam best suited Ottoman times, and the legislators of the OLFR preferred

to employ it in the new family law.%®’

According to the Hanafi School, parents could marry their mentally defective
children. Regarding the situation of the mentally ill, the OLFR required an absolute
necessity for these people to marry. However, it was up to the judge to decide
whether the condition was an absolute necessity or not. The law did not define

precisely what constituted an absolute necessity.?®®

In the court records | examined, | came across neither an age-limit case nor

one with an incident of mentally defective people’s marriage.

5.1.1.3. Restraints of marriage

This is the first section of the second chapter of the book of marriage. The

section about restraints of marriage is composed of seven articles. Since all four

%8¢ OLFR, article, 7.
%87 Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 186.
%88 OLFR, article, 9.
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schools of Islamic Law agreed on people who could not marry each other, the OLFR
did not bring much difference regarding this aspect. The articles 13 to 19 defined
restrictions for Muslims; 20 to 26 for Jews; and 27 to 32 for Christians Ottoman

citizens’ restrictions in marriage.®®®

However, an addition to the 200" article of the penal code was made to
accompany the OLFR, which sentenced—between six months and three years in
prison—those who married an already married woman or who witnessed such a
ceremony.®®® Given the social upheavals and destitution caused by men lost or killed
in war, such an addition to the penal code was a wise decision by the legislators. It
was not rare that a woman who was widowed or whose husband appeared lost
married another man, either on her own or through her guardian—only to have the
first husband reappear after some time.®® For example, the war veteran Osman
resorted to a court to reclaim his wife Servet, who had been married off to Mehmet
by her uncle, Omer Riza. Osman argued that Omer Riza unlawfully married off his
wife to Mehmet. The marriage was null and Servet should return to their house.
During the trial, Servet said that her uncle made her marry Mehmet, but that Mehmet
and had not consummated and that she wanted to go back to her first husband,
Osman. When Mehmet agreed, the qadi decided that the second marriage was null,
and Servet went back to her first husband. Since Servet and Mehmet did not have a

sexual intercourse, Mehmet did not have to pay Servet the mehr.%%

%89 OLFR, Chapter 2, Sections 1,2 and 3.

5% See previous chapter for details of the changes regarding the 200™ article of the Ottoman Penal
Code.

%91 See chapter 4 for details.

2 “Galata’da Karadeniz otelinde mukim sahsi mud tref Osman ibn-i Ali Galata Mahkemesinde
Meclis-i Ser’i Serif-i Enverde Galata’da Cesme meydaninda Haci Omer mahallesinde muhtar Kazim
Efendi hanesinde keza zat-i mua trefe miiteveffa Ali Kapudan kerimesi Servet Hanim muvacehesinde
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In the above-mentioned case, gadi protected the rights of all sides. The uncle
Omer Riza, who was the “bad guy” in this unsavory story, had probably acted in
good faith. But with other people, the situation of war could have easily led to
exploitation, so the addition to the penal law acted as a precaution against such cases,

which could cause emotional and material damage to people.

yvedimde olup is bu meclis-i ser’a ibraz eyledigim bir ki’ta ilmiihaberde muharrer oldugu iizere ben
mezbure Servet Hanimi dkile ve baliga ve cemi-i mevani-i ser’iyeden haliye oldugu halde yiiz adet
lira-yr Osmant mehr-i muaccel ve yiiz bir adet lira-y1 Osmani mehr-i miieccel tesmiyeleriyle ig bu bin
ti¢ yliz otuz bes senesi agustosunun on ikinci giinii mahzar-1 suhudda tezvig ve tenkih ve duhul edip ol
vecihle mezbure zevce-i menkuha-i medhuliin bihasi olduktan sonra ben lihasletin sefere azimetimde
zevcem mezburenin amcast Omer Riza Efendi fuzilli olarak zevcem mezbureyi bir buguk mah
mukaddem is bu hazir-1 bil meclis Mehmet Efendi ibn-i Ahmet Efendiye tezvi¢ ve tenkih etmis ise de
ber vech-i muharrer Servet Hanum benim menkuha-i mesru’um oldugundan akd-i sani batil ve fuzuli
olmagla sual olup zevcem mezburenin bana itaat ve hukuk-1 zevciyete riayet etmesine hiikiim
olunmasin taleb ederim deyu dava ettikde mezbure dahi cevabinda filhakika tarih-i mezkiirda ben
nefsimi mehreyn-i mezkureyn tesmiyeleriyle dkile ve bdliga oldugum halde miiddei mezbur Osman
Efendiye tezvic ve tenkih edip ve beynimizde halvet ve zifaf vdki”olup olvecihle mezbur Osman Efendi
ZevC-i dahilim iken ber vechi muharrer zevcim mezbur seferde bulundugu esnada yani tahminen bir
buguk ay mukaddem amcam Ali Riza Efendi kendi mesiyetinden beni mezbur Mehmet Efendiye tezvic
ve tenkih etmis ise de akd-i fasid ve butlamina mebni akd-i mezkiiru kabulden bil-imtina nefsimi
mezbur Mehmed Efendiye teslim etmedigim cihetle mezbur Mehmet Efendi ile beynimizde halvet ve
duhul vaki olmamistir. Zevc-i ewel-i mesruum olan mimdileyh Osman Efendiye mesken-i ser’isinde
itaate amddeyim deyu beyan ve ifade ve hazir-1 bil-meclis Mehmet Efendi ibn-i Ahmed Efendiden
lede-el-istifade ifadesinde fil-vaki mezbure Servet Hamimi bir buguk ay mukaddem tezvic ve tenkih
etmis isemde hentiz beynimizde halvet ve duhul vaki olmamagla mezbure zevci gayri medhulun
bihdmdir. Baldda muharrer oldugu tizere miiddei mezbur Osman Efendi mezbureyi tezvicimden evvel
tarihi mezkurda tezevvii¢ ve takarrub etmis olduguna ahiren muttali oldugumdan ben de mezbureyi
bir talak-1 bayin ile tatlik eyledim demekle miidded aleyhd mezbure Servet Hamim dahi ifadesinde
sayet mezbur Mehmet Efendiden hukukiu zevciyet ve mehr vesair hukuktan bir nesne mukabelesin
hakkim var ise bil-ciimle hukuk ve amme-i dedvi ve kdffe-i mutalebatdan mezbur Mehmet Efendinin
zimmetini kabuliinii havi ibra-1 dmm-1 sahih-i ser’i ile ibra ve iskat eyledim dedikde tarafeynin iddia
ve miidafaalariyla miidded aleyh mezbure Servet Hanimin mezbur Mehmet Efendi ile vaki olan
nikahlar fasid ve batil olub duhul ve halvet-i sahiha vaki olmamagla mehr ve nafaka-i iddet lazim
gelmedigi tarafeyne tefhim ve mezbure Servet Hanumin halen zevc-i mesruu mumaileyh Osman
Efendiye mesken-i ser’isinde itaat ve hukukiu zevciyete riayet etmesi icab eyledigi tescil ve i’lam
olundu. Fi’l-yevmi’l-isrin min sehri Rebii’l-ahir liseneti seman ve selasin ve selasemie ve elf.”

Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1029/1, Case: 26, Page: 144, Date: 12
January 1920.
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5.1.1.4. Marriage ceremony

This is the first section of the third chapter of the first book of the OLFR. It
contains seven articles. Analyzing the articles 33 to 36 helps us understand the
institutionalization of state control over marriage in the Ottoman Empire.

In Islamic Law, marriage is not a sacrament as it is in Christianity.®®

According to Joseph Schacht, marriage in Islamic Law is accepted as a contract. In
Islamic Law, legislative acts of family law are defined under the subcategory of
Muameldt,*®* which arranges family issues. In addition, muameldr regulates the area
of political, legal, economic, and social relations between individuals, between
indviduals and society, and from society to society. Schacht thus concludes that a

marriage in Islamic law is a rather worldly affair.®®

The Ottoman state had always intervened in the marriage affairs of its
subjects.®®® This intervention was consolidated after the Tanzimat through new laws
and the Body of Regulations, Sicill-i Niifus Nizamnamesi (September 2, 1881) and
Sicill-i Niifus Kanunu (August 27, 1914), respectively. Between Sicill-i Niifus
Nizamnamesi and Sicill-i Niifus Kanunu the Ottoman State also issued another body
of regulations with the aim controlling the marriage and divorce affairs of the

697

population.”™" Aydin argues that the OLFR was a continuation of this process, and

893 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 13; Halil Cin, Islam ve Osmanli Hukuku nda
Evlenme, 32-33; Ahmet Akgiindiiz, Halil Cin, Tiirk Hukuk Tarihi II (Istanbul: istanbul Arastirmalart
Vakfi, 1996), 83
094 Hayrettin Karaman, “IImihal Gelenegi”,
http://www.hayrettinkaraman.net/kitap/meseleler/0845.htm (accessed: 25" October 2013)

%% fslam Ansiklopedisi, s.v. “Nikah” by Joseph Schacht.

6% See Chapter 2 for details.

7 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 138. Also see previous chapter for details.
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with OLFR, the Ottoman state wanted to establish a system that controlled both

Muslims and non-Muslims.®%

According to article 33 of the OLFR, a marriage must be announced.
However, before making a marriage public, a couple must follow two procedures:
First they must receive a certificate of proof from a council of elders in their place of
residence. The certificate has to include the personal data of the parties. In addition,
the council of elders has to declare if a party has an impediment to marriage; if there
is an impediment, the reasons of it, and depending on the age and madhhab of the
parties, whether a consultation and/or permission is required from the guardians. The
certificate of proof is submitted together with the birth certificates to a local judge of
any of the parties. The judge can deny the marriage application if there is an obstacle
to marriage. The guardian is invited to court if he does not give his consent to
marriage. If the judge finds no obstacle to the marriage, the marriage is announced
publicly. There is a ten-day waiting period for people to apply to court if they want to
appeal the marriage. After the announcement period, the marriage ceremony is held
either at the court or at a place specified by the judge. If a marriage ceremony is to be
held at a place other than the court, an officer charged by the court has to attend the
ceremony. A judge or whoever solemnized the marriage prepares a contract,
akidname, which includes the amount of the bride price, mehr, and the stipulations of

either the wife or the husband, apart from the parties’ identities.®®

698 |1
Ibid., 188.
%99 Hukuk-1 Aile Kararnamesine Miiteallik Muamelat-1 idariye Hakkinda Nizamname, articles 1-13.
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An amendment dated 1917 to the 200" article of the Penal Code’® was a
direct threat to: a husband who did not marry at a court; attorneys of parties included
in the marriage ceremony; the witnesses of such marriage ceremony; a judge who
solemnized a marriage without the necessary procedures; a Christian religious officer
who solemnized a marriage without the attendance of an officer charged by local
court; a judge who on purpose did not send an officer who would solemnize a

marriage to a place predefined by the court.”

According to the 39™ article of the OLFR, the above-mentioned articles were
valid also for the Jews of the empire. The second section of the third chapter
regulates the marriage ceremonies of Christians. In articles 40 to 44, it was explained
that a religious officer examines the certificate of proof and birth certificate of the
parties. The Christians will have their own religious ceremony for marriage.
However, the official has to inform the local court about the marriage ceremony
consummated within 24 hours. The local court sends an officer to the place where the
marriage ceremony is held and keeps a record of the marriage. A religious officer
will be imprisoned between one and six months if he has failed to inform the
authorities about a marriage.”® Even a marriage solemnized without following the

above-mentioned procedures was valid, however.

Having mentioned the witness to a marriage ceremony, it is important to
emphasize that according to the 34™ article of the OLFR, there should be two
witnesses during the ceremony. However, the article is not clear on the gender of the

witnesses present. Since, according to Islamic family law, only one male or two

7% fsmail Cebeci, Ceride-i [imiyye Fetvalar: (Istanbul: Klasik Yayinlari, 2009), 34.

' Gottard Jaeschke, “Tiirk Hukuku’nda Evlenme Akdinin Sekli- Devletler Hususi Hukuku’nda Bir
Arastirma,” Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi, 18 (1952): 1128-1154,

2 OLFR, First Book, Chapter 3, Section 2.
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female witnesses can witness a marriage, this article confused the people. Besides,
according to Islamic Law, it is a must for the witnesses to speak the same language
as the wedding parties, so that they understand the court. There is no mention of this

necessity in the OLFR."®

5.1.1.5. Stipulation against polygamy in the OLFR

The 38" article of the OLFR is a stipulation against polygamy. The Hanbali
madhhab was employed for this article. With the OLFR, it was accepted that a
woman can create a restriction with respect to her husband marrying a second time.
According to the article, if her husband remarries, either the second marriage or her
marriage will be null. Actually, the intention of Mansurizade Said, a member of the
commission that prepared the OLFR, was to abrogate polygamy totally. Mansurizade
Said discussed the issue at length in Sebil’iir Resat with Ahmed Naim. Mansurizade
Said argued that the ruler, ulu’l emr, could abrogate polygamy. It would not be
against Islamic doctrine, for people living in a Muslim country must obey the ruler.
According to Islamic Law, a ruler should protect the rights of all his subjects; hence
protecting the well-being of society in general and of women in particular by

abrogating polygamy was legal and just.”®*

The conservatives criticized Mansurizade Said severely, because they were

very much annoyed that a woman’s consent was asked for her husband’s second

7% Omer Nasuhi Bilmen, Hukuk-: Islamiyye ve Istilahat: Fikhiyye Kamusu 11, 30.
" Mansurizade Said Bey, “Taadiid-ii Zevcat Islamiyet’ten Men Olunabilir,” Islam Mecmuas: 8, 21
May 1914.
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marriage and claimed that this article went against the Sunnah and icma.”®
According to Aydim, the 38" article of the OLFR was a middle course between
people like Mansurizade and conservatives. Yet none of the sides involved in the
discussions of the reform were content in the end, for they had to compromise on

their positions and beliefs. "

However, while arguing against the limitation of polygamy by claiming that
this limitation went against the Sunnah, the Muslim conservatives were missing a
point. A man who preferred to be polygamous in the Ottoman Empire might not be
abiding with the Sunnah either. The equality principle in polygamy as defined in the
Quran had not been met by many polygamous men. For instance, Hamide Hanim
sued her husband Abdullah Aga,”®” for he neither paid the bride price, mehr, nor
provided her with a place to live. She claimed her mehr and wanted her maintenance
allowance from Abdullah Aga until the day he provided her with a place. In his
response, Abdullah Aga told the court that he could not give her a maintenance
allowance, nafaga. He told the court that only if Hamide Hanim agreed to living with
Abdullah Aga, his first wife, and two daughters from his first marriage, could he take
care of her needs. The court decided that Abdullah Aga needed to pay a maintenance

allowance to Hamide Hanim.®

Another case involves Major Faruk, who was the son of a pasha, pasazdde,

also sued by his wife. His wife, Miikerrem Hanim was pregnant, not knowing that

7% Ahmed Naim, “Taadiid-i Zevcat Islamiyetten Men Olunabilir mi imis?,”Sebil ‘iir-Resad 12 28 May
1913; Sadreddin, “Hukuk-u Aile ve Usulii Muhakemat1 Seriyye Kararnameleri Hakkinda,”Sebil “iir-
Resad 15, 1913. See previous chapter for details.

% Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 193.

7 Aga is one of the titles of Ottoman gentleman, mostly used for uneducated people, townsmen.

"% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1028/1, Case: 32, Page: 12, 27 Janu-
ary 1919.
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her husband had a second wife. She asked the court to increase her maintenance
allowance. In his defense, Major Faruk argued that they were divorced, that he had
another wife to take care of, and that he was not rich enough to meet the expectations
of Miikerrem Hanim. However, witnesses testified that Major Faruk was quite
wealthy and could pay Miikerrem Hanim the amount she wanted. The court decided

that Major Faruk needed to pay Miikerrem Hamim the nafaga she asked.”®

In a third case the situation of the woman is even more complicated. Niizhet
Hanim was an émigré from Hayrabolu. Niizhet Hanim, her husband Mehmet Nuri
Efendi, and their daughter had immigrated to Istanbul after the Balkan Wars. After a
year and a half, her husband went back to Hayrabolu, telling Niizhet Hanim that they
would reunite as soon as he could find financial means. Niizhet Hanim sued Mehmet
Nuri Efendi, for she and her daughter were left without any means of livelihood and
asked for a maintenance allowance. The witnesses told the court that Mehmet Nuri
Efendi was well off, living in Hayrabolu with his second wife. The judge decided

that Niizhet Hanim was to be paid the maintenance allowance she asked.”*

The above-mentioned cases from the Istanbul courts are revealing of the fact
that the already difficult life conditions of Ottoman women were worsened by
polygamous men. In the cases examined, polygamous men were not the rightful
beneficiaries of the polygamy permission given in the Quran, because they neither
treated their wives equally nor took care of their material needs, which they had to
according to Islamic Law. Major Faruk and Mehmet Nuri Efendi did not even

consider the well-being of their offspring. The 38" article of the OLFR therefore

% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 5, Page, 24, 3 March
1917.
19 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 34, Page: 83-84, 14 July
1923.
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might have put women at ease legally. Besides, the article could serve as a
discouragement to men who could not truly bear the burdens of polygamy legally,

materially, and socially.

5.1.1.6. Homogamy, Kefaet

This is the third section of the third chapter of the book of marriage of the
OLFR. Homogamy, kefeat, is one of the basic obligations of Islamic family law,
insisting that the bride and the groom would have to have similar economic, social,
religious statuses. In Islamic family law, homogamy is mostly sought in men, as a
man can marry a woman who is not his equal, while a woman cannot marry a man
who is not her equal. If she does, her father can object and resort to court for the

annulment of his daughter’s marriage.

There are six criteria of homogamy, kefeat, in classical Islamic doctrine:
religion, freedom, piousness, fortune, occupation, and family origin.”** Family origin
is important especially for the Arabs; for instance, a person from the Kureysh tribe is
equal only to a person from that same tribe. According to Ahmet Akgiindiiz and Halil
Cin, for other Muslims, equality is sought in terms of religion. Among Muslims, if a
person’s father is the only Muslim among his paternal relatives, he is not equal to a
person whose father and grandfather are Muslim. Wealth is important in terms of

having enough money to pay the bride price and cover the expenses of the wife.”*?

The OLFR admitted only two criteria for homogamy: wealth and honor. The

legislators in many areas ratified the existing practices and conventions on marriage

"1 Alen Duben and Cem Behar, Istanbul Households, 120.
2 Ahmet Akgiindiiz and Halil Cin, Tiirk HukukTarihi II, 98.
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matters, though.”™? According to article 45, a husband should be able to pay the bride
price, mehr-i muaccel, and to support his wife and children. Again the same article
says that a husband’s occupation should be as honorable as that of his wife’s father.
When the OLFR was promulgated, slavery had already been abolished in the
Ottoman Empire. Therefore, it was not necessary to stipulate freedom as one of the
conditions of homogamy. Besides, for Muslims in the Ottoman Empire, it was not
quite possible to trace who accepted Islam before the other. For that matter, the

homogamy condition had to some extent also lost its validity. "

The 47" article says that a woman can marry without a bride price her equal
without the permission of her guardian. However, if she marries someone who is not
her equal, her guardian can apply to a court to annul that marriage. According to
article 48, a guardian cannot annul a marriage for which he has given his consent if
the husband turns out not to be the equal of the wife. Yet if either a guardian or the
wife stipulated equality in the marriage contract, then they can apply to a court and
ask for the annulment of the marriage.”*® The last article of the section on homogamy

ends by stating that these decrees are not applicable to non-Muslims.

I have not come across any case related to the notion of homogamy, kefeat, or

any divorce case related to it.

3 Alen Duben and Cem Behar, Istanbul Households, 120.
"% Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 88.
"5 OLFR, article 47, 48.
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5.1.1.7. Voidable, Fasid, and Null, Butlan, marriages

This is the fourth chapter of the first book on marriage. It has three chapters
and explores voidable, fasid, and null, butlan, marriages. Articles 52 to 58 define
voidability and nullity for a Muslim marriage, articles 59 to 62 for Jews, and 63 to 68

for Christians.

The voidable, fasid, marriages are: marrying without the permission of a
guardian; employing a guardian who is not a close relative while a close relative is
present; not abiding by the bride-price conditions; marrying a woman without
knowing that she is already married to someone else; marrying without abiding by
the homogamy requirements. Those whose marriages are voidable should get
immediately divorced. If they do not, a judge will divorce them upon a complaint. At
the end of a voidable, fasid, marriage, a woman can claim her bride price, mehr, gets
her waiting period, iddah, and nafaga. Besides, if a child is born as a result of a

voidable conjugal union, it is still legitimate. "*®

The null, butlan, marriages are: marrying a relative, marriage with whom is
legally forbidden; marrying a woman during her iddah period; marrying two sisters
at the same time; marrying a woman formerly divorced by irrevocable divorce;
marrying a polytheist woman; marrying without witnesses. At the end of a null

marriage, neither a woman nor a man has any right to claim. "’

According to Mehmet Akif Aydin, the legislators did not take into

consideration the differences between voidable and null marriages defined in the

"% Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 91
7 |bid., 93.
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Hanafi School.”*® Ebru Kayabas argues that the legislators defined null marriages as
voidable. For instance, while marrying a foster by milk is null, the OLFR considered
it to be voidable. In the OLFR, only a marriage of a non-Muslim man and a Muslim

woman is accepted as null.”®

Among the documents | explored, | have not come across either a null or a

voidable marriage case.

5.1.1.8. Dictums of marriage

A Muslim woman’s right as a wife to obtain material support, mehr and
nafaga, from her husband could be activated and enforced, if necessary, by the legal
system. A husband could even be imprisoned if he did not pay mehr and/or
nafaga.’® The first section of the fifth chapter of the first book of the OLFR mainly

covers the obligations of a husband and a wife towards each other in a conjugal

union. The issues covered in this section are: payment of bride price, mehr;’*

722

accommodation;““ the wife being the compulsory companion of her husband

wherever he lives;’® not allowing any relative of a husband other than his legal
.124

children to live in the household unless the wife gives her consent;"" mutual

understanding and showing good manners towards each other; and the wife’s

8 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 194.
"9 OLFR, article 58.

720 Judith Tucker, “Revisiting Reform,” 8.

2L OLFR, article 69.

22 OLFR, article 70.

2 OLFR, article 71.

24 OLFR, article 72.

207



d;725

obedience to her husban obeying the rule of equality if a man is polygamous;’%°

and results of voidable and null marriages.’®’

5.1.1.8.1. Bride’s Price, Mehr

A man must pay a bride price, mehr, to his wife for their marriage. However,
this payment is neither a fee nor compensation. Mehr is for providing a woman with
economic security. Besides, mehr totally belongs to a woman and no one can claim it
from her.”?® If the amount of the mehr is fixed during the marriage ceremony it is
called mehr-i miisemma. Mehr-i miisemma is bifurcated: mehr-i muaccel, which is
paid during the ceremony in total, and mehr-i miieccel, a payment that can be
delayed. There is also mehr-i misil, which is an agreed payment by the court defined
by how much payment is made to a wife’s equals in terms of status and wealth.
Having been stated precisely, it is argued that mehr is a strategy to strengthen a
woman against a man’s unilateral right to repudiate his wife.”” Therefore it is one of
the most important determinants of Islamic family law in general, and of marriage in

particular.

The first section of the sixth chapter has 12 articles, all of which are about the
bride price, mehr. From article 80 to 91, the legislators abided by the Hanafi

madhhab’s rulings on mehr. In one difference, the OLFR has no lower limit for the

" OLFR, article, 73.

" OLFR, article, 74.

2T OLFR, articles, 75, 76, 77. The second section of the first chapter is reserved for the consequences
of voidable and null marriages of Christians. See OLFR, articles, 78, 79.

8 Omer Nasuhi Bilmen, Hukuk-i Islamiyye ve Istilahati Fikhiyye Kamusu II, 147-148; Hayrettin
Karaman, Ana Hatlariyla Islam Hukuku II: Hususi Hukuk, (Istanbul: Ensar Nesriyat, 1985), 95; Ilber
Ortayl, Osmanli Toplumunda Aile, 64.

2 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 104, Cin, Islam ve Osmanli Hukuku nda
Evlenme, 216-218; Karaman, Mukayeseli Islam Hukuku |, 338-339.
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mehr (the Hanafi madhhab stipulates at least 10 dirhem silver). Likewise, the upper
limit of mehr-i miisemma was also left unbounded.”® The OLFR also banned the
wife’s parents or her close relatives from taking money, baslik parasi, for wedding

expenses.”!

The 87" article says that if there arise a dispute about mehr, a husband’s word
will be recognized. In lieu of mehr, a husband can offer some goods. However, in
pre-reform practice, a dispute on mehr was resolved by applying the mehr-i misil
ruling, which set the amount of mehr by examining the woman’s peers.’>? This
article is incongruous with the pre-reform mehr practice, which was more

advantageous for both Muslim and non-Muslim women.

In a case before the promulgation of the OLFR, a woman sued her husband
for her bride price, mehr. She was able to get the payment despite her husband’s act
of protests, for he thought the presents he gave her during the marriage should be
counted as her mehr. An Istanbulite lady Fatma Hanim was the daughter of a medical
doctor. She was married to Ali Riza Bey, who was also well off. Fatma Hanim sued
her husband for her bride price, mehr. However, Ali Riza Bey claimed that he gave
his wife high-priced jewelry, which should be a substitute for her mehr. After
lengthly discussions and testimonies of witnesses, the court decided that Ali Riza

Bey should pay Fatma Hanim her mehr, after subtracting the amount of the jewelry

0 Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 196.
"L OLFR, article, 90.
732 Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 99.
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he gave her.””® If Fatma Hanim had sued her husband after the promulgation of the

OLFR, Ali Riza Bey’s claim would have been accepted.

Ottoman women were very much aware of their right to mehr. They did not
let it go even if when they were working or had means to survive. For instance,

Fatma Hiirrem Hanim, who was a headmistress of a commodity market in

3 “Uskiidar Mahkeme-i Ser’iyyesinden mii’td bin ii¢ yiiz otuz iki senesi Zilhicce-i ser’ifesinin on
dokuzuncu giinii tarihiyle muvarraha olub hulasa-y: meali: Uskiidar’da Kad karyesinde Osman Aga
Mahallesinde Kagitcibasi Sokaginda bes numarali hanede sakine muarrefetii’z-zat Fatima Ihsan
Hanmim ibnet-i Doktor Emin Bey husus-: dtil beyanda miinferiden ve miictemi’‘an vekil-i miiseccel-i
ser’leri da’va vekillerinden sira Eminizade Ismail Ratip Bey ibn-i Ali Riza ve Ismail Miinir Beylerden
ancak mimd-ileyh Ismail Ratip Bey mecliste Meclis-i Umumi-i Vilayet Azasindan Ali Riza Bey ibn-i
Esrefin dahi kezalik husus-1 ati’l beyanda vekil-i miiseccel-i ser’isi Stira-y1 Devlet Bidayet Mahkemesi
zabit katiplerinden Mehmed Arif Bey ibn-i Mazhar Bey muvacehesinde miivekkel-i mimd-ileyh Ali
Riza Bey miivekkilesi miimad-ileyhd Fatima Ihsan Hammu bin ii¢ yiiz dokuz sene-i maliyesi
Temmuzunun on dokuzuncu giinii karye-i mezkiirede mahzar-1 suhudda elli adet tam yiizliik Mecidi
altunu mehr-i muaccel ve elli bir adet tam yiizliik Mecidi altunu mehr-i miieccel tesmiyeleriyle
tezewviic ve kabul ve mezbiireye duhul edip olvecihle miivekkilesi miimd-ileyhin zevc-i dahili iken bin
ii¢ yiiz otuz sene-i maliyesi Haziranimn yirmi yedinci giinii zevcem Fatma Ihsan Hanim tatlik ettim
deyu miivekkilesi zevcesi miimd-ileyhay: tatlik etmekle zimmetinde miitekarrir ve ma kudiin aleyh
miivekkilesi miimd-ileyhdnin mehreyn-i mezkiireyni olan cem’an yiiz bir adet lira-yi Osmaniyi halen
edd ve teslime miivekkiline izafetle vekil-i mimd-ileyh Mehmed Arif Beye tenbih edilmek ve
miivekkilesi miimd-ileyhdnin inkiza-1 iddet-i muayyene-i malumesine degin nafaka ve kisve-bahd ve
meuneti- siikndsi i¢in zevc-i miitalliki mima-ileyh Ali Riza Bey iizerine kadr-i ma’ruf meblag farz ve
takdir olunmak matlubumdur deyu da’va ve lede’s-sual vekil-i mimd-ileyh Mehmed Arif Bey dahi
cevabinda miivekil-i miimd-ileyh Ali Riza Bey miivekkile-i mima-ileyhda Fatima Ihsan Hamimi tarihi
mezkirda bervech-i muharrer elli adet tam yiizliik Mecidi altunu mehr-i muaccel ve elli bir adet tam
yiizliik Mecidi altunu mehr-i miieccel tesmiyeleriyle karye-i mezkiirede bdkir olarak tezevviic ve
mezbiireye duhul edip olvecihle zevc-i ddhili iken mezkiir Haziramin yirmi yedinci giinii zevcem
Fatima IThsan Hammu tatlik ettim deyu zevcesi mezbireyi tatlik etmistik. Mehr-i miieccel meblag-1
mezkiir elli bir adet tam yiizliik Mecidi altunu miivekkil-i miimda-ileyhin elyevm zimmetinde miitallakasi
mimd-ileyhdya deynidir deyu tayian bi’l-vekale bade’l-ikrar mehr-i muaccel meblag-1 mezkir elli
adet tam yiizliik Mecidi altunun yerine miivekkil-i Ali Riza Bey leyle-i zifafta mimd-ileyhd Fatima
Thsan Hanimin riza ve muvafakatiyla mima-ileyhdya elli adet tam yiizliik Mecidi altunu kiymetinde
bir madalyon i’ta ve teslim eylediginde miimd-ileyha dahi bervech-i muharrer kabul ve teselliim etmis
olmagla olvecihle miivekkil-i miimd-ileyhin zimmet-i mehr-i muaccel-i mezkiirdan berie oldugu gibi
tarih-i tald k-1 mezkirdan tarih-i i’lama kadar giizerdn olan miiddetlere mutallaka-yir mimd-ileyhdnin
iddet-i mutalltk mu’ma ileyhten munkaziye olmagla nafaka talebine dahi hakki yoktur demesiyle....
...Deyu da’va ve vekil-i mimd-ileyh Ismail Ratip Bey dahi cevabinda kiitiiphane ile kitap ve elbise
meseleleri heniiz bidayeten fasl ve hal edilmemis bir da’va olmagla beraber miidded aleyh miima-
ileyh Ali Riza Beyin kiitiiphane ile bir takim kitaplar: ve bazi elbisesi miivekkilemin nezdinde mevcud
ve mahfuz olub miivekkilemin mehreynden alacak hakki olan meblag-1 miidded-1 mezkiirun tamamini
miivekkileme tediye eyledigi zaman kendisine tesviye edilecektir ve bunda miivekkilemin bir giina hirs
ve tama yoktur ... Ismail Ratip Bey tekrar cevabinda miivekkilem miitellaka-1 mimd-ileyhd Fatima
Ihsan Hanimin mehreyn-i mezkiireyni cem’an yiiz bir adet lira-yr Osmaniden on bir adet lira-yt
Osmanisi ben rizamla bi’l-vekale had ve tenzil etmemle miitebdki alacak hakki olan seksen alti adet
lira-y: Osmaninin misillerini hdld bana eda ve teslime miidded aleyh miivekkil-i miimd-ileyh Ali Riza
Bey tenbih olunmak bi’/-vekale matlubumdur....” Anadolu Sadareti Mahkemesi Defteri (Court of

Anadolu Sadareti Defteri), Defter:171, Case: 1, Page:1, 25 March 1916.
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Meydancik, Istanbul, applied to the court to claim her mehr from her deceased
husband’s estate. Although she was working and quite well off, mehr was her right
and she rightfully demanded it. The court decided that the amount of her mehr would
be calculated and be paid to Fatma Hiirrem Hanim from the estate of her husband,

Siikrii Bey.

In another case, an Istanbulite lady Zeynep Nazmiye Hanim was the
granddaughter of a pasha. She was married to Ismail Gaffarov, who was quite rich
and working at the Austrian Carpet Company. When they had a fierce fight, Zeynep
Nazmiye Hanim left her house and moved into her mother’s waterside mansion at
Kurugesme, Istanbul. She sued her husband for her mehr and nafaga for their seven-
year-old boy, claiming that Ismail Gaffarov insulted and divorced her. After listening
to witnesses, the court decided that they were divorced and Ismail Gaffarov had to

pay her mehr and the child’s nafaga.’®

Fatma Hiirrem Hanim, Zeynep Nazmiye Hanim, and Fatma Hanim were
notable women. They had powerful families and Fatma Hiirrem even earned her
money. However, there were also less powerful and even weak women in the
Ottoman Empire, whose rights were protected by the court, like Emine Hanim.
Emine Hanim was married to a builder, Mehmet Mesut Efendi from Samsun.
However, in the same year they married, Mehmet Mesut Efendi left Emine Hanim
for Zonguldak and divorced Emine Hanim in absentia, despite the fact that she was
pregnant. He did not even send Emine Hanim her mehr, which caused the woman to

sue her husband. Actually, in such a case, the mehr was a woman’s only power

3% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1029/2, Case: 57(408), Page: 331, 18
November 1919.

% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 4, Page:21, 4 February,
1917.
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against abusive husbands like Mehmet Mesud. The court decided that Mehmet
Mesud Efendi should pay Emine Hanim her mehr and nafaga until she gave birth to

their child.”®

There were also absent, gaib, husbands who were sued by their wives for
mehr and nafaga. Ahmet Mithat Efendi was a civil servant and left his wife Mediha
Hanim to go to Anatolia without paying Mediha Hanim her mehr-i muaccel. Despite
the fact that in the Zkdam newspaper a notice of absence was given for him, Ahmet
Mithat Efendi did not appear at court, so the court decided that Ahmet Mithat Efendi
should pay the mehr to Mediha Hanim. However, if Ahmet Mithat Efendi could not
be located, his debt to his wife would have to be paid by a family member from his

estate on his behalf.”®’

The gadi court was protective also of the women whose husbands did not
automatically pay the mehr right after the divorce but waited for a legal enforcement
to do so. For instance, Hayriye Hanim sued her husband, Major Ali Cemal Bey, for
her mehr and iddah nafaga. Her husband divorced her with talag-: bain and had not
paid her mehr-i miieccel. The court recognized Hayriye Hanim’s claim and decided
that Ali Cemal Bey should pay her mehr and iddah nafaga. "*® The cases of Major

Ahmet Bey and his wife Belkis Hanim, " Hasan Muhsin Efendi and Fatma Sabiha

73 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 184, Page:11, 12 Febru-
%’ryBlgjk?(.)z Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 29, Page: 48, 10 Octo-
%eerlz?Ii%a Mahkemesi Defteri (Court of Galata Defteri), Defter: 1027, Case: 533, Page: 37, 20 October
713glc%lata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 202, Page: 17, 14 Febru-
ary 1917.
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Hanim,* Sergeant Siilleyman Efendi and Sefika Hanim,”* and ibrahim and Zehra'*?

are similar to Hayriye Hanim’s case.

™0 Anadolu Sadareti Defteri (Court of Anadolu Sadareti Defteri), Defter: 171, Case: 8, Page: 21-22,
18 May 1916.
Y “Eindikli’da Ferizat Hamim mahallesinde yedi numarali hanede mukime Sefika Hanim ibnet-i Mus-
tafa Efendinin zevc-i mutalliki Corlu kasabasinda mukim ve ticaretle mesgul ¢avus Siileyman Efendi
ibn-i Hiiseyin Efendi aleyhine ikame eyledigi taldk ve mehreyn ve nafaka da’valdrindan dolay tasdir
. iy bu mahkemeden miita bir kit’a izinname mucibince miicerret miumdileyh Siileyman Efendi
miivekkilem mezbure Sefika Hanimi bin ii¢ yiiz otuz bes senesi Eyliiliiniin yedinci giinii Tophane’de
Kdtip Mustafa Celebi mahallesinde mahzar-i1 suhudda bes bin gurus mehr-i muaccel ve bes bin bir
gurus mehr-i miieccel tesmiyeleriyle tezevviic ve tenekkiih ve kabul edip ol-vechyle zevce-i menkuha-i
medhiiliin bihasi iken Davut Pasa mahkemesinden mu’ta ibraz eyledigim bin ii¢ yiiz otuz yedi senesi
zilhicceti’s-serifesinin yirmi yedinci giinii tarihli bir kit’a hiiccet-i ser’iyye ile miivekkilem mezbureyi
bir taldk-1 bdyin ile tatlik ettiginden ve miivekkilem mezbureye mehreyn-i mezkureteyne mahsuben
nesne i'ta etmeyip miivekkilem mezburenin zevc-i mutalliki mimdileyh zimmetinde mehreyn-i
mezkureyn cem an on bin bir gurus alacagr bulundugundan mehreyn-i mezkureynin mezbureye hilen
edasinit ve miivekkilem mezbure zevc-i mutalliki mumdileyhden hamile bulundugundan vaz-1 haml ile
iddet-i inkizasina degil nafaka ve kisve-bahd vesair levazim-1 zaruriyesi igin yevmiye yiiz elliser
gurustan sehri dort bin bes yiiz gurusun mimdileyh Siileyman Efendi iizerine farz ve takdiri ve
masarif-1 muhakemenin mimd ileyhe tahmilini taleb eder ve miimdileyh Siileyman Efendi Corlu’da
ticaretle mesgul oldugu ve eshab-i akardan bulundugu cihetle yiisrii bulundugundan taleb ettigin
nafakanin kadr-i maruf idiigiini beyan eylerim”.... ber-muceb-i iddid ve ikrar mehreyn-i mezkureyn
cem’an on bin bir gurug zevce-i mutallakast mezbure Sefika Hanima halen eda ve teslime miimdileyh
Siileyman Efendi ba’de’l- ilzam miktar-1 nafakanmin tayini igin taraf-i ser’den ehl-i vukuf intihab
olunan Ticaret-i Bahriye Mektebi Miidiirii Abdiilhamid Naci Bey ibn-i Ahmet Bey ile Dersaadet da’va
vekillerinden Halil Efendi ibn-i Nadir Efendiden her biri ifidelerinde.... deyu vuku bulan ihbarlariyla
meblag-1 mezkur sehri ii¢ bin gurusun kadr-i maruf idiigii inde’s-ser’il enver zahir ve numdyan
olmagla miiddeiye-i mezbure zat-1 maruf Sefika Hanim zevc-i mutalliki miimdileyh Siileyman Efendi
kendisine cins-i nafaka olan nesne terk ve i’ta ve irsal ve bir tarafa havale etmedigine ve miimd
ileyhin nafaka cinsinden mali ve mezburenin iddeti miinkaziye olmadigina ber nehc-i ser’i tahlif
olunmagn mucibince mezburenin vaz-1 haml ile iddet-i inkizasina degin nafaka ve kisve —bahd vesair
levazimi zaruriyyesi i¢in is bu tarihi i’ lamdan bi’l-itibar miimdileyh Siileyman Efendi iizerine yevmiye
yiiz gurustan sehri ti¢ bin gurus farz ve takdir olunup meblag-1 mefruz-1 mezkuru vaz-1 haml ile iddeti
inkizasma degin nafaka kisve —bahd vesair levazim-1 zaruriyesine har¢ ve sarf ve lede’l-iktiza
istidaneye ve indez- zafer miimdileyh Siileyman Efendiye rucii’a mezbure Sefika Hamma kibel-i
ser’den izin verildigi ve masarif-1 muhakeme ve pul ve varaka-bahd ve iicret-i teblige olan cem’an ii¢
yiiz kirk altr gurusun dahi miimdileyh Siileyman Efendiden bil-ahz mezbure Sefika Hanima i tast iktiza
eyledigi tescil ve i’lam olundu...” Galata Mahkemesi Defteri (Court of Galata Defteri), Defter:
1029/2, Case: 406, Page: 328, 17 November 19109.

"2 “Mahmiye-i Istanbul’da ve Seyh Ebul Vefa Hazretleri tiirbe-i ser’ifeleri gurbunda Darii’l Hadis

mahallesinde medrese sokaginda muhtar Ismail Efendinin hanesinde miiste ciren sakin ve zati Beykoz
kazas1 Sulh Mahkemesi miibagirlerinden Siileyman Efendi ibn-i el-hac Mehmed ve Kanlicada sakin
Sakir Bey ibn-i Kazim tarifleriyle muarref Zehra Hamm ibnet-i Abdulcebbar Aga kaza-i mezkir
mahkeme-i ser’iyyesinde ma’kiid ve meclis-i ser’imizde kazai mezkir karyelerinden Yali karyesinde
Gdzi Yunus mahalle ve sokaginda Halil Zekeriyya Beyin hanesinde miiste ciren sakin tabakhane-i
amire kundura fabrikasinda miistahdem Ibrahim usta ibn-i Mustafa muvacehesinde mezbiir Ibrahim
usta is bu tarihi ilamdan bes ay mukaddem karye-i mezkiirada mahzar: suhudda iki bin bes yiiz bir
gurus mehr-i miieccel tesmiyesiyle beni tezevvii¢ ve tenekkiih ve kabul ol vechile zevci dahilim olub
lakin beynimizde hiisnii muagseret hasil olamadigindan mezbiir Ibrahim usta is bu sene-i haliye eyliiliin
on tigtincti giinii tarihli irsal eyledigi bir ki’ta talakndmede muharrer oldugu tizere beni bir talak-1
bayin ile tatlik etmekle zimmetinde mu 'tasarrif ve makidun aleyh mehr-i miieccel-i mezkir li ecli’l-
haklkim olan mebleg-1 mezmezkir iki bin bir gurus ve mezbirun firasindan hasil ve hdld batnmimda
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However, the cases of Ibrahim Efendi and Zehra Hanim and Sergeant
Stileyman Efendi and Sefika Hanim are slightly different: Zehra and Sefika sued
their husbands not only for mehr but also for nafaga, for they were pregnant. The
fact that Zehra and Sefika were expecting and left without any means of livelihood
did not seem to concern their husbands. Yet both women knew their rights and the

court was protective of them and their unborn children.

5.1.1.8.2. Maintenance allowance, Nafaga

According to Islamic law, having paid the mehr, or having decided to make
the payment in the future, a husband must first provide for his wife once a marriage
is consummated. Besides, a husband has to provide his wife with food, shelter, and
clothing for as long as he remains married to her. If he divorces his wife he is also

required to cover her expenses during her waiting period, iddah nafaqga. This period

miitebeyyin tahminen ii¢ aylik hamilim olub vaz’1t haml ile adetimin inki’tasina degin kibel-i ser’den
kadr-i ma ruf meblag farz ve takdirini ve masarif-1 muhdkemenin kendisine tahmilini taleb ederim
deyu mezkir talakndmeyi ibraz ile da’va ettikte lede’s-siial miidded aleyh mezbiir Ibrahim usta dahi
cevabinda kaziyye-i minval-i muharrer iizere olub miibrez talakndme mucebince tarih-i mezkiirda bir
talaki bayin ile tatlik eyledigini ve mehr-i miiecceli mezkir iki bin bes yiiz bir gurus el-yevm
zimmetinde zikr olundugunu ikrar ve nafaka haml i¢cin adem-i iktidarina mebni bir para
veremeyecegini beyan ve ifade etmekle miidded aleyh mezbiir Ibrahim ustamin nafaka hamli
hususundaki beyani sayan-i iltifat olmadigi kendisine bade’t- tefhim tarafeynin ahvallerine vakif ve
zikr-i ati meblag kadr-i ma ruf idiigii kibel-i ser’den ehli vukuf olarak tayin kilman Beykoz da AliBey
sokaginda kirk iki numaral hanede sakin asakir-i Osmaniye yiizbasilarindan Ismail Hakki Efendi ibn-
i Mehmed ve Sahinkaya mahalle sokaginda sakin Abdiilaziz Efendi ibn-i Abdiilaziz ndm
kimesnelerden her biri huzur-u ser’i de miiddeiye-i mezbiir Zehra Hanima nafaka haml-i i¢in yevm-i
otuz gurustan sehri dokuz yiiz gurus vermekle iktidar olundugunu ve mebleg-i mezkiir kadr-i maruf
idiigiinii ala tarikii’s- sehade ihbar etmekle mebleg-i miiddedy: mehr-i miieccel-i mezkiir iki bin bes
yiiz bir gurus miiddeiye-i mezbiire Zehra Hamma eda ve teslimiyle mezbiir Ibrahim usta bade’l- ilzem
mezbiire Zehra Hamima vaz-1 mahal ile iddet-i miinkaziye oluncaya degin is bu tarihi ilamdan
itibaren mezbiir Ibrahim usta iizerine bi’l-ihbar yevmi otuz gurustan sehri dokuz yiiz gurus nafaka
farz ve takdir olunup mebleg-i mefruzun mezkiir beher sehri nafaka ve kisve-bahd vesair levazim-i
zaruriyesini harg¢ ve sarf ve lede’l- iktiza dharden istiddneye ve kibeli’s- ser’iden inde’z-zafer zevc-i
mutallak-1 mezbiir Ibrahim usta iizerine rucu’a mezbiire Zehra Hamma bade’l- izin ii¢ yiiz gurus
masarif-1 muhdkemenin miidded aleyh mezbiir Ibrahim ustaya ait olmak iizere miiddeiye-i mezbiire
Zehra Hamimdan ahz ve istifasi iktiza eyledigi tescil ve ilam olundu...” Beykoz Mahkemesi Defteri
(Court of Beykoz Defteri), Defter: 12/2, Case: 11, Page: 64, 23 September 1922.
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is extended for pregnant woman until the birth of the child. If a husband dies, the
obligation to nafaga ends. However, a pregnant wife can claim support from her

husband’s estate according to Islamic Law.’™

However, a woman can claim nafaga not only from her husband but also
from her male relatives if her husband dies. If she is not married, her father is
responsible for her. If she is not married and an orphan, her male relatives are bound

4 and

to cover her living expenses. For instance, in the cases of ikbal Hanim’
Necmiye Hamm,745 both women sued their sons, Ziver Efendi and Ismail Efendi,
respectively, for nafaga. The other example is Refia Hanim, an immigrant from
Janina, who sued her brother for nafaga. Refia Hanim and her daughters were
suffering greatly ever since they immigrated to Istanbul. They had been quite well
off in Janina. Refia Hanim had a son who could cover the expenses of his mother and
sisters. Yet he was recruited to the army and sent to Jerusalem. In addition, at the
time of the court case, he was missing. Although Refia Hanim’s brother Ahmet Vefik

Efendi contested his sister’s nafaga claim, he eventually accepted it, and the court

recorded the brother’s responsibility towards Refia Hanim and her daughters.”*

7% Judith Tucker, “Revisiting Reform,” 7.

4 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter:12/2, Case: 52, Page: 23, 27 No-
vember 1919.

% Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter:12/2, Case: 3, Page: 27, 21 January
1920.

8 “Istanbul Kadiligi Mahkemesinden bin ii¢ yiiz otuz dort senesi Recebi’l-ferdinin on iigiincii giinii
tarihiyle mii’td ve hulasa-1 meali; zati muarrefe Rafia Hanim ibnet-i Omer ve Sadriye kebire kizlari
zatlart muarrefe Fatima ve Esma Hammlar bintdni’l-miiteveffa muharremden her biri mahkeme-i
mezkiirede meclis-i ser’de mezbiiran Rafia ve Esma Hammlar Tiirkce tekelliim edemediklerinden
kibel-i ser’den terciiman tayin kiliman Osman Efendi hazir oldugu halde Ahmed Vefik Efendi ibn-i el
mezbiir Omer muvdcehesinde mezbiire Rafia Hamm zdtu’z-zeve olmadig gibi fakire ve miisirra ve
miisinne olub muhassas maas ve emlaki olmayib nafakaya muhtace ve sadr-1 kebiroglu Bekir elyevm
Kudiis-ii ser’ifde asker olub kar ve kisb ile mesgul olmayp miisirr ve li-ebeveynler karindaslarim
mumd-ileyh Ahmed Vefik ve Mehmed Hasbi ve Abdurrahim ve Ziilfikar Efendilerden Ziilfikar Efendi
Yanya’'da mukim olub mimd-ilevh Abdurrahim ve Mehmed Hasbi Efendiler miisir olduklarindan
nafaka i’tasina gayr-i miiktedir ve miima-ileyh Ahmed Vefik Efendi sehri sekiz yiiz altmis dokuz bucuk
gurus maagst olub miisir oldugundan oglu mezbiir Bekir’e rucu’ sartivla mimd-ileyh Ahmed Vefik
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There is also the case of Mehmet Sakir Bey, who sued his son’s wife, gelin,
Nesime Hanim. Mehmet Sakir Bey had been giving maintenance allowance, nafaga,
to Nesime Hanim and her children. However, because his son Niyazi Bey had

become able to provide a livelihood to his own family, Mehmet Sakir Bey did not

Efendi iizerine kadr-i ma’ruf ve kifaye nafaka farz ve takdirini ve mezbirdtdan Fatima ve Esma
Hanimlar dahi olmadiklart gibi muhassas maas ve emlaklart olmadigindan nafakaya muhtag
olmalaryla li-ebeveyn dayilarindan mimi-ileyhim Ziilfikar ve Mehmed Hasbi ve Abdiirrahim
Efendilerden her bir miisir olub mimd-ileyh Ahmed Vefik Efendi mu’sir oldugundan miimd-ileyh
tizerine kadr-i kifaye ve ma’ruf nafaka farz ve takdirini taleb ve da’va etmeleriyle mimd-ileyh Ahmed
Vefik Efendi dahi mezbiire Rafia Harmim li-ebeveyn kiz karindasi olub zatu’z-zevc olmadigini ve
muhassas maas ve emlaki olmadigini ve kerimesi Fatima Hanim ile mezbiire Fatma Hanimin kebire
kizi mezbiire Rafia Hanumin hafidesi Nimet Hanimlarin her biri elyevm miisir lerdir. Mezbure Fatima
Hanmmn Yanya'da emlak oldugundan mezbiire Rafia Hanim nafakasint mezbiirandan taleb etsin. Ve
eshab-1 maideden oldugundan menzilinde nefsime zam ile infak edecegini ve diger karmdaslari
mezbiirun Abdurrahim ve Mehmed Hasbi ve Ziilfikar Efendilerden her biri miisir olduklarindan
hissesine isabet edecek miktara muvdfakat edecegi ve mezbiire Fatma Hamm eshab-i servedden
oldugunu ve Esma Hanimin nafakasi mezbiire Fatima Hanimdan lazim gelecegini dermeyan etmekle
mezbiirdt Rafia ve Fatima ve Esma Hanmimlar dahi Yanya'da ki emlakdan hicretlerinden mukaddem
senevi dort yiiz gurus kadar istifade edildigini ve hicretten beri kat’iyyen istifade edilmemekte
oldugunu ve kendileriyle mezbiirun Abdurrahim ve Mehmed Hasbi ve Ziilfikar Efendilerden her biri
miisir olduklarint ifade etmeleriyle mezbiir Ahmed Vefik Efendi ber vech-i muharrer yiisr miiddedsini
isbattan izhart acz ve talib-i tahlif olmadigimi ifade etmekle mezbiirat Rafia ve Fatima ve Esma
Hamimlardan bi’'t-taleb meclis-i ser’a haziran olan Yanyali Mehmed ve Abdullah ve Fevzi
Efendilerden her biri miimd-ileyh Ahmed Vefik Efendinin miisir oldugunu ve mezbiirun Abdurrahim ve
Mehmed Hasbi ve Ziilfikar Efendilerin miisir olduklarini ve mezbiire Rafia Hanimin sehri altmis ve
mezbiiretan Fatma ve Esma Hanimlarin sehri elliser gurusdan yiiz gurus nafaka ve kisve-bahdlari igin
kadr-i kifaye ve ma’ruf oldugunu ihbar etmeleriyle.... sehir yiiz altmis gurus nafaka ve kisve-bahd
vesair levazim-1 zaruriyelerini har¢ ve sarfa ve mezburin Ahmed Vefik ve Abdurrahim ve Mehmed
Hasbi ve Ziilfikar Efendilerden ancak mezbiir Ahmed Vefik Efendinin yiisr-i tahakkuk eyledigine
binden mezbiir Bekir Efendiye huzur ve hali yesdarinda rucii’ etmek iizere mezbiiratin nafakast i¢in
mezbiir Ahmed Vefik Efendiye iddne vacip olamagla.... mimd-ileyh Ahmed Vefik Efendi ibn-i mezbir
Omer muvacehesinde “ben zatu’z-zevc olmadigim ve bir taraftan muhassas maasim ve emlakim ve
asla malim olmay1b fakire ve miisire ve miisinne olmamla nafaka ve kisveye egeddi ihtiyag ile muhtace
olmamla sadr-: kebir oglum ve miinfiki ser’im bulunan Yanyali Muharrem oglu mezbiir Bekir elyevm
efrad-1 askeriyyeden olub Kudiis-i serif’de istihdam olumagla kar ve kisb ile mesgul olmayan sadr-
kebir oglum Bekir Efendi iizerine kadr-i kifiye meblag farz ve takdirini ve mezbiir Bekir Efendi
tizerine mukadder meblagin dahi li-ebeveynler karindaglarim hazir miimd-ileyh Ahmed Refik ve gaib
ani’l-meclis Mehmed Hasbi ve Abdurrahim ve gdib ani’l-beled Ziilfikar Efendilerden mezbir Ziilfikar
Efendi Yanya’da mukim oldugu gibi mumd-ileyh Abdurrahim Efendinin sehri yiiz yirmi gurus
mazuliyet maas1 ve Mehmed Hasbi Efendinin iki yiiz on bir gurus tekaiid maaslar: olub baskaca
mallart ve emlaklart olmadigindan miisirler olub biraderim hdazir-1 mima ileyh Ahmed Vefik Efendi
ise muhassisat-1 zatiyeden muhassas sehri sekiz yiiz altmig dokuz buguk gurus maas almakta ve bu
vecihle miisir olmagla oglum mezbiir Bekir Efendi iizerine mukadder meblagin mezbiir Bekir Efendiye
huzur ve hali yesdrinda miiracaat etmek iizere bana ikraz ve iddneye tenbih olunmasinit taleb ve
da’va etmis isem de miima-ileyh Ahmed Vefik Efendi dahi nafaka ve kisve-bahd ve sair levazim-i
zaruriyem i¢in kendi malindan rizaswla teberruan sehri altmis gurus isbu tarihten itibaren bana
vermeye razi ve miiteahhid olub meblag-1 mezkiir altmis gurus nafaka ve kisve-bahd ve sair levazimi
zaruriyeme kafi oldugundan oglum mezbiir Bekir Efendi iizerine ayrica nafaka takdirine mahal yoktur
deyu terciiman mimd-ileyhin terciimesi ve miumd-ileyh Ahmed Vefik Efendinin tasdikiyle ifade
etmegin...” Anadolu Sadareti Mahkemesi Defteri (Court of Anadolu Sadareti Defteri), Defter: 171,
Case: 21, Page 81, 25 August 1916.
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want to give Nesime Hanim and her children nafaga anymore. The court decided that
Mehmet Sakir Bey was not obliged to pay alimony any further. Clearly, a woman’s
right to nafaga was well understood and practiced in the Ottoman Empire, and

women had legal ways to enforce it.”*’

Likewise, non-Muslim women were also well aware of nafaga rights that
qadi courts could provide them with. | came across the case of a Greek woman,
Anastasya, who sued her deceased husband’s two brothers: a town crier, tellal,
Anastas, and a grocer, bakkal, Lefter, for nafaga. Because Anastasya and her three
daughters were left without any means of livelihood after her husband Alex’s death,
she sued Alex’s brothers. The court decided that Anastas and Lefter needed to pay

Anastasya nafaga.’*®

The two brothers of Anastasia’s late husband might also usurp
her right to her husband’s estate, which is not mentioned in the document.

Obviously, Muslim and non-Muslim Ottoman women were aware of their nafaga

rights and resorted to the gad: courts when they deemed it necessary.

5.1.1.8.2.1. Discussion on shelter, food, and clothing rights for women

According to Judith Tucker, the pre-reform judges, muftis, gave detailed
instructions as to what a wife could require as support in terms of food, clothing, and
shelter. For instance, a woman from a comfortable background might refuse to do
housework or cooking. For such a woman, a husband must provide her with a servant

and bring home prepared food. According to Tucker, in the Islamic legal system, a

™7 Anadolu Sadareti Mahkemesi Defteri (Court of Anadolu Sadareti Defteri), Defter: 171, Case:3,
Page: 6, 11 March 1916

8 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 26, Page: 13, 18 Febru-
ary 1919.
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wife must be supported in the way she is socially accustomed to, that is, according to

her social background and status.’

In terms of accommodation, a husband should lodge his wife in a separate
house, not with other people, in a decent neighborhood. A wife should feel secure in
the neighborhood. In Islamic family law, a wife’s need for companionship is also
considered. She should be surrounded by relatives, friends, or servants. Besides, a
woman has the right to refuse living in the same house with a cowife; according to
the law, cowives are entitled to separate dwellings.” Islamic family law thus detail

elaborately the support and care a woman should receive from her husband.”*

The OLFR only addresses the support that woman should get from her
husband in two articles. In contrast to the detailed definitions of the pre-reform
period, article 70 and article 72 are rather plain. According to Tucker, these articles
reduced the rich detailing of material comforts and lists of status-based standards to
the phrase “legal house.” Besides, clothing, food, and private space seem to have lost
their importance in the OLFR articles.”? Regarding the 72" article, Tucker also
argues that a woman’s social needs as a human being, such as her need for
companionship, are overlooked in the OLFR.”® Likewise, Aydin argues that the
OLEFR is not expressive regarding the definition of women’s needs.”* It seems likely
that under the conditions of warfare and economic hardship, the legislators of the

OLFR did not take into consideration issues like quality of life.”>

™ Judith Tucker, “Revisiting Reform,” 9.

" Ibid., 9.

" Ibid., 10.

2 |bid.

3 Ibid., 11.

> Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 197.
7 Judith Tucker, “Revisiting,” 11.
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However, with the 72" article, a woman’s right to privacy was extended. The
aim of the CUP was to create a nuclear family, and this article was supportive of the
establishment of nuclear families. Aydin argues that this article was not quite
applicable, for many women were living with the family members of their
husbands.”® Still, the article might have extended a woman’s right to have her own

space without even her-mother-in-law.”’

The hardship common in the final century of the Ottoman Empire really had
an impact on the “quality perception” of the judges. Yet this situation did not stop
women from suing their husbands to claim the type of housing they had offered
during the marriage ceremony. For instance, Miirside Hanim sued her husband
Mahmut Bey for payment of a daily allowance until the day he provided her with the
housing he had promised her. Miirside Hanim was not content with the
accommodation her husband offered and she was legally forcing him to give her
what he had promised through the court. In the end, the judge decided that Mahmut

Bey needed to pay the nafaqa to Miirside Hanim."*®

Likewise, Hatice Bedia Hanim was not content with her marriage and left her
husband, Mehmet Halit. Besides, she even used her right to not breastfeed her child
and sent the baby back to his father. Because Mehmet Halit could not find a suitable
wet nurse for the baby, he sued his wife Hatice Bedia Hanim to come back to their
place, to suckle the baby and comply with family law. The important thing about this
case is that Mehmet Halit mentions that his house is in very good condition. Yet the

judge did not trust only his words and sent experts of the court to Mehmet Halit’s

™ Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 195.

*T OLFR, article 72.

8 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1029/2, Case: 368, Page: 295, 13 Oc-
tober 1919.
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house. Only after the experts reported that the house was in good condition did the
court decide that Hatice Bedia Hanim had to return to suckle the baby and comply

with the family law.”®

Although in the second example Bedia Hanim lost her case, her well-being
was still the concern of the court. Both cases dated to after the abrogation of the

OLFR showing that its articles still had an impact on later decisions.

™« _Bu da’vamda miibattal ve kizib olmadigima yemin ederim deyu teklif edilen yemini icra

eylemekle vekil-i mumd-ileyh Ahmed Izzeddin Bey cevabinda miiddei ileyha-yr muma ileyha Hatice
Bedia Hanim mehr-i muaccel-i mezkiiru kabz ve istifa etmedigine dair ba ihtarndme gelip mahkemede
yemin etmesi liizumu ve geldigi surette yeminden niikiil addedilecegi kendisine teblig ve ihtar kilinmug
iken bizzat gelmediginden yeminden niikiil addedilmesini ve ber vech-i muharrer miivekkilim hazir-i
mumd-ileyh Mehmed Halid Bey mehr-i muaccele-i mezkiiru tesviye eyledigine dair olan da’vamizda
mubattal ve kdzib olmayip sadik bulunduguna dair yemin etmis bulunmasi hasebiyle mehr-i muaccel-i
mezkiirda mumd ileyha Hatice Bedia Hanimin yeminden niikiilune badel hiikiim ve Yali koyiinde vaki
mesken-i ser’imize gelip itaat etmesi hususunun hiikme raptini hazir-1 mumd-ileyh Mehmed Halid
Beyin tasdikina mukarin vekil-i muma-ileyh Ahmed Izzeddin Bey taleb ederim demekle ber mucebi
taleb meskeni ser’inin muayenesi lazim geldigi tefhim kilinmakla vekil-i mumda-ileyh Ahmed Izzeddin
meclis-i ser’de sabiki misiillii muhkemeye baglandi. Meskeni ser’i hakkinda naib bag katib Hayri
Efendi tarafindan tanzim kilinan on iki Mayis bin ti¢ yiiz otuz dokuz tarihli kesif zabitnamesi kiraet
olundu. Miiddei vekil-i mumd-ileyh tarafindan meskeni ser’i olarak irae edilen Bogazi¢inde ve
Vanikoyiinde ve caddesinde kirk yediyi atik ve elli bes cedid numaralar ile miirakkam olan hane
mahall-i mezkiir-1 itla ve heyeti ihtiyariyesinden Mehmed ve mevki komiser muavini Mustafa ve polis
memuru Tahir ve ahaliden Ahmed Bahaddin ve miiddei vekili Ahmed Izzeddin Bey ve Efendiler
muvacehelerinde icra kilinan kesif neticesinde ti¢ adet fevkani ve bir tahtani mefriis ve mobleli
odalarla ve matbah ve tahtani ve fevkani olarak iki adet abdesthane fevkani bir sofa ve tahtani bir
daglk ve bir kuyuui havi olmakla beraber ceviz karyola iizerinde silte ve yorgan ve yastik bulundugu
ve bir mesken-i ser’i icin lazim gelen seraati cami olmakla beraber miiddei mumd-ileyh Mehmed
Halid Beyin el yevm tahti tasarrufunda bulundugu ve bu muharrer oldugu goriilmekle vekil-i mumd-
ileyh Ahmed Izzeddin Bey kelama ibtidarla kesif zabitndmesinde muharrer oldugu vechile hane-i
mezkiir ciran-1 salihin beyninde vaki ve tarafeyn ehliyle ecanibden hali ve guliif ve muvafiki baska bir
mesken-i ser’i bulundugu cihetle miidded aleyha Hatice Bedia Hanimin meskeni mezkiire gelip zevc-i
miivekkilim mumd ileyhe itaat ve hukuk-1 zevciyyete riayet etmesi hususunun taht-1 hitkme alinmasini
bil vekale taleb ederim demesiyle keyfiyet ledet’- teemmiil mehr-i muacceli mezkiiru istifa eyledigi
zevee-i miivekkilei mumd ileyhamin ber vechi muharrer yeminden niikiiliiyle sabit olub menzil-i
mezkirun mesken-i ser’i idiigii sdlifii 'z-zikr kesif ve muayene raporu miindericati ve bagkdtip mumd-
ileyh Hayri Efendinin inhasila tahakkuk etmekle mucebince zevce-i miivekkile-i mumd ileyhanin
Zeve-i mumd ileyhin meskeni ser’isi olan menzil-i mezkiiruna gidib kendisine itaat ve hukuk-i
zevciyyete miiraat etmesi....” Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2,
Case: 31, Page: 78-81, 14 May 1923.
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5.1.2 Examination of the articles of divorce in the OLFR

Islamic family law recognizes three types of divorce. The first one is called
talag, a man’s unilateral right to repudiate his wife. Men incur some obligations—
such as supporting a former wife for a specific period and paying mehr—after the
divorce, though.”® The second one is called khul, a female-initiated divorce in which
a man divorces his wife in exchange for compensation, such as not paying the mehr
or nafaga.”® The third one is annulment, hiyar-i tefrig, for which the divorce
decision is made by a judge. In Islamic Law, a woman who cannot persuade her
husband for khul or who does not want to give up of her rights to mehr and iddah

nafaga has the right to appeal to a court to get a divorce from her husband.®

The book of divorce has three chapters. The first chapter has three sections.
The first and second sections of the first chapter include the general legal decisions
and explore revocable divorce, talag-: ric’i, and irrevocable divorce, talag-: bain.
However, the third section, which is about the annulment of a marriage, hiyar-i
tefrig, is considered one of the most important parts of the OLFR. In that section, the
right to divorce is also given to women, which was almost impossible in the Hanafi

School, the official school of the Ottoman Empire.”®®

5.1.2.1 Male-initiated divorce, Talaq

For a man to divorce his wife, he should have conceivable reasons. He could

divorce his wife three times; in the first two divorces, both sides can reunite if they

"8 judith Tucker, “Revisiting Reform,” 11.

®1 Omer Nasuhi Bilmen, Hukuk-u Islamiyye ve Istlahati Fikhiyye Kamusu II, 283, Judith Tucker,
“Revisiting Reform,” 11; Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 115.

%2 Mehmet Akif Aydin, Islam-Osmanli Aile Hukuku, 115-116.

783 Judith E. Tucker, Women, Family and Gender in Islamic Law, 111-121.
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want to. However, the third time a divorce is irrevocable. After the third divorce the
couple cannot reunite, unless the woman marries someone else and divorces him or

her new husband dies.”®

The articles 102 and 103 of the OLFR reiterated a man’s unilateral right to
repudiate his wife. However, articles 104 and 105 are new in that they do not accept
the divorce of a drunken man or a divorce by force. According to Halil Cin, these
articles cut out men’s direct control over their divorce right, for they had to follow

strict state procedures.’®®

Fatma Nazli Hanim sued her husband, Mehmet Fazil Bey, for her mehr and
the nafaga of her 11-month-old baby. Through her attorney, Fatma Nazli Hanim told
the court that her husband divorced her three times, that she did not want to live with
a man who insulted her. In the first session, Mehmet Fazil Bey told the court that he
would employ an attorney and the court trial was put off to another date. In the
second session, at the beginning, Mehmet Fazil Bey took an oath, and through his
attorney said that while he divorced Fatma Nazli Hanim he was drunk and did not
remember clearly what he had said. Mehmet Fazil Bey also said that he wanted to
have a good relation with his wife. The court decided according to the 104™ article of

the OLFR that Mehmet Fazil Bey and Fatma Nazli Hanim were not divorced.”®

The second section of the first chapter of the book of divorce is about

revocable and irrevocable divorces. A revocable divorce, talag-: ric i, is a type of

%4 Nihat Dalgn, Islam Hukukunda Bosanma Yetkisi (istanbul: Marmara Universitesi ilahiyat
Fakiiltesi Yayinlari, 2001), 39.

"85 Halil Cin, Eski Hukukumuzda Bosanma, 125-126. See Sadrettin’s articles on the same issue in pre-
vious chapter.

7%® Galata Mahkemesi Defteri, (Court of Galata Defteri), Defter: 1026, Case: 173, Page: 265, 12 Agust
1918.
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divorce that does not require a new marriage contract if a husband wants to reunite
with his wife. He also does not have to pay mehr again. Talag-: ric i is possible if a
man and a woman have sexual intercourse, if a husband clearly utters that he
divorces his wife, and if a husband abstains from using force or abusive language

while divorcing his wife.”®’

Talag-: bain, on the other hand, is a type of divorce that requires a new
marriage contract and the payment of mehr if the couple wants to reunite. A talag is
talag-: bain if a husband divorces his wife for the third time, if force and abusive
language are used during the talaq, or if a husband divorces his wife on demand of

his wife (khul), which also requires compensation from the wife’s side.’®®

5.1.2.2. Female-initiated divorce

Female-initiated divorce, khul is very important, for it allows a woman to
ransom herself from an unwanted marriage.”®® The 116" article of the second section
makes is it clear that khul is acceptable. Yet the OLFR does not put any dictum on
khul.”® Neither in substantive nor in procedural terms is there a discussion of khul in

the OLFR.”"*

The practice of khul remained almost exactly the same before, during, and

after the OLFR. The cases of Sidika Hanim and Hamdi Aga’’? and Mihriban Hamim

" Omer Nasuhi Bilmen, Hukuk-u Islamiyye ve Istilahati Fikhiyye Kamusu II, 195; Karaman,
Mukayeseli Islam Hukuku I, 358.

"% Omer Nasuhi Bilmen, |1, 199; Karaman, 1, 359.

"% Judith Tucker, “Revisiting Reform,” 11.

" Ebru Kayabas, “Hukuk-1 Aile Kararnamesi,” 107.

™ Judith Tucker, “Revisiting Reform,” 12.

2 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 8, Page: 27, 19 March
1917.
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773

and Seyyit Efendi’’® occurred before; the case of Hitabe Hanim and Major Ali Riza

Bey,”’* Kezban and Siikrii Aga,’” and Elmas Hanim and Hasan Aga’’® occurred
777

during; and the case of Hacer Hanim and Ahmet Memduh Efendi’’" occurred after

the OLFR.

The above-mentioned cases of khul were initiated with a woman’s declaration
of giving up her claims to mehr and nafaga, and continued with the husband’s
acceptance of her statement. The court record ended with the final court decision to
arrange a registered divorce. However, the cases of Kezban Hanim and Elmas Hanim
were a little different in that they declared in court that they would not demand
nafaga from their husbands during the iddah period even though they were pregnant.
Also in the case of Mihriban Hanim, we see a woman who claimed nafaqga for her

21-month-old baby, but nothing for herself except divorce. All in all, the OLFR did

" Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 6, Page 26, 2 March
1917.

" Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 105, Page: 236, 2 June
1336.

™ “Mahrise-i Galataya tabi’ Besiktas mahallatindan Uzuncaova’da bes numarall hanede sakine zat-
1 zeyl-i vesikada muharrerul-esdami miislimin tarifleriyle muarrefe Kezban Hamum ibnet-i Hasan
Galata Mahkemesinde meclis-i ser’i serif-i enverde mahall-i mezkiirda sakin Hammal Siikrii Aga bin-i
Osman muvacehesinde mezbur Siikvii Aga isbu tarih-i vesikadan ti¢ ay mukaddem yani bin ii¢ yiiz otuz
alti senesi Zil-hicceti’s-serifesinin sekizinci giinii Rumeli mahallesinde mahzar-1 suhudda iki yiiz elli
bir gurus mehr-i miieccel tesmiyesiyle beni tezevviic ve tenekkuh ve kabul ediib olvechile elyevm zevc-i
ddhilim ise de lakin mezbur Siikrii Aga ile fi maba’d beynimizde hiisn-i mudseret kabil olamayacagt
meczumumuz olmakla zimmetinde miitekarrer ve ma kiidun aleyh mehr-i miieccel mezkir iki yiiz elli
gurusla elyevm zat-1 sagir olup, hamile degil isem de gerek ii¢ defa ru’yet-i dem sdfile ve gerekse
hamlim zuhur ettigi takdirde vaz-1 haml ile iddetim munkaziyye oluncaya degin iktiza eden nafakam
kendi tizerime olmak tizere ben mezbur Siikrii Aga ile iy bu meclis-i ser’de muhalaa-i sahiha-i ser’iyye
ile hal oldugumda oldahi taleb-i mezkiirumu kabul eyledi deyu mukirra-i mezbure Kezban Hanimin
sdadira olan bil-Ciimle takrir-i mesruhunu mezbur Siikrii Aga vicahen tahkik ve sifahan tasdik etmegin
ma vakaa bi’t-taleb ketbolundu. Fil-yevmi’s-sani minsehri rabii’l-evvel sene seba ve selasin ve
selasemiete ve elf.” Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1028/1, Case: 301,
Page 2, 6 December 1918.

"% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1028/1, Case: 30, Page: 12, 11 Febru-
ary 1918.

" Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1029/2, Case: 30, Page: 433, 13 Janu-
ary 1920.
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not change the practice of khul, and women continued to practice this type of

divorce.

5.1.2.3. Annulment of a marriage, Hiyar-1 Tefrig

Hiyar-1 Tefrig is an annulment of a marriage by decision of a judge. This type
of divorce was possible by a woman’s resort to court. According to Hiiseyin Hatemi,
in Islamic family law, a woman also has the right to divorce, yet she is not under the
obligation of any payment, like the man’s mehr. Therefore it is necessary for a
woman to resort to a court, so that the man’s mehr obligation does not cause any

conflict between the couple and payment is arranged legally.’"

Giving women new venues to seek the annulment of marriage was considered
an expansion of women’s rights in comparison to previously prevailing practice.
However, according to Tucker, although the OLFR represented an improvement over
strict Hanafi doctrine regarding women’s rights, it did not present anything new, for
the muftis had already been following an eclectic path of schools rather than sticking
strictly to Hanafi interpretations in terms of divorce matters in Syria and Palestine.””
Tucker observed that the majority of decisions found in the Hanafi courts of Syria
and Palestine were not in compliance with Hanafi jurisprudence. In the decisions, the
Shafi’i and Hanbali interpretations were used for the annulment of marriages and

Hanafi judges treated these rules as legally binding."®

"® Hiiseyin Hatemi, /lahi Hikmette Kadin (Istanbul: Birlesik Yaymcilik, 1999), 44—46.
™ Judith Tucker, “Revisiting Reform,” 15.
8 |bid., 12.
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There are similar cases in the Istanbul courts before the promulgation and
after the abrogation of the OLFR. For instance, Hadiye Hanim sued her husband, Ali
Serafeddin, for divorce because he left without any trace and without assigning her
nafaga. After the testimonies of witnesses, a notice of loss had been issued for Ali
Serafeddin. The judge decided that the couple was divorced.”®! This case occurred
before the promulgation of the OLFR. However, there are also cases of annulment,
hwyar-1 tefrig, when the OLFR was in effect. For instance, Nigane Hanim sued her
husband, Ahmed Aga from Bozcaada, because he went to New York five years
before and had left Nigane Hanim and his child without nafaga. After an exchange of
letters with authorities in New York through the Ministry of Foreign Affairs,
Hariciye Nezareti, the court decided that Ahmed Aga was lost and divorced the

couple.”®

In the case of Emine Mahmure Hanim and Major Ahmet Tevfik Bey, a
pashazade, the reason why Emine Mahmure Hanim pursued a divorce was that her
husband was insulting Islam, her religion. Emine Mahmure Hanim through her
attorney told the court that Ahmet Tevfik Bey was constantly using abusive language
against Islam and that she could not bear it anymore. She claimed that she could not
prove that her husband had insulted Islam, but the court might ask Ahmet Tevfik Bey
to take an oath. Ahmet Vefik Bey through his attorney told the court that he would
give nafaga for their child, but he would not accept the claim that he had insulted

Islam. He also said that he would not take an oath, even if he could do it. Ahmet

81 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 138, Page: 103, 2 June
1917.
782 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter:12/2, Case: 6, Page:2, 12 Subat
1918.
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Vefik Bey and his attorney did not appear for the second session; the judge divorced

them and made Ahmet Vefik Bey pay a monthly nafaga to his child.”®

8 “Begiktas'da Kapudan Ibrahim Aga mahallesinde Korpeoglu Sokaginda bes numarali hanede

sakine zati muarrefe Emine Mahmure Hamm ibnet-i Muhyiddin Beyin zikr-i dti hususda taleb ve
da’va ve muhakeme ve muhasama ve ahz ve kabz’a ve sulh ve ibraya ve miinferiden ve miictemian
icra-yt vekalete me’zun vekil-i miiseccel-i ser’ileri Dersaadet da’va vekillerinden Ihsan ve Hiiseyin
Kazim ve Ali Izzet Beylerden miima ileyh Ihsan Bey bilvekale Galata Mahkemesinde meclis-i ser’i
miinirde Besiktag'da Abbas Aga mahallesinde Hiiseyin Pasa Deresinde bakkal iizerinde hanede
mukim zat-r maarref Ismail Hakki Pasazade asdkir-i Osmaniye Miilazim-1 Evvellerinden Ahmed
Tevfik Beyin kezalik zikr-i dti hususda taleb ve da’va ve muhakeme ve muhasama ve miidafaa ve ahz
ve kabz’a ve sulh ve ibraya vekil-i miiseccel-i ser’isi Dersaadet da’va vekillerinden Halid Bey ibn-i
Latif Efendi muvacehesinde miivekkilem mezbure Emine Mahmure Hanimi miivekkil-i miimd ileyh
Ahmed Tevfik Bey tezevvii¢ ve tenekkiih ve duhul edib ol vecihle zevc-i dahili iken zevc-i miima ileyh
Ahmed Tevfik Bey ezmine-i muhtelife de miikerreren zevcesi miivekkilem mezburenin din ve imanina
sebb ve setm ederek bu vecihle miivekkilem mezbure zevc-i miumad ileyhden mutallaka oldugundan sual
olunub bu babda hiikmii ser’inin itasini ve ber vech-i muharrer sebb ve setm miiddedlarimi inkarlart
halinde bu hususta ikame-i beyyineden aciz oldugumuzdan miumd ileyh Ahmed Tevfik Beyin ber vech-i
ser’i tahlifini ve miuma ileyh Ahmed Tevfik Beyin firasindan hasila ve miivekkilem Emine Mahmure
Hanimdan miitevellide olub asla mali olmayan ii¢ aylik Hatice Melek nam sagirenin nafakast icin
sehri bes ytiz gurusun miumad ileyh Tevfik Bey tizerine farz ve takdirini taleb ederim deyu miivekkilesi
mezbureye izafetle bil vekale da’va ettikde vekil-i miima ileyh Halid Bey dahi cevabinda miiddeiyye-i
miivekkile-i mezbure Emine Mahmure Hanim miivekkilem mima ileyhin zevce-i menkiiha-1 medhuliin
bihasi ve asla mali olmayan sagire-i mezbure Hdtice Melek Hanim dahi miivekkilem miimad ileyhin
firasindan hasila ve zevce-i miivekkile-i mezbureden miitevellide sulbiye sahih kerimesi oldugunu
ikrar ve vekil-i mima ileyhin ber vech-i muharrer sebb ve setm miiddedlarin inkar ederim. Bu
hususta miivekkilime yemin tevecciih etmeyecegini ve maamafih miivekkilim yemine hazir ve kizi
sagire-i mezbureye sehri iki yiiz gurus nafaka vermege razi idiigiinii ve bundan fazla nafaka vermeye
iktidart olmadigini beyan ederim deyu miidafaa eddikden ve bera-yi tahlif miivekkil-i mimd ileyh
Tevfik Beyin mahkemeye ihzar-1 vekil-i miimd ileyh Halid Beye tefhim olundukdan sonra muhakeme
yevm-i aghara ta’lik ve tarafeynin imzalart alindigi halde yevm-i muallakda miuma ileyh Tevfik Bey
bizzat mahkemeye gelmedigi gibi tarafindan vekil-i ser’isi dahi gondermediginden ve miiddeiyye vekili
miimd ileyh Ihsan Bey ise muhakemenin giyaben ru’yetiyle saireyi mezbure icin nafakanin takdirini ve
miitemerrid miima ileyh Tevfik Beye bera-yi tahlif mahkemeye gelmesi igin ihtarname tebligini taleb
etmekle muhakemenin giyaben ru’yetine bilibtidar bi-garaz miisliminden ehi-i vukuf intihab olunan
kuyud-1 kadime kaleminde Arabi miitercimi Konyali Tahir Efendi ibn-i Halil ibn-i Mustafa Hayri
Efendi ve kalem-i mezkiir hiilefasindan Hiiseyin Hilmi Bey ibn-i Abdulkadir ibn-i Hiiseyin 'den her biri
meclis-i ser’a haziran olub ifadelerinde Kuyud-1 Kadime Bagskdtibi Muhyiddin Bey kerimesi gaibe-i
an-il meclis Emine Mahmure Hanim zevci Nizamiye Miilazim-1 evvellerinden Tevfik Bey ibn-i Ismail
Pasayr ve mima ileyh Tevfik Beyin firasindan hasila ve mezbure Emine Mahmure Hammdan
miitevellide tahminen iki aylik Hdtice Melek nam sagireden her birini bilir ve taniriz. Mumadileyh
Tevfik Beyin sehri bin yiiz gurus maas-1 muhdssast oldugundan sagire-i mezbure siit ve seker ve
havaic-i zaruriye-i saireye ve nafaka ve kisveye esedd-i ihtiya¢ ile muhtag oldugundan ahval-i
haziramin gilasindan nasi sagire-i mezbure igin sehri dort yiiz gurus farz ve takdiri eb-i mimd ileyhin
haline nazaran kadr-i maruf ve kifaye ve nafaka-i misildir. Biz bu hususu bu vecikle ald tarikis-sehade
ihbar ederiz deyu vuku bulan ihbarlariyla mezkurun kadr-i maruf oldugu inde-es-ser’il enver zahir ve
niimayan olmagin mucebince mezburenin nafaka ve kisve-bahd vesair levazim-1 zaruriyesi icin sehri
dort yiiz gurus mimd ileyh Tevfik Bey iizerine bin ii¢ yiiz otuz alti senesi Rebiiil ahirinin sekizinci giinii
farz ve takdir olunub meblag-1 mefruz-1 mezkuru sagire-i mazburenin nafaka ve kisve-bahd vesair
levazim-1 zaruriyesine har¢ ve sarfa dhardan istidaneye ve inde’z-zafer miuma ileyh Tevfik Bey iizerine
rucu’a miiddeiyye-i miivekkile-i mezbure Mahmure Hanima izin verildikten sonra ber vech-i muharrer
sebb ve setm hakkinda li-ecli-et-tahlif mahkemeye gelmesi miiktezi olub gelmedigi takdirde nakil
addiyle miiddeiyye-i mezbure Emine Mahmure Hanim miuma ileyh Tevfik Beyin din ve imanina sebb
ve setm eyledigine tahlif olunmagin mucebince mezbure Emin Mahmure Hanmim mima ilevh Ahmed
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Zeliha Melehat Hanim and ibrahim Efendi’s case gives an example of an
annulment after the abrogation of the OLFR. Zeliha Melehat Hanim sued her
husband for divorce because ibrahim Efendi had been missing for four years and had
left her without nafaga. Following the procedures of giving a notice of loss to a
newspaper and listening to witnesses, the court divorced Zeliha Melehat Hanim and

ibrahim Efendi.’®*

5.1.2.4. Physical conditions of a man and/or a woman as an impediment to a

conjugal union

Annulment, Awyar-1 tefrig, was not a novelty introduced by the OLFR. It had
been a remedy for women who wanted to terminate their marriages in Istanbul before
as well, and continued after the abrogation of the OLFR. However, the innovation
with the OLFR was that the law addressed the defects of insanity,”®® leprosy, vitiligo,

88 as issues of annulment. The

or veneral diseases,”® impotence,”’ and infertility
times required that various illnesses such as veneral diseases be included in the
OLFR as a reason for divorce. An increase in prostitution, the number of travelers,

and peripatetic merchants might have spread such diseases.

For a woman to be able to demand divorce for impotence, she could not have

a similar problem. Besides, if there was any hope of recovery, a judge may postpone

Tevfik Bey’den bir talak-1 bayin ile mutallaka olduguna hiikiim olundugu tescil ve i’lam olundu. Fi’l-
yevmis samin asar emin sehri Rebii’l-ahir lisene sitte ve seldsin ve seldsemie ve elf.(18 Rebiuldhir
1336 )” Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 30, Page: 179, 31
January 1918.

"8 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1029/2, Case: 147, Page: 196, 20
April 1920.

"8 OLFR, article 123.

"8 OLFR, article 122.

8T OLFR, article 120

" OLFR, article 120
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annulment for a year. After a year, if husband rejected divorcing his wife, the judge
would annul the marriage.”® Divorce as a result of a disease like leprosy, vitiligo,

%0 A woman could divorce her

and veneral diseases followed a similar procedure.
insane husband only if her husband became afflicted after the marriage. In such a

case, the above-mentioned procedures were followed.”*

In the sijils I examined, | did not come across a lawsuit based on any of the

above reasons.

5.1.2.5. Annulment, Hiyar: Tefriq, as a result of an absent or missing husband

Desertion of a wife or failing to provide her with a means livelihood were
also reasons for annulment. The article 126 of the OLFR says that if a husband is
absent or missing,”* and has left his wife without nafaga, his wife could resort to
court for annulment. While Maliki and Hanbali madhhabs accepted being absent or
missing as a reason for annulment, Hanafi and Shafi’i madhhabs did not. According
to Hanafi madhhab, in a marital union, if husband is missing, the wife has to wait

until her husband’s peers die, which might mean decades of waiting if the couple is
young.
Obviously, this ruling caused great problems for Ottoman women. In the last

century of the Ottoman Empire, a great number of Ottoman women married Muslim

men of other nationalities. Yet these men often left their wives without a proper

%9 OLFR, article 121.

"0 OLFR, article 122.

"L OLFR, article 123.

%2 In the Islamic Law, a person is mefkud, if he is missing and it is not known whether he or she lives
or not. And a person is gaip, missing, if it is known that he or she is living but not known where he or
she lives. See: Karaman, Mukayeseli Islam Hukuku I, 233.
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divorce and returned to their own countries. As a result of being abandoned by their
husbands, these women suffered poverty, because Hanafi madhhab did not allow
women in such cases to get divorced, remarry, and obtain nafaga. A judicial circular,
irade-i Seniyye, issued on 29 Rebiiilahir 1334/ March 5, 1916, allowed such women

to get divorced by using the Maliki and Hanbali School rulings.”®

Also affected by absence were women whose husbands were recruited and
fought on the many fronts of the Ottoman Empire. For this second group of women,
the situation was even worse, for economic hardship peaked during the war. These
women were left without any means of livelihood. For instance, Veliye Hanim,
whose husband Yakup died at Kilitbahir, Gallipoli, asked the court to record his
husband’s death, so that she could marry someone else. After listening to witnesses,
it became certain that Yakup had died in Gallipoli and the court allowed Veliye
Hanim to remarry.794 Yakup, the martyr, was a craftsman. Veliye Hanim spoke on
her own behalf at court. She was probably a woman of little means; otherwise she
would have had an attorney speak for her at the court. Yakup was recruited to the
army in 1912 and died quite soon. Yet Veliye Hanim was able to obtain a right to

remarry from the court in 1917, which also meant 5 years of hardship for her.

In another case, Sami Efendi was recruited to the army during the Balkan
Wars. He died at Noragaya, Bulgaria, in 1912. While he was buried, his friends
found some money and a letter in his pocket, saying that the money was his wife’s

bride price, mehr, and should be handed in to her in case he died. His friends

3 Yunus Vehbi Yavuz, “Osmanl Sultan1 Muhammed Resad Déneminde Kocas1 Kaybolan Kadinin
Evlenmesine Imkan Veren Fikhi Hiikiim Degisikligi ile Ilgili Bir Vesika,” Islam Hukuku
Arastrmalart Dergisi 1 (2003): 79-93; Halil Cin, Eski Hukukumuzda Bosanma, 130. Also see previ-
ous chapter for details.

% Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 192, Page: 7, 17 February
1917.
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Mehmed Mahmud and Major Ziya Efendi handed the money and letter to Sami

Efendi’s mother, and the court recorded Sami Efendi as a martyr.”®

Sami Efendi was a responsible husband and a sensitive person who even after
his death paid his wife her mehr. However, he died in 1912, and the news of Sami
Efendi and the mehr only reached his wife in 1917, which possibly meant that his
wife suffered for 5 years without any means of livelihood, because she was also not
able to marry anyone else. Considering the wartime conditions and the economic
hardship that people suffered in the Ottoman Empire, the 126" article of the OLFR

came as a great relief for women who sought divorce from their absent husbands.

What happened to a woman whose husband had left her with a maintenance
allowance, nafaga, or means of livelihood but was still missing or absent? Would it
be fair to make such woman wait for 50 years maybe until her husband’s peers died
so that she could remarry? The legislators of the OLFR rightfully addressed this
problem in the 127" article of the law. The article says that if a man is missing or

absent, even if he left money as a form of support for the time of his absence, his

95 «“Rumelihisari 'nda Basmakci Sucaattin mahallesinde on dokuz numarali hanede sakin sabik Varna
sehbenderi Asitaneli Mehmet Memduh Bey ibn-i Mehmet Ali bin Mahmut Efendi ile Rumelihisari’nda
Meydan Mahallesi ve yirmi alti numarali hanede sakin Harbiye emrinde asakir-i Osmaniye Miilazim-1
evvellerinden Ziya Efendi ibn-i Hiiseyin bin Azmi Efendiden her biri meclis-i ser’de bin ii¢ yiiz otuz ii¢
senesi tesrin-i evvelinin on sekizinci giinii Pakize miihriiyle mahtimen Narbiye Nezareti celilesine
takdim olunup Bogazigci Ahz-1 asker Subesi Riyasetinden mahkemeye tevdi olunan arzuhale
Rumelihisari’'nda Mollafenari mahallesinde Meydan sokaginda viki hanede sakin iken Balkan
harbinde taht-: silaha celp ve davet olunan ii¢ yiiz bes tevelliidlii Hiiseyin oglu Sami Efendinin eger ki
vefatina dair bir kayd-1 resmi olmadig1 derkenar edilmis ise de merkum ii¢ yiiz yirmi sekiz sene-i
maliyesinde Bulgaristan cihetinde Noragoya tarafina sevk olunarak mahall-i mezkirda bin ii¢ yiiz
yirmi dokuz sene-i maliyesinde diisman tarafindan atilan mermi iizerine mezbir Sami Efendiye
isabetiyle sehiden vefat eyledigini isitdik ve bu cihet indimizde béylece miistehirdir dahi mezbiir Sami
Efendinin tarih ve mahall-i mezkiirda siithedd makberesine defin edildigi sirada iizerinde altmig ii¢
gurus mehr-i zati ve tezkire-i Osmaniyesi zuhur ederek validesi Rumelihisari’nda Meydan
mahallesinde yirmi sekiz numaralt hanede sakine sahst ma rufumuz olan Pakize Hanim ibnet-i Abdul-
lah Efendiye teslim olundu deyu dla tariki’s-sehade ihbarlariyla muhbirdn-i mezbiranin ber minval-i
muharrer vaki olan ihbarlariyla mezbiirun sehiden vefati lede’s ser-il enver tahakkuk etmegin ma
vakaa bittalep ketbolundu. Fi’l-yevmi’s-sabi’ vel isrin min saferi’l-hayr liseneti sitte ve selasin ve
selasemie ve elf.” Galata Mahkemesi Defteri, (Court of Galata Defteri), Defter: 1027, Case: 608,
Page: 69, 12 December 1917.
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wife can seek annulment. If there is any hope of the husband being alive or found,
the judge will postpone the annulment for four years. After four years, or if hope is
considered lost in the meantime, the judge will divorce the couple. Clearly, this

article was again shaped by contemporary conditions.

The 128™ article of the OLFR says that if a woman remarries after an
annulment, her second marriage will not be cancelled even if her first husband does
return.’®® However, according to the 129™ article, if a woman does not get an
annulment of her first marriage, her second marriage is automatically cancelled with
the return of her missing husband. The cancellation of the second marriage thus

depended on a judge’s valid decision.”’

In the court records examined, most of the cases are related to the issue of
missing or absent husbands. This issue seems to have posed a problem for women
even after World War I. What is even more interesting is that there are OLFR cases
from the years 1922 and 1923, when the OLFR had already been abrogated. During
the 1920s Istanbul was occupied, many men joined the army in Anatolia, or had
already died. Therefore hardship for women did not end even after World War 1.
Employing the 126" and 127" articles of the OLFR; the qadis simply used the law as
another method to solve issues of nafaga, mehr, and irreconcilable differences

between the couples.

An Istanbulite woman, Canfeza Hanim, whose husband had been missing for
eight years, resorted to court to seek the annulment of her marriage. The procedure in

the case of a missing husband goes as follows: first the woman litigates. Then a

" OLFR, article 128.
7 Sabri Sakir Ansay, Medeni Kanunumuzun 25. Yildoniimii Miinasebetiyle Eski Aile Hukukuza Bir
Nazar Hukuk Inkilabimizi Aydinlatan Tarihi ve Tesrii Vesikalar, 30.
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notice of the missing husband is printed in a newspaper, usually Zkdam, and if his
address is known, an invitation is sent to husband. In the second session, if the
husband does not show up, the court decides in absentia. The judge listens to
witnesses and then decides about the marriage. In Canfeza Hanim’s case, the
procedure was followed and the court decided that she was divorced from her
husband according to the 126™ article of the OLFR.”® Likewise, Fatma Hanim got
divorced from Hasan Aga,”*® who was recruited for the Balkan Wars and had not

been heard since 1918.

In another case, Fatma Neyyir Hanim’s husband, Ebusiireyya Sami Bey, who
was a postman at the governor’s office, went to Amasya in 1915 and went missing.
Fatma Neyyir Hanim resorted to court for the annulment of her marriage. The court
made an inquiry about Ebusiireyya Sami Bey in the Uskiidar police station. In the
Tkdam newspaper, a notice of loss for Ebusiireyya Sami Bey was printed on May 21,
1919, with the number 1647. Two months after the notice, Ebusiireyya Sami Bey
was still absent, and in the second session of the court, the judge decided in absentia.
Having listened to the witnesses, the judge divorced Ebusiireyya Sami Bey and
Fatma Neyyir Hanim according to the 126" article of the OLFR.2% Likewise, Fatma
Nimet Hanim resorted to court to divorce her husband Bayram Ali Efendi, who had
been gone for two years, in 1919. The court followed the same procedures and the

judge annulled their marriage according to article 126 of the OLFR.2*! Fatma Neyyir

7% Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 18, Page: 9, 14 Septem-
%?E:f;féz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 21, Page: 11, 7 Decem-
Eo%ré:;lfdz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 14, Page: 6, 14 August
E;Lozlééykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 17, Page: 41, 22 January
19109.
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Hanim’s case and the above-mentioned three cases occurred while the OLFR was in

effect.

The 126™ article of the OLFR continued to be effective for missing husbands
even after the OLFR was abrogated. | have examined three cases. The first one is the
case of Hatice Saadet Hanim and the artillery lieutenant Mahmut Hayrettin Efendi.
Hatice Saadet Hanim’s husband had been missing for a year. She resorted to court
through her attorney. Hatice Saadet Hanim’s attorney presented the court with her
mehr certificate, which showed that she got 5,000 gurus mehr-i muaccel, and was
due 5,001 gurus mehr-i miieccel. The attorney asked the court to send an invitation to
Mahmut Hayrettin Efendi. The trial was postponed to March 16, 1922. In the
meantime, an invitation was sent to Mahmut Hayrettin Efendi’s house and a notice of
loss was given in fkdam on March 3, 1922/8966 and in Tekvam-i Vekayi on March 4,
1922/4405. In the second session, Mahmut Hayrettin Efendi again did not show up
and the judge decided in absentia. Having listened to the witnesses, the judge
divorced Hatice Saadet Hanim and Mahmut Hayrettin Efendi according to the 126"

article of the OLFR.8%

802 “Beykoz kazasi kurasindan Pasabahge karyesinde Yali sokaginda dokuz numarali hanede sakin
Hatice Saadet Hanim ibnet-i Salih Bey tarafindan husus-i dtil-beyanda taleb ve da’va ve ahz ii kabza
fesh-i nikah da’vasi ikamesine vekalet-i dmme-i mutlaka-i sahiha-i ser’iyye ie vekil miisecel-i ser’isi
kaza-i mezkiir kurasindan Yal karyesinde Ishak Aga baywri ndm mahalde kain menzilde sakin viikela-i
dadviden Bahaddin Bey ibni’l- merhum Semsi Bey Beykoz Mahkeme-i Ser’iyyesine miiracaatla bil
vekale takriri keldma ibtidarlar hane-i mezkiirede sakin asakir-i osmaniye topgu miilazimlerinden
Mahmud Hayreddin Efendi ibn-i Mehmed Efendi bin ii¢ yiiz otuz alti senesi agustosunun otuz birinci
gtinti mezkiir dokuz numarali hanede bes bin gurus mehr-i miiaccel gayri miiteveffa ve bes bin bir
gurus mehr-i  miieccel tesmiyeleriyle mahzar-1 suhudda miivekkilem muma ileyha Hatice Saadet
Hanimi tezevvii¢ ve tenekkiih ve kabul ve ol vechile zevc-i gayri dahilim oldugu halde is bu tarihi
ilamdan bir seneyi miitecaviz bir zamandan beru miivekkilem mumd ileyhayt bila nafaka velamiinfikis
ser’i mezkir Pasabahge karyesinde bwrakarak semt-i mechule azimet ettigi ve ol vakitten beri
gaybubet-i miinkati’a ile gdib olub el-yevin hayat ve memati me¢hul ve gdib-i mezbtirun uriiz ve akari
ve medyunu zimmetinde veya mevdii u nezdinde asla mali ve ikraz-1 nafaka edecek kimesnesi olmadigt
gibi nafaka namiyla bir nesne irsal ve terk etmedigi siparis yapmayip bir taraftan havale gostermedigi
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ve iagesine bakacak bir ma‘isi dahi olmadigindan nafaka ve kisveye esedd-i ihtiyaci ile muhtag olub
nafakanin tahsili ise mefkiid ve suver-i saire ile haricten istidine ve ikrazla tedariki miiteazzir
bulundugundan Hukiik-1 Aile Kararnamesinin madde-i mahsusuna tevfikan miivekkilem muma ileyha
ile beynlerinde olan akd-i nikahin feshi hiikmii tahti karara alinmasini ve muhdkemenin fi 22 subat
1338 Persembe giinii zevali saat ikiye tayiniyle miidded aleyh zevc-i mezbiir Mahmud Hayreddin
Efendiye bir kit’a varaka-i davetiye tastir buyurulmasini miivekkilem mumd ileyha Hatice Saadet
Hanmima izafetle bil vekale taleb ederim deyu yedinde mevcud ve ifadesini teyid ve mehreyn-i
mezkiireyn miktarimt miibeyyin mezkiir Pasabah¢e Karyesi imami ve muhtart ve heyet-i ihtiyariyesi
taraflarindan memhuren mevrid bir kit’a ilmiithaberi ibraz ile da’vay-1 mezkiir yevm-i muayyende
miiddeiye-i mumd ileyha vekili Bahaddin Bey bil viiriid miiddea aleyh zevc-i mezbir Mahmud
Hayreddin Efendiye vekil-i mumad ileyhin bil vekale talebiyle yevm-i mezkiirda mahkeme-i ser iyyede
isbat-1 viicud etmek veya tarafindan musaddak bir vekil-i ser’i gondermek iizere alelusul bir kit'a
varaka-i davetiye tastir ve isdart Hact Omer bin Hayri Aga yediyle irsal olunmus ise de zevc-i mezbir
Mahmud Hayreddin Efendi mezkiir hanede ikamet etmedigi el- yevm mahalli ikameti de mechul
bulundugu karye-i mezkiir imami Yusuf Cemil Efendi tarafindan varaka ve davetiyeye mesruhat
verilerek tasdik edilmis olmakla bu babda varaka-i davetiyenin mezbiir Mahmud Hayreddin Efendiye
tebligi kabil olamayacagr anlasiimis oldugundan vekil-i mumd-ileyh Bahaddin Beyin talebiyle da va-
vi mezkiirenin fi on altt mart bin ii¢ yiiz otuz sekiz Persembe giinii bade’z- zeval saat ikiye talikine ve
miidded aleyh mezbiir Mahmud Hayreddin Efendinin yevm-i mezkiirde mehkeme-i ser’iyyede isbat-i
viicut etmek ve teblig makamina kaim olmak iizere Ikdam ve Takvim-i Vekayi gazeteleriyle ilanina
karar verilerek da’va vekili mumd-ileyh Bahaddin Beye tefhim kilinmakla yevi muayende miiddeiyye-i
mumd ileyha Hatice Saadet Hamim vekili Bahaddin Bey gelerek miidded aleyh zevc-i gdaib mezbiir
Mahmud Hayreddin Efendi gaybubet-i miinkati’a ile gdib olmasina mebni yirmi iki giin mehil tayin
olunarak Ikdam ve Takvim-i Vekayi gazeteleriyle dahi nesir ve ilan edildigi ve miiddet-i mezkiire
miiriir ettigi halde yevm ve vakt-i muayyenede isbat-1 viicud etmediginden muhakemenin giyaben
riiyetini bil vekale taleb etmesine binaen lede’t- teemmiil miidded-yi mumd-ileyh vekili Bahaddin
Beyin ifade-i vakiasinin muvdfakati tetkik ve dosya evraki meyaninda rapt edilen fi tic mart bin ii¢ yiiz
otuz sekiz tarih ve sekiz bin dokuz yiiz altmis alti numaral Ikdam ve fi dért mart bin ii¢ yiiz otuz sekiz
tarih dort bin dort yiiz bes numarali Takvim-i Vakayi gazeteleriyle evrak-i saireden anlasilmis ve
taleb-i mezkir Usul-1 Muhakeme-i Hukukiye Kanununun yiiz kirk bir mevaddimin on sekizinci
maddesine muvafik bulundugundan miidded aleyh gdib-i mezbir Mahmud Hayreddin Efendi hakkinda
ant’l-giyab muhakeme icrasina karar verilerek miiddei mumd ileyha vekili Bahaddin Beye tefhim
edilmekle miiddei mumd ileyha Hatice Saadet Hanumin vekili mumd-ileyh Bahaddin Bey zabt-:
da’vayr miindericatimt sifahen izah ve tekrar etmekle miiddeiye-i mumd ileyha vekili mumd-ileyh
Bahaddin Beyden ber vechi muharrer eyledigi da’vasina mutabik beyyine taleb olunan kaza-i mezkiir
mahallatindan Karacabey mahalle ve caddesinde kain merhum Veysel Beyin vereselerinin mutasarrif
olduklari sahilhanede miist’eciren mukim asakir-i Osmaniye Bahriye Kolagaligindan miitekaid Nuri
Bey ibn-i Ahmed Efendi bin Hiiseyin Efendi ile salifii’z-zikr Pasabahge karyesinde Resadiye
mahallesinde kain menzilde mukim heyet-i iktiyariye azasindan Mehmed Riza Bey ibn-i Hiiseyin Ha-
mid Efendi bin Gazi Hiiseyin Efendi sahidleri oldugunu ve ikame etmek iizere hazir bulunduklarini
ifade ve beyan eylemekle sahiddn-1 muma ileyhimadan her biri miinferiden istishad olunduklarinda
zatlar malumumuz olan miivekkile-i gdib-i ani’l meclis Hatice Saadet Hanim ibnet-i Salih Bey ile
kezalik gdib-i anil meclis asakir-i Osmaniye Top¢u miilazimlarindan Mahmud Hayreddin Efendi ibn-i
Mehmed Efendiyi biliyor ve taniyoruz gaib-i mezbur Mahmud Hayreddin Efendi miivekkile-i mumad
ileyha Hatice Saadet Hammu bin ii¢ yiiz otuz alti senesi Agustosunun onuncu giinii dnifii'z- zikr
Pasabahge karyesinde Yali sokaginda dokuz numarali hanede bes bin gurus mehr-i muaccel gayr
miiteveffa ve bes bin bir gurus mehr-i miieccel tesmiyeleriyle mahzar-1 suhudda ve biz meclis-i akidde
hazir oldugumuz halde tezevviic ve tenekkiih ve kabul edip ol vechle zevce-i menkiiha-i gayri
medhuliin bihd iken is bu tarih-i ilamdan bir seneyi miitecaviz bir zamandan beri zevcesi miivekkile-i
mumd ileyha Hatice Saadet Hanimi bild nafaka veld miinfikii’s ser’i mezkiiru Pasabahge karyesinde
birakarak semt-i mechiila azimet ettigi bu suretle bir seneyi miitecaviz bir zamandan beri gaybubet-i
miinkati’a ile gdib, hayat ve memati mechul ve gdib-i mezbur Mahmud Hayreddin Efendininin uriiz ve
akart ve medyunu zimmetinde veya mevduu nezdinde asla mali ve ikrazi nafaka edecek kimesnesi
olmadigr gibi nafaka ndmiyla birisine irsal ve terk etmedigi ve bir taraftan havale dahi
gostermediginden ve miivekkile-i muma ileyha Hatice Saadet Hamim fakir ve muassire ve nafakaya
muhtag ve nafakasi zevc-i gaib mezburdan tahsili miiteazzir ve dhardan istiddne gayr: miimkiin olub
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Hacer Hanim resorted to court for the annulment of her marriage in 1922. Her
husband, Mustafa Efendi, had been missing for quite some time, and she told the
court that she wanted a divorce. Unlike Hatice Saadet Hanim, Hacer Hanim had no
attorney, and represented her case on her own. An invitation to Mustafa Efendi was
sent and a notice of loss given in Zkdam. In the second session, the judge decided on
divorce in Mustafa Efendi’s absentia. Having listened to witnesses, the judge
divorced Hacer Hamim and Mustafa Efendi according to the 126™ article of the

OLFR.%%

bu vechile miivekkile-i mumd ileyha i¢in zarart an tahakkuk etmigtir. Biz bu hususa bu vech iizere
sahidiz, sahadet dahi ederiz deyu her biri miittefiku’l-lafz vel ma'na eda-y1 sehadet-i ser’iyye
etmeleriyle sahidan-1 mumd-ileyh Nuri Bey usul-i mevzuasna tevfikan bd varaka-i mesture mensub
oldugu Beykoz mahallesi imami Ibrahim Hakki Efendi ibn-i Hact Omer ve muhtar-1 evveli Ali Haydar
Efendi ibn-i Ali ve muhtart sanisi Ibrahin Tevfik Efendi ibn-i Hasan Tahsin ve her biri heyet-i
ihtiyariye azasindan Vehbi Efendi ibn-i Riza ve Celaleddin Efendi ibn-i Salih ve Haci Tosun Efendi
ibn-i Ahmed’in ve sahid-i mumd-ileyh Mehmed Riza Bey dahi kezalik usul-1 mevzuasina tevfikan
evvela ba varaka-i mesture mensub oldugu ma'ruz mezkir Pasabah¢e Karyesi imami Yusuf Halil
Efendi ibn-i Halil ve muhtar-: evveli Ahmed Efendi ibn-i Mustafa ve heyet-i ihtiyariye azasindan Sezai
Bey ibn-i Bey Rasimden surran ve ba dehii sahidan miiddeiye-i mumd ileyha vekili Bahaddin Bey ve
her biri hazir olduklar: halde sahidan-1 muma ileyhimadan her biri Beykoz da Cinaralti caddesinde
eczanede mukim eczact Ferit Bey ibn-i Recep Efendi ve Yali karyesinde Gdzi Yunus mahallesinde
sekiz numarali hanede sakin ve Bahriye Kidemli Yiizbasilarindan Mustafa Efendi ibn-i Ibrahim ve
Beykoz’da Cesme sokaginda on sekiz numarali hanede sakin Bahriye Yiizbasiligindan miitekaid Hact
Asaf Efendi ibn-i Hasan ve Incir karyesi muhtar-1 eweli Mehmed Efendi ibn-i Habibin dahi alenen
lede’'t- tezkiye adl ve makbulii’s- sehade idiikleri is Gr ve ihbar olunup sehadetleri makbul olub gdib-i
mezbiirun uriiz ve akart ve medyunu veya mevduu nezdinde ikrazi nafaka edecek kimesnesi
olmadigindan ve gdib-i mezbtirun mahalli daginda olub da tesbitde bulunmadigina ve gdib-i mezbiir
nesne terk ve irsal etmedigine miitedair miivekkile-i mumad ileyha Hatice Saadet Hanim ve nehci ser’i
gayri tahlifi icra olunmagin bu vechle gdib-i mezbiir Mahmud Hayreddin Efendi zevce-i menkiiha-i
gayr-1 medhiilun kisve-bahd miivekkile-i mumd ileyha Hatice Saadet Hanimi is bu tarihi ilamdan bir
seneyi miitecaviz zamandan beri ve bila nafaka veld miinfiki’s ser’i mezkiir Pasabahge karyesinde
bwrakarak semt-i mechule azimet ettigi ve ol vakitden beri gaybubet-i miinkatia ile gaip oldugu ve
miivekkile-i muma ileyha nafaka irsal etmedigi gibi ve miivekkile-i mumd ileyha i¢in nafaka ahz ve
tahsili miiteazzir bulundugu ber miiceb-i sahadet-i ser’iyye mezkiire ve edilen tahkikattan anlagilmig
olamagin mucebince Hukiik-1 Aile Kararndmesinin yiiz yirmi altinct maddesine tevfikan miivekkile-i
mumd ileyha Hatice Saadet Hanimin gdib-i mezbir Mahmud Hayreddin ile beynlerinde kaim olan
nikdhin fesh ve tefrikina hiikiim olundugu tescil ve ilam olundu. Fil yevmi’t-tasi’ vel igrin min sehri
recebi’l-ferd sene-i erbain ve selasi mie ve elf.” Beykoz Mahkemesi Defteri (Court of Beykoz
Defteri), Defter: 12/2, Case: 36, Page: 51-52, 28 March 1922

803 “Beykoz kazasi kurasindan Dereseki karyesinde Karakulak caddesinde on ii¢ numarali hanede
sakin ve zati her biri karye-i mezkurede sakinler Doktor Ahmed Fazli Efendi ibn-i Hiiseyin ve Hiiseyin
Aga ibn-i Tevfik tarifleriyle mu’arrefe Hacer Hanim ibnet-i Ismail Beykoz Mahkeme-i Ser’iyesine
miiracaatla zevci karye-i mezkurede Karakulak caddesinde kirk sekiz numarali hanede sakin Mustafa
Efendi ibn-i Topcu Halil Aga bin ii¢ yiiz otuz yedi sene-i hicriyesi sehri rebi’ul-déhirimin on altinci
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giintine musadif bin ii¢ yiiz otuz bes senesi Kanun-i saninin on dokuzuncu giinii mezkiir on ii¢
numarali hanede mahzar-i suhudda bin gurus mehr-i muaccel ve bin bir gurus mehr-i miieccel
tesmiyeleriyle beni tezevvii¢ ve tenekkiih ve kabul ve ol vechile zevc-i ddhilim iken is bu tarihi ilamdan
ti¢ sene mukaddem beni bild nafaka veld miinfiki’s-ser 't mezkiir Dereseki karyesinde birakarak semt-i
mechule azimet ettigi ii¢ seneden beri gaybubet-i munkati’a ile gdib olub el-yevm hayat ve memati
mechul ve gdib-i mezburun uriiz ve akart ve medyunu zimetinde veya mevdiu nezdinde asla mali ve
ikraz-1 nafaka edecek kimsesi olmadig1 gibi nafaka namiyla bir nesne terk ve irsal etmedigi ve bir
taraftan havale géstermedigi ve i’aseme bakacak bir mu’inim dahi olmadigindan nafaka ve kisveye
esedd-i ihtiyag ile muhta¢ olub nafakamin tahsili ise mefkiid ve suver-i saire ile harigten istidine ve
ikrazla edasinin miidde-i mahsusasina tevfikan beynimizde olan akd ve nikdhin feshini hiikiim ve taht-1
karara alinmasini ve muhdkemenin fi alti temmuz bin ii¢ yiiz otuz dort birinci Persembe giinii ba 'dez-
zeval saat ikiye tayiniyle miidded aleyh mezbur Mustafa Efendiye bir kit’a varaka-1 davetiye tastirini
taleb ederim deyu yedinde mevcud ifadesini miieyyid mezkiir Dereseki Karyesi imam ve muhtart ve
heyet-i ihtiyariyesi taraflarindan mevrud bir kit’a ilmiihaber ile mehreyn-i mezkureynin mikdarin
miibeyyin bir kit’a akidname suret-i musaddakasini ibraz ile da’va etdikde yevm-i muayende
miiddeiye-i mezbure Hacer Hanim bil-vurud miidded aleyh mezbur Mustafa Efendiye mezburenin
talebiyle yevm-i mezkiirda mahkeme-i ser’iyyede isbdt-1 vucud etmek iizere alelusul bir kit’a varaka-i
davetiye, timenadan Abdulaziz Efendi yediyle irsal olunmus ise de zevc-i mezbur Mustafa Efendi
mezkiir hanede ikamet etmedigi gibi ii¢ seneyi miitecaviz bir zamandir nerede oldugu ve mahall-i
ikameti mechul oldugu karye-i mezkure imami Rifat ve muhtar-1 evveli Ismail ve muhtar-i sanisi
Abdurrezzak Efendi ile hayet-i ihtiyariye azasimndan Mahmud ve Hasan Agalar tarafindan varaka-i
davetiyeye mesruhat verilerek tasdik edilmis olmagla bu babdaki varaka-i davetiyenin mezbur Musta-
fa Efendiye tebligi kabil olamayacagi anlasiimis oldugundan mezbure Hacer Hanimin talebiyle da 'va-
vi mezkurenin fi yirmi yedi Temmuz bin ti¢ yiiz otuz sekizin birinci Persembe giinii ba’dez-zeval saat
ikiye ta’likina ve miidded aleyh-i mezbur Mustafa Efendinin yevm-i mezkurda mahkeme-i ser’iyede
isbat-1 vucud etmek iizere Ikdam Gazetesiyle ilamna karar verilerek miiddeiyye-i mezbure Hacer
Hanima tefhim kilinmagla yevm-i muayende miiddeiyye-i mezbure Hacer Hanmim gelerek miidded
aleyh zevci gaib-i mezbur Mustafa Efendi gaybubet-i munkati’a ile gdib olmasina mebni yirmi iki giin
mehil tayin olunarak Ikdam Gazetesiyle dahi nesr-i ilan edildigi halde yevm-i vakt-i muayenede isbat-
1 vucud etmediginden muhdkemenin giyaben rii’yetini taleb etmesine binaen lede t-teemiil miiddeiye-i
mezbure Hacer Hammun ifade-i vaki’asvun miivafikini tetkik ve dosya evraki meyamina rabt
edilmesini fi on dort Temmuz bin ii¢ yiiz otuz sekiz tarih ve dokuz bin doksan yedi numaral ITkdam
Gazetesiyle evrak-1 saireden anlasilmis ve taleb-i mezkuru Usul-1 Muhkeme-i Hukukiye Kanunun yiiz
kirk birinci mevadde miikabelesinin on sekizinci maddesine muvafik bulundugundan miidded aleyh
mezbur Mustafa Efendi hakkinda anil-giyab muhdkemenin icrasina karar verilerek miiddeiyye-i
mezbure Hacer Hamima tefhim edilmekle miiddeiyye-i mezbure Hacer Hanmima zabt-1 da’va
miindericatini sifahen izah ve tekrar etmekle miiddeiyye-i mezbure Hacer Hammdan ber vech-i
muharrer mutabtku’l-beyan olundukda her biri sdlifii’z-zikr Dereseki Karyesi’'nde Karakulak
caddesinde altmis numaral hanede sakin bahcivan esnafindan Saadeddin Efendi ibn-i Tosun Hiiseyin
bin Abdullah ve mezkiir caddede miikerrer on numarall hanede sakin rengber esnafindan Tevfik Reis
ibn-i Recep bin Omer sahidleri oldugu ve ikame etmek iizere hazir bulunduklar: ifade ve beyan
eyledikleri sahidan-1 miimd ileyhimddan her biri miinferiden istishad olunduklarinda zatlar
malumumuz olan is bu hazira-i bi’l-meclis Hacer Hanim ibnet-i Ismail ile Mustafa Efendi ibn-i Topcu
Halil Agay: bilir ve taniriz gaib-i mezbur Mustafa Efendi miiddeiyye-i hazira-i mezbure Hacer Hanimi
bin ii¢ yiiz otuz yedi sene-i hicriyesi sehri Rebiiil-dhirinin on altinct giiniine musadif bin ii¢ yiiz otuz
bes senesi Kanun-i sanisinin on dokuzuncu giinii mezkiir Dereseki karyesinde Karakulak caddesinde
on ti¢ numarall hanede mahzar-1 suhudda bin gurus mehr-i muaccel ve bin bir gurus mehr-i miieccel
tesmiyeleriyle biz meclis-i akidde hazir oldugumuz halde tezevvii¢ ve tenekkiih ve kabul ve ol vechile
zevce-i menkiiha-i medhuliin bihasi ile is bu tarihi ilamdan ii¢ sene mukaddem zevcesi hazira-i
mezbure Hacer Hammu bild nafaka veld miinfiki’s ser’i mezkur Dereseki karyesinde birakip semt-i
mechule azimet ettigi bu suretle ii¢ seneden beri gaybubet-i miinkati’a ile gdib ve hayat ve memati
mechul ve gdib-i mezbur Mustafa Efendinin uriiz ve akari ve medyunu zimmetinde veya mevdiiu
nezdinde asla mali ve ikraz-1 nafaka edecek kimsesi olmadigi gibi nafaka namiyla bir nesne irsal ve
terk etmedigi ve bir taraftan havale dahi gostermediginden ve mezbure Hacer Hamim fakire ve
muassira ve nafakaya muhta¢ ve nafakasi zeve-i gdib-i mezburdan tahsili miite’azzir ve herden
istidane gayr-i miimkiin olub bu vechile mezbure icin zarar-i1 bayin etmigtir biz bu hususa bu vech
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The case of Esma Nevzad Hanim and Hasan Aga®* is an example of 126"
article from the year 1923. In the last case, the general procedures for annulment in
the OLFR were also followed. However, in the case of Esma Nevzad Hanim and
Hasan Aga, Hasan Aga was lost only for three months. In the document, the phrase
hukuk-: aile kararnamesi, the law of family rights, is scratched out. It is likely that
the judge decided according to the OLFR rules, but not to cause any further
confusion, he deleted the phrase. In my opinion, the judge in case of Esma Nevzad
Hanim was looking for a way to empower the plaintiff, and the articles of the OLFR

ranged among the many strategies that could be employed.

5.1.2.6. Establishment of a family council

In Islamic family law, the husband has the right to divorce a wife with whom

he does not get along well. If a wife does not get along well with her husband, she

tizere sahidiz ve gehadet hahi ederiz deyu her biri miittefikii’l-lafz olmagin ber nehc-i ser’i eda-yi
sehddet etmeleriyle sahidan-i mimd ileyhimddan her biri usul-i mevzu’asina tevfikan evvela ba
varaka-i mesture mensub olduklar sdlifii z-zikr Dereseki Karyesi imami Rifat Efendi ibn-i Muhiddin
ve muhtar-: evveli Ismail Efendi ibn-i Hact Mehmed ve muhtar-1 sanisi Abdurrazzak Efendi bin Hact
Ali ve her biri heyet-i ihtiyariye azasindan Yusuf Ziya Bey ibn-i Haci Yunus ve Mahmud Efendi ibn-i
Murat ve Ali Aga ibn-i Siileyman dnifiiz-zikr Dereseki Karyesi ahalilerinden ve rencber taifesinden
Recep Efendi ibn-i Ali Suyolcu Mehmed Aga ibn-i Said’den dahi alenen lede’t-tezkiye adl ve
makbulii’s-sehade idiikleri is Gr ve ihbar olunup sehadetleri makbule olub gdib-i mezburun uriiz ve
akart medyunu veya mevdiu yedinde mali ve ikraz edecek kimesnesi olmadigina ve gdib-i mezburun
mahalle dagindan olub ndsize bulunmadigina ve gadib-i mezbur nesne terk ve irsal etmedigine
miitedair mezbure Hacer Hanmim ber nehc-i ser-i dli tahlifi icra olunmagin bu vechile gdib-i mezbur
Mustafa Efendi zevce-i menkuhast miiddeiyye-i mezbure Hacer Hanimu is bu tarih-i ilamdan ii¢ sene
mukaddem bild nafaka veld miinfiki’s- ser’i zikr-i mesbuk Dereseki karyesinde birakarak semit-i
mechule azimet ettigi ve ili¢ seneden beri ve gaybiibet-i munkati’a ile gdib hayat ve memati mechul
bulundugu ve mezbureye nafaka irsal etmedigi gibi mezbure i¢in nafaka ahz ve tahsili miite’azzir
bulundugu ber muceb-i sehadet-i mezkure sabit olan tahkikattan anlasilmis olmagin mucebince
Hukuk-1 dile Kararnamesinin yiiz yirmi altinct maddesine tevfikan mezbure Hacer Hanimin gdib-i
mezbur Mustafa Efendi ile beynlerinde kaim olan nikahin fesh ve tefrikine hiikmolundugu tescil ve
ilam olundu. Fil-yevmi’s-sadis min zilhicce-i ser’if senete erba’in ve selasemie ve elf.” Beykoz
Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 46, Page: 56, 31 July 1922.

804 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 23, Page: 70-72, 19
February 1923.
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could try khul; however, if her husband does not agree with the khul, in the Hanafi
madhhab she does not have any other option except trying to convince her husband
of their ill-suitedness for each other. The 130" and 131 articles of the OLFR gave
women the right to ask for divorce from husbands they did not like. The legislators

employed the Maliki School for these articles.

According to the 130™ article, a husband or a wife could resort to a court for
irreconcilable differences. In such a situation, the judge assigns an arbitrator from
both their families. Hence a family council responsible for the resolution of the
problems of the couple is established. If the family council fails to reconcile the
couple, they divorce theme: if the man is responsible of the problems, a talag
procedure is followed. If the woman is responsible, a khul procedure is followed.®®

According to the 131* article, the divorce decision of the family council constitutes

irrevocable divorce, talag-: bain.

Mehmet Akif Aydin argues that this article is very important in terms of
women’s rights.?®® Rather than holding husbands morally responsible for their
misbehavior and insults towards their wives, the OLFR makes husbands socially and
materially responsible for their actions in conjugal unions. Besides, the divorce
decision is left to third parties, who are elders and wiser. Hence by employing the
Maliki madhhab of Islamic Law, the divorce decision is made more objective for
both men and women. All in all, this article allowed an improvement in Muslim

women’s conditions.

895 Omer Nasuhi Bilmen, Hukuk-u Islamiyye II, 390; Akgindiiz, Cin, Tiirk Hukuk Tarihi II, 121; Cin,
Eski Hukukumuzda Bosanma, 131-132.
86 Mehmet Akif Aydin, Islam-Osmanili Aile Hukuku, 204.
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Serife Nur Hanim and her husband Ali Aga had been married for 17 years.
However, they had been separated almost for a year when Serife Nur Hanim resorted
to court for divorce as a result of irreconcilable differences. The procedures of the
OLFR regarding this situation were followed and a family council was established
for Serife Nur Hanim and Ali Aga. However, it was understood that the couple could
not reconcile and the couple was divorced according to the 131% article of the

OLFR.%

Seyfiye Hanim sued her husband, Ahmed Rauf Bey, for divorce because he
was beating her and was not respecting Seyfiye Hanim’s religiosity. Seyfiye Hanim’s
attorney told the court that Seyfiye Hanim was a very religious woman practicing her
religion. Yet her husband was not performing ritual prayers or respecting sacred
Islam. The court decided to establish a family council according to the 130™ article
of the OLFR. The family council decided that it was not possible to find peace
between the couple and divorced them; Ahmet Rauf Bey also paid Seyfiye Hanim her

mehr.8%

807 Beykoz Mahkemesi Defteri (Court of Beykoz Defteri), Defter: 12/2, Case: 12, Page:5, 20 July
1918.

808 «Ulskiidar Sultantepesinde Sarayli Caddesinde seksen sekiz numarali hanede sakine zat-1 muarrefe
Seyfive Hamm ibnet-i Mehmed Sadik Efendi meclis-i ser’i miinirde Ikimiz mahallesinde on iki
numarali hanede sakin zat-1 muarref Ahmed Rauf Bey ibn-i Rifat Bey tarafindan yedinde olub isbu
sene-i maliye Martimin yirmi besinci giinii tarihli Beyoglu Kdti b-i Adilliginden mu’ta zikr-i dti
hususda miinferiden ve miictemian icra-y1 vekdlete me’zun vekilleri bulunan Dersaadet da’va
vekillerinden Ahmed Ramiz Tevfik Beylerden ancak mimad ileyh Tevfik Bey muvacehesinde yedimde
olub Uskiidar Kadiligindan mu’ta miibrez bir kit’a izinname mucebince miivekkil-i mezbur Ahmed
Rauf Bey beni dort bin gurus mehr-i muaccel ve dért bin bir gurus mehr-i miieccel tesmiyeleriyle
tezewviic ve kabul edib ol-vecihle zevc-i dahilim ise de lakin miivekkil-i mezbur beni infak ve iksa
etmedigi gibi infak ve iksaya dahi iktidari bulunmadigindan ve zevcim mezbur ile hiisn-ii muageret
miimkiin degildir. Zira validesinin tekdlif-i gayr-i layikasindan ve tegvikinden ndsi zevcim mezbur
bigayrt hakkin bir defa olarak beni darb eyledi muahharan pederim hanesine irsal edib bir miiddet
pederim nezdinde kaldiktan sonra zevcim mezburdan vaki olan taleb ve teklifine kain pederimin sarti
oldugunu bana beyan ve kaimpederim beni hanede gormemesi icin zevcim tarafindan ihfa olundum.
Ertesi giinii pederim nezdine giderek zevcime vaki olan ricam iizerine bir mesken-i ser’i tedarikini
taleb etmis isemde talebi mezkurumu is’af etmedigi gibi hiisn-i muageret ve idame-i hayat miitaassir
olub beni infak ve iksaya dahi adim’ul iktidar mehreyn ve nafakami i’ta etmek iizere Hukuk-1 Aile
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If it were not for the 130" article of the OLFR, Seyfiye Hanim might not have
been able to divorce her husband. For a religious person like Seyfiye Hanim, to
pursue her marriage was probably a lot more difficult than can be imagined. She

could have employed khul, yet then she would have had to give up her mehr. Hence

Kararnamesinin madde-i maksusu ahkamina tevfikan beynimizdeki akdin feshini taleb ederim deyu
da’va ettikde vekil-i miima ileyh Tevfik Bey dahi miivekkil-i mezbur hazir oldugu halde cevabinda
miiddeiyye-i mezbureyi hini akidde miivekkilimin vekil-i veznedar Tahsin Beye ancak bes yiiz gurus
mehr-i muaccel ve bes yiiz bir gurus mehr-i miieccel tesmiyeleriyle akidlerin icrasina me’zun iyet
verilmiy iken vekil-i miimd ileyh Tahsin Bey hilaf-1 me’zun iyet olarak dort bin gurus mehr-i muaccel
ve dort bin bir gurus mehr-i miieccel tesmiye edildigini bu kere miivekkilem istihbar eyledi
miiddeiyye-i mezbure bald-yi zabitda muharrer olan mehreyn ve nafaka mutalebesinden gayri
miivekkilim aleyhine baska bir da’vast olub olmadigi sual buyrularak ba sicil da vasini beyan ettikden
sonra bilumum da’vasina karst cevap verecegim. Deyu miivekkil-i mezburiin tasdikiyle ifade ettikde
lede’s-sual mezbure Seyfive Hamm cevabinda. Isbu mahkemede ikame eyledigim da’va bundan ibaret
olub diger metalibi dahi mahakim-i aidesinde ikame ederim. Demekle vekil-i miima ileyh cevabinda
miiddeiyyenin su akd-i nikahdan miitevellid miivekkilemden baska bir metalibi olub olmadigini
serahaten beyan etmesi hakkindaki ifademde israr ederim deyu ifade etmekle da’va-yi mezkure
Hukuk-1 Aile Kararnamesinin yiiz otuzuncu maddesinde musarrah oldugu vecihle zevceyn beynini
tefrika ait bir da’va oldugundan birer hakem intihab etme liizumu tarafeyne ba’det tefhim miiddeiyye-i
mezbure ifadesinde tefhim buyrevveli n karar vechiyle tarafimdan pederim Sadik Efendiyi hakem
intihab eyledim dedikde vekil-i mimd ileyh Tevfik Bey dahi miivekkil-i mezbur tarafindan hakem
intihab etmek iizere muhakemenin yevm-i dhara ta’likini taleb ve ol-vecihle ta’liki muhakeme
edildikten sonra miiddiye-i mezbure tarafindan zikr-i dati husus ve hususar mezkureye da’va
vekillerinden Ali Nureddin Efendiye tevkil etmekle vekil-i mimd ileyh Ali Nureddin Efendi vekildn-i
mumd ileyhima Ramiz ve Tevfik Beyler muvacehesinde ifadeye bilibtidar miivekkilem tarafindan
serdedilen esbab-: tasdik ile beraber miivekkilem gayet dindar biiyiitiilmiis taassubu son dereceye
vardwrilmis oldugundan zevci ise terk-i saldt ve bazi muharremdti itiyat etmesi imtizaca mani-i kavi ve
tefrika hakki ser’i teskil etmekte bulundugundan intihab edilmis olan hakemler vasitasiyla nikdhin
feshi bilvekale taleb ederim deyu ifade etmekle vekildn-1 miima ileyhima ifade-i sabikalarinda israr ile
miivekkilemiz tarafindan hakem olarak viikela-i deaviden faruk yeni intihab ve izafe eyledigimiz gibi
miivekkilemiz mezbur zevce-i mezbureyi infak ve iase ettigi ve elyevm dahi infak ve iksaya ald kadr-il-
imkan hazirdir ve zevce-i mezbure igin icabindan hali bir meskeni ger’i ve levazim-1 beytiye
mevcuddur. Miivekkilimiz mezbur asker salabet-i diniyeye malik ve muharrematdan ari ve her vecihle
imtizaca kadir oldugundan iddiasinin reddini taleb ederiz dediklerinde miuma ileyha kibel-i ser’den
tasvib olunub tarafeyn vekillerini ba’del istima cevaplarinda Rauf Beyle Seyfiye Hanmim beyninde
miitehaddis fesh-i akid da’vasinda tetkikat-1 lazimenin icrasi i¢in tarafeynden hakem intihab
edildigimizden ve tarafeynin iddia ve miidafaatlarini istima ve zabitlarini tedkik eyledik. Gerek Tevfik
Beyin iddia ve miidafaatindan ve gerek Rauf Bey tarafindan tahrir olundugu iddia olunan
mektuplardan zevc ile zevce beyninde gegimsizlik mevcud olduguna muttali’ olduk. Zevc zevcesini
kendi valide ve pederi yaninda bulundurarak asker olmasi hasebb iyle ancak bu suretle infak ve iase
edebileceginden zevcesinin pederi nezdinde bulunduklar: miidded infak ve iase ve iksa edemedigini de
anladik. Gerek zevc ile zevce ve gerek bunlarin her iki tarafin ailesi arasindaki vaziyet ve miinasebb et
idameyi zevciyete mani teskil etmedikde oldugundan akd-i fes etdik dediklerinde hakemeyn-i mimd
ileyhimanin ber vech-i muharrer hiikiimleri kibel-i ser’den ba’det tenfiz ald mucib-i ikrarihi mehreyn
mebleg-1 mecmu u mezkiir sekiz bin bir gurus zevce-i mutallakasi mezbure Seyfiye Hanima halen eda
ve teslime miivekkil-i mezbur Rauf Bey ilzam olundugu tescil ve i’lam olundu. Fi’l-yevmi’s-sabi asere
min sehri receb’il-fert liseneti sitte ve seldsin ve seldsemie ve elf.” Galata Mahkemesi Defteri (Court
of Galata Defteri), Defter: 1026, Case: 105, Page: 236, 28 April 1918.
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the annulment of her marriage through the 130" article of the OLFR was more

beneficial for her.

5.1.2.7. Divorce among the non-Muslim (Christian and Jewish) population

The fifth chapter of the OLFR is about the divorce of the Christian population
in the Ottoman Empire. The chapter has seven articles. Adultery, insanity,
disappearance, being inflicted with syphilis or epilepsy, and peril to a husband’s or
wife’s life are listed as reasons for divorce in the 132" article of the OLFR.
However, according to the 135" article, if a husband or wife pardons the other side,

the divorce becomes null, and the couple cannot resort to court for divorce again.

A husband or a wife can also ask to live separately without divorce in any of
the above cases.®® As in the application for Muslims, a family council is established
before the divorce suit commences. If the family council fails to reconcile the couple,
the judge starts the case. According to the 137" article of the OLFR, after the couple
is divorced, they have to have a religious ceremony held by their religious leaders
within three months. After three months, in 20 days, the one who asked for the
divorce can obtain the copy of the final court decision. Otherwise the judgment is
null. According to the 138" article, a Jewish man’s right to divorce depends on the
permission of a judge. A Jewish woman can also ask for divorce. Other than that
condition, the clauses of the fifth chapter of the OLFR are binding also for the Jewish

population of the Ottoman Empire.

89 OLFR, article 136.
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The male non-Muslim population benefited from the OLFR more than did the
female non-Muslims of the Ottoman Empire. For instance, isfahah Aga, who was an
Armenian, resorted to the court to divorce his wife, Virjini, for they do not get along
well and they had been living separately for more than nine years. The court decided
that Isfahan Aga and Virjini were divorced because they had been living separately

for more than five years, which was one of the conditions of the 132" article.®'

Alexis Efendi, a Greek man, resorted to the court to divorce his wife,
Koralye. He told the court that he and Koralye had been living separately for more
than five years. Alexis Efendi also demanded back the 16 Lira he spent on Koralye’s
ill health while they were living together. The court decided that Alexis Efendi and
Koralye were divorced, and Koralye paid back the money Alexis Efendi had spent

for her.8!

Regarding the non-Muslim’s engagement with the gadi court and the OLFR,
the case of Muiz Efendi is the most insightful one. Muiz Efendi, a Jewish merchant,
resorted to court to divorce his wife, Viktorya. Through his attorney, Muiz Efendi
claimed that there was a lack of harmony in their marital life and that he and
Viktorya had been living separately for almost two years. During the suit, Muiz
Efendi divorced Viktorya with irrevocable divorce, talag-: selase. In the next
session, Viktorya responded through an attorney, who told the court that the 132"
article of the OLFR was not retrospective. Besides, Viktorya had not committed
adultery, she was not insane, she was not missing, nor did she imperil her husband’s

life with any diseases. The attorney also tolsaid that Muiz Efendi and Viktorya’s case

810 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 107, Page: 236, 13 April
1918.

811 Beykoz Mahkemesi Defteri (Court of Beykoz Mahkemesi Defteri), Defter: 12/1, Case: 16, Page: 8,
25 August 1918.
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had been worked out by the Chief Rabbinate. The decision was that they remained
married and that Viktorya was found to be the rightful claimant of the maintenance
allowance that Muiz Efendi had to pay her monthly. Therefore an annulment of their
marriage would not be fair. Besides, Viktorya’s attorney claimed that since Muiz
Efendi and Viktorya were Jewish, Muiz Efendi could not divorce his wife by way of
Islam. In the third session of the suit, Muiz Efendi’s attorney said that Muiz Efendi
had nervousness, which might cause him to commit a crime; therefore the marriage
should be annulled. And through his attorney Muiz Efendi also said that he was
ready to pay Viktorya her drachoma back and repeated that he had divorced his wife
in front of the court. The judge decided that Muiz Efendi and Viktorya were divorced
according to the 138" article of OLFR and Muiz Efendi had to pay back Viktorya her

money.®*?

812 “Beyoglunda Kabristan Sokaginda Namer Otelinde on numarali dairede miitemekkin sahs-1
muarref tebea-1 Devlet-i Aliyyenin Musevi milletinden kuyumcu Muiz Efendi veled-i Avram tarafindan
zikr-i dti hususta taleb ve da’va ve muhakeme ve muhasama ve murafaa ve redd-i cevaba ve ikame-i
suhuda ve miimeyyiz ve hakem ve ehl-i hibre nasb ve azline ve ahz ve kabz’a ve sulh ve ibraya ve
hususat-: saireye vekil-i miiseccel-i ser’isi Dersaadet da va vekillerinden Avram Negum Efendi veled-i
Isak meclis-i ser’i miinirde Beyoglunda Toz Koparan Kamhi Haminda bes numarali dairede
miitemekkin tebea-i devlet-i miisarun ileyhamin millet-i merkiimesinden Victoria bint-i  Avram
muvacehesinde miivekkilim mezbur mezbure Victoria kadin ile bin dokuz yiiz on dort seneyi
miladisinin Mayisinda yani bundan ii¢ sene on ay mukaddem izdivag etmis ve mezbure ile izdivaci
miiteakib miiteveffa-y1 diger zevcesinden miitevellide olub nezdinde yasayan kerimesine son derece
diiristdne muamele eyledigi gibi ahlak-1 diisvar itibariyle dahi miivekkilimle miimkin-i imtizac ve itilaf
edilmediginden hayat-1 miistereke gayr-1 kabil-i tahammiil bir dereceye kadar vardigindan ve
miitemddi niza ve sikak icinde bir iki sene imrar-1 hayat edildikten sonra nihayet ol zaman tabiiyetimiz
hasebb iyle Hahamhane meclis-i ruhanisine bil miiracaat tefriklerin taleb ve bu yolda bir karar
istihsal etmis idi. Bu ana kadar zevc ve zevce ayri mahallerde ve hal-i mufarekatde hayatgiizar olub
bu halin ile-l-ebed temadisine i¢timai ve ser’i ve beser’in nokta-y1 nazarinda mehazir-i azim zuhuru
gayr-1 kabil-i imkan bulundugundan ve mezbure ile miivekkilim hiisnii muaseret etmesi muhal olub
Hukuk-i1 Aile Kararnamesinin madde-i mahsusasina tevfikan beyinlerindeki nikahin feshine ve
beyinlerinin tefrikina karar i’tasini bi’l-vekale taleb ederim deyu bi’l-vekale da’va ettikde. Mezbure
Victoria kadin dahi cevabinda da’va-y1 mezkure hakkinda cevap vermek tizere muhakemenin yevmi
dhara ta’likini taleb ettikde miivekkil-i mezbur Muiz Efendi ifadeye bi’l-ibtidar zevcem Mezbure Vic-
toria kadn ile beynimizde muageret miimkiin olamayacagindan mezbure-i huzuru isbu giin talak-1
selase ile tatlik eyledim dedikden sonra mezbure Victoria kadin tarafindan husus-1 mezkureye
tarafindan tevkil eyledigi Iran Konsolatosu Vekili tebea-1 devleti miisarun ileyhanin Ermeni
milletinden Artin Kisaryan veled-i Yerus da cevabinda bir kanunun ma kabline sumulii yoktur.
Miivekkilem ile zevc-i mezbur Muiz Efendi arasinda Hahamhanede cereyan eden muhakeme
neticesinde miivekkilemin hakli oldugu kendine ta’yin ve tefviz edilen mahiye alti lirayr daire-i
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However, it was not only non-Muslim men who benefited from the
application of the OLFR; non Muslim women were also resorting to 132™ article of

the OLFR to get divorce. For instance, Hrisi Hanim sued her husband, Simon, from

icradan almakta olmasi ile sabit ve fesh-i nikah icin fiil-i zina ve cinnet ve ceza ile mahkimiyet ve
miiddet-i sefer-i baid de olub bes seneden fazla bir miiddet yekdiyerini terk etmek ve miidhis illet-i
sariyeye miibtela olmak ve biri digerinin hayatim tehlikeye ilka edecek bir hareketde bulunmak gibi
ef’al-i mevcude olmadig1 tahakkuk etmistir ki zevce nafakaya istihkak kesb etmistir. Binaen aleyh
kaziyye-i muhkeme tesekkiil etmis ve bu husustan dolayr artik fesh-i nikah da’vasinda bulunmaya
haklart olmadig: cihetle ve biz nikahin bekasint arzu eyledigimiz ve her an ve dakika hane zevci igin
kiisad bulundugu hasebb iyle ve ika’ olunan talak-1 selaseyi esbab-1 mucibe bulunmadigi takdirde
hiikmii olmadigi cihetle kabul edilemeyeceginden vekil-i mimad - ileyhin miivekkileme karsi ikame
eyledigi da’va-yi mezkuresinden men’i muaraza buyurulmasini taleb ederim dedikde icabi bi’t-
teemmiil tefhim olunmak lizere muhakeme yevmi dhara bi’t-ta’lik yevm ve saat muariz-i tarafeyn
vekilleri mahkemeye gelerek iddia ve mudaafatlarinda israr etmeleriyle Hukuk-1 Aile Kararnamesinin
yiiz otuz sekizinci maddesinin eyledigi esbab-i mufarekatdan birinin miidded aleyha zevce-i
miivekkile-i mezburede mevcut olub olmadiginmin beyanmi liizumu vekil-i miimd-ileyh Avram Negum
Efendiye ba’det tefhim vekil-i miimd-ileyh Avram Negum Efendi cevabinda miidded aleyha zevce-i
mezbure ile miivekkilim mezbur beyninde her an ve zaman anlagamamazlik ve ddem-i hiisn-i muageret
mevcut olub her an ve zaman beyinlerinde niza’ ve sikak zuhur ederek esasen miivekkilim mezburda
emrdz-1 asabiye mevcud olub daima hal-i hiddetde bulunmasindan ndsi dsdabi tahrik olarak kan
beynine hiicum edib maazallah kan bogmak ihtimali her an mevcud ve bu suretle tehlikede
bulundugundan ve gerek beyyine ve gerek tabib-i miidaviler tarafindan i’ta olunacak rapor ile sabit
olacagindan Hukuk-1 Aile Kararnamesinin maddeyi mahsusuna tevfikan beyinlerinin tefrikiyle
akidlerinin feshini taleb ederim dedikde. Vekil-i mezbur Artin Kisarliyan Efendi dahi cevabinda gegen
celseyi muhakemede tafsilen arz etmis oldugum vecih tizere igbu da’'va Hahamhanede ru’yet edilerek
miivekkileme nafaka tahsis edilmesi ile miivekkilemin hakki oldugu tezahiir etmekle bu da’va kesb-i
kat’iyyet edib kanunun ma kabline sumulii olmadigi cihetle bu da’vanin yeniden ru’yetine mesag-i
ser’i olamayacagindan yeminle vaki olan miidafaatim tizerine bu hususta karar verilmek iizere ta’lik
edilmiyg idi. Husus-1 mezkure mahkemece bir karar verildikten sonra miiddei vekili miimd leyhin zapt-1
Aile Kararnamesinin fesh-i nikdhi intac edecek bir giind esbab ve deldili muhtevi bulunmasindan
muarazadan men buyurulmasini taleb ederim demekle vekil-i mezbur Avram Negum Efendi betekrar
kelama bi’l-ibtidar miivekkilim hazir mezbur Muiz Efendi zevce-i menkuhasi miivekkile-i mezbure Vic-
toria kadin gegen celse-i muhakemede dahi beyan eyledigimiz vecihle kiitiib-i fikhiyyeden ibn-i Abidin
tasrihan gosterilen mesele-i ser’iyyeye talak-1 selase ile tatlik eyledigi gibi simdi dahi huzur-i ser’de
ikrar ve tatlik edecektir. Isbu mahkeme mehdakim-i Osmaniye-i ser’ivyeden olub kiitiib-I fikhiyyede
mestur ve miiftabih akval ile hiikm-i ser’i icrasina mecbur oldugundan ol-vecihle miivekkilemin
istimai ile talak-1 mezkiir hakkinda hiikm-i ser’inin i’tasimi bi’l-vekale taleb derim dedikde ve
miivekkil-i mezbur ben zevcem mezbure Victoria kadini isbu meclis-i ser’i de olbabdaki mesele-i
ser’iyyeye tevfikan talak-1 selase ile tatlik etdim. Hin-i nikdihimizda kendisinden makbuzum olan alti
yiiz lira dirahumayi dahi kismen zevcem yedine ve kismen biraderi Muiz yedinde olan esya-y1 zatiyemi
dahi tamamiyle ahz ve teslim eylediginde meblag-1 mezkiiru zevcem mezbureye tamamen red ve teslim
ve iadeye hazirim demekle vekil-i mima-ileyh Artin Kisarliyan Efendi dahi cevabinda huzur-u ser’de
ika olunan talak-: selaseye gelince Hukuk-1 Aile Kararnamesinde mevddd-i mahsusasindaki takayyud
muteber oldugu yani tarafeyn Musevi oldugu cihetle ve buna Islamlar hakkinda cari olub ve
Musevilere sumulii bulunmadigi cihetle gayr-i varid olacagindan iddaasinin reddini ve egya-yi
miiddea bih ise beynimizde miivekkil-i mezburiin hicbir egyasi yoktur dedikde tarafeynin iddaa ve
miidafaati tetkik olunarak miiddei miivekkil-i mezbur Muiz Efendinin zevcesi mezbure Victoria kadint
bil muvacehe meclis-i ser’de talak-1 selase ile tatlik etmesine mebni mezbure Victoria kadin mezbur
Muiz Efendiden talak-: selase ile mutallaka olduguna ba’del hiikiim tarafeyne tefhim olundugu tescil
ve i’lam olundu. Fi’l-yevmi’s-sani ve’l-isrin fisehri Rabiu’l-ahire liseneti sitte ve selasin ve selasemie
ve elf.” Galata Mahkemesi Defteri (Court of Galata Defteri), Defter:1026, Case:67, Page:210, 04 Feb-
ruary 1918

245



whom she had been living separately as a result of irreconcilable differences. The

judge divorced them according to the appropriate article of the OLFR.5"

I have also examined the case of a divorce between a non-Muslim woman
and a Muslim man.®* Anjel Dalmanyan Hanim, an Armenian woman, sued her
husband, Mehmet Hayri Efendi, for divorce. Because they had been living separately
for more than five years as a result of irreconcilable difference. The judge ended up

divorcing the couple according to the 132" article of the OLFR.%°

Among the documents | explored there is also a copy of the final court
decision in a Jewish couple’s divorce. Amidi Levi Efendi told the court that he
divorced his wife, Madam Delisya, by talaq-: bain, and that Madam Delisya
accepted his divorce decision. The document says that because the family council
failed to reconcile Amidi Levi Efendi and Madam Delisya, the court registered the

mentioned talag- bain.®'®

813 Galata Mahkemesi Defteri (Court of Galata Mahkemesi Defteri), Defter: 1026, Case: 142, Page:
247, 27 June 1918.

814 The marriage between a non-Muslim woman and a Muslim man were not a rare occurrence in the
Ottoman Empire. | have found two marriage verdicts for such couples: the certificate of Valra, an
Austrian woman and Naci Bey: Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1027,
Case: 628, Page: 79, 23 December 1917; and certificate of Odil Simone, a French woman, and Sevket
Bey, a pashazade: Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1027, Case: 42, Page:
104, 17 November 1917. I have also found a case of a Muslim man, Atif Efendi, who sued his wife,
Mefruhi Hanim, an Armenian, to make her to observe the rights of her husband and come back to
their home: Galata Mahkemesi Defteri (Court of Galata Defteri), Defter: 1026, Case: 197, Page: 11,
19 February 1917.

815 Galata Mahkemesi Defteri (Court of Galata Defteri), Defter number:1026, Case: 56, Page: 202, 24
March 1918.

816 Galata Mahkemesi Defteri (Court of Galata Mahkemesi Defteri), Defter: 1026, Case: 68, Page:
212, 4 February 1918.

246



5.1.2.8. Results of divorce

This is the third chapter of the second book on divorce regarding the financial
repercussions of a divorce and the waiting period, iddah nafaga. After a divorce, a
husband has to pay the nafaga for three menstrual periods of his ex-wife, during
which she could not marry anyone else. Articles 139 to 146 regulate the iddah
nafaga conditions of a woman whose husband is dead or who is divorced. Apart

from the 140" article, these articles are in accordance with the Hanafi madhhab.

The 140" article was one of the innovations introduced by the OLFR.
According to Hanafi madhhab, a woman who does not have her period has to divorce
until she reached to her menopause age, and waits for another 9 months for iddah
again. However, this condition was problematic for both for women and men,
because a woman who does not menstruate for any reason cannot remarry because
her iddah never ends; and a man has to pay his ex-wife nafaga almost for a lifetime
despite their divorce. Mehmet Akif Aydin gives an example of a man who paid his
ex-wife nafaga for 20 years and 14 days, for her iddah had not ended. Because the
woman told to court that she was still waiting for her iddah, the judge decided that

the man had to continue paying according to the Hanafi madhhab.®*’

To avert such malicious damages, the 140" article of the OLFR followed the
Maliki madhhab. According to the article, a woman who during her iddah period

does not have her third period, or never has any of them, has to wait another nine

81" Mehmet Akif Aydn, Islam-Osmanli Aile Hukuku, 205.
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months; and a menopausal woman has to wait only three months for the iddah to

end.818

Among the documents | examined, | did not come across any such cases. In
my opinion they were rare occurrences. Yet the precaution against it through

employing Maliki rulings would protect the interests of both men and women.

Articles 150" to 157" ascertain that the nafaga belongs to a husband as a
result of divorce; there is no need for iddah nafaga for a woman whose husband
died; if the iddah period has passed without nafaga, either by mistake or by the
woman’s consent, the nafaga is null; after an iddah nafaga is decided, even if the

woman or the man dies, the iddah nafaga is still valid.

Among the documents | examined, nafaga cases are the most frequent ones,
before the promulgation, during, and after the abrogation of the OLFR. Besides, the
court procedures have been the same in the nafaga related law suits, in all three

instances mentioned.

5.2 Various articles of the OLFR

According to the 155" article of the OLFR, unless otherwise specified, all the
articles of the OLFR are valid also for the Christian and Jewish subjects of the
Ottoman Empire. However, the 156™ article, which denies non-Muslim religious

leaders the rights over their communities domestic affairsm was very important. This

818 OLFR, article 140.
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article caused such religious leaders’ adamant opposition to the OLFR, paving the

way for the law’s annulment.

5.3 Table of family law cases of Istanbul courts from 1915 to 1923

JUDGEMENT LAWSUITS
RELATED
TOTAL WITH
SUBJECT OF THE NUMBER | OTTOMAN
LAWSUIT N . OF LAW OF
LAWSUITS | FAMILY
RIGHTS OF
1917
LAWSUITS FILED BY WOMEN
L | DAILY ~ALLOWANCE, [ 9
NAFAQA
2 | BRIDE PRICE, MEHR | 4 4
3 | DAILY ALLOWANCE & |7 7
MEHR
4 |DAILY ALLOWANCE |8 8
INCREASE
5 | DAILY ALLOWANCE & | 1 1
CUSTODY
6 | TERMINATION OF | 6 6 4
MARRIAGE AS A
RESULT OF ABSENT
HUSBAND
7 | TERMINATION OF |2 2 1
MARRIAGE AS A
RESULT OF
IRRECONSILABLE
DIFFERENCES
8 | ARRANGED DIVORCE |6 6
9 | REGISTRATION OF A2 1 3 1
DIVORCE
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10

TERMINATION OF
MARRIAGE BECAUSE
OF DEATH HUSBAND

11

DEMAND OF
TERMINATION OF
MARRIGE AS A
RESULT OF
HUSBAND’S USE OF
ABUSIVE LANGUAGE
OF WIFE’S RELIGION

12

REGISTRATION OF
ONE’S HUSBAND AS
MARTYR

13 | REGISTRATION OF | 1 1
MARRIAGE FOR
SECOND TIME

TOTAL 49 1 50

LAWSUITS FILED BY MEN

1 OBEYING THE LAW OF 4 4
MARRIAGE

2 | REGISTRATION OF | 2 2
MARRIAGE

3 | REGISTRATION OF A |1 1
DEMAND TO GET
MARRIED

4 | REGISTRATION OF | 1 1
DONATION OF GOODS
TO WIFE

5 | ANNULMENT OF |1 1
MARRIAGE

6 | CANCELLATION OF |1 1
DAILY ALLOWANCE

TOTAL 10 10

LAWSUITS FILED BY NON-MUSLIMS

A DAILY ALLOWANCE
LIMONY (FEMALE)

DIVORCE (MALE)

REGISTRATION  OF
DIVORCE (MALE)
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4 | DISSOLVING OF
MARRIAGE (MALE)

5 | CUSTODY (FEMALE)

TOTAL

GRAND TOTAL

64

65
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CHAPTER 6

CONCLUSION

The process of codifying Muslim family law began in the Middle East with
the OLFR. Although it was abandoned shortly after its promulgation,®® different
Ottoman successor states applied it to varying extents.®? I will conclude this work by
exploring the necessity for a reform in family law by highlighting the similarities in
the late Ottoman Empire with Egypt. The reform of family law in the late Ottoman
Empire was related to the process of nation-building, the creation of the Ottoman
citizen, and the establishment of a new family structure in society. However, the
attempt to codify family law also disturbed centuries-old legal traditions, which had
been used to keep the Ottoman and Egyptian societies intact vis-a-vis foreign

invasions or colonial intrusions. Similarities in intellectuals’ views in both countries,

819 Although the OLFR was abandoned, the Ankara government’s family law of 1921 was exactly the
same as the OLFR. The family law drafts of 1923 and 1924 also bear similarities to the OLFR. How-
ever, the 1924 law draft departed from the OLFR in its resemblance to the Swedish Code on issues of
divorce and a divorced woman’s inability to use her former husband’s surname. Abdullah Akdogan
argues that when this article was drafted, there was no surname law in the Turkish state. Hence it
could be argued that the reform committee was preparing for excerption of the Swedish civil code.
See: Abdullah Akdogan, “Tiirkiye’de 1919-1927 Yillarni Arasinda Aile Hukuku Alanindaki
Kanunlastirma Cabalar1” (Master’s thesis Istanbul, Marmara Universitesi, 1999).

820 In Jordan until 1951, Syria until 1953, Antioch and Alexandretta until 1937, when those cities were
attached to the new Turkish Republic. See: Mehmet Akif Aydin, Islam Osmanli Aile Hukuku, 225-
227. According to Lynn Welchmann, the British Mandate Power in Palestine implemented parts of the
OLFR that were addressed to Muslims only. In Israel, parts of the OLFR continue to be applied to
Muslim Palestinians, although modified by legislation. See: Lynn Welchmann, Women and Muslim
Family Laws in Arab States A Comparative Overview of Textual Development and Advocacy (Am-
sterdam: Amsterdam University Press, 2007) 12-13.
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as well as paths taken during the reform of Islamic family law reveals codification’s

political power and the ideological concerns attached to it.

In his short story “Kocasini Bosayan Hiirmiiz” (Hiirmiiz Who Divorces Her
Husband), the novelist Hiiseyin Rahmi Giirpinar tells the story of an Ottoman lady
woman named Hiirmiiz who misunderstood the divorce principles of the OLFR.
Believing that she was given the right to do so by the law, she told her husband that
she had divorced him. However, her husband corrected Hiirmiiz by telling her that he
had not divorced her. Hiirmiiz’s husband was glad that the right to divorce their
husbands had not been given to women, for women like Hiirmiiz would then turn the
family institution upside down with their tactless decisions and caprices.®! Hiirmiiz’s

husband’s attitude reflects that of those who defended the importance of the tradition

in late Ottoman society.

A feminist writer in for Kadinlar Diinyas: named Necmiye Hiiseyin, believed
that educated and working Ottoman women forced the government to promulgate the
OLFR.22% As explored in the second and third chapters of this study, reforms had
drastically changed the lives of people and of legal culture in the late Ottoman
Empire. Education and encounters with the West at varying levels created a new
Ottoman people —like Necmiye Hiiseyin- with different lives and expectations. The
new Ottoman’s worldviews, family, and marriage expectations were in accordance
with that of the CUP’s family and women politics. The CUP rulers believed that only
in a nuclear family could a man and woman be happy and be productive for the

economy.

821
822

Hiiseyin Rahmi Giirpinar, Kadinlar Vaizi (Istanbul: Atlas Kitapevi, 1969), 311.

“...Calismasi, ilmi, ahldki, yazist ve nutku ile bugiin kendisine 6yle bir mevki’ kazandi kitam bir
hukitk degil ise de nim bir hukik bahs etdirdi. Iste kadimin gosterdigi fevkal'ddeliklerden bugiin
Darfiilfiiniin 'un serbest derslerine kadin gidebildi ve gitmeleri iciin Ddriilfiinin - mu’allimleri
tarafindan kardrlar verildi. Kadinlarin hukitkuna G’id hiikimet cdnibinden dahi A’ile Kaniinu
yapudi....” Necmiye Hiiseyin, “Hukuk Verilmez Alinir,” Kadinlar Diinyas: 163, 2 March 1918
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Obviously, Ottoman women like Necmiye Hiiseyin, like their counterparts in
Egypt, exerted some pressure on the government with their writings and activities.??
However, the reform of Islamic family law both in Egypt and in the Ottoman Empire
formed part of a larger debate about the self-regulating, self-disciplining, productive,
and governable modern subjects of nation-states, which had become possible by
extending the state’s control over the legal system and by allowing the use of law as
a tool for social control. In the Ottoman Empire, promulgation of the OLFR by the

CUP was part of the rulers’ aim to construct governable modern subjects.

As legal modernization in the late Ottoman Empire began to occur, a variety
of laws, including penal laws and land laws, were replaced by their European
counterparts and/or supplemented with other codes and regulations.?** The
introduction of the monetary economy, changes in the land regime, and the
introduction of a land registry necessitated the careful keeping of family law
records.®”® Traditional rules remained in family law, but these rules were also taken
out of their original context with the dissolution of the qadi court and other measures

taken by the centralized Ottoman government as explored in chapter 2.

823 For instance, another Ottoman feminist writer in her article in the /nci journal argued that although
women could work and do almost the same jobs as men, they were paid less. She also demanded that
women be given right to vote, as did her counterparts in various Western countries such as Denmark,
Norway, and Canada.

“Garbda kadmn, giinden giine mevki’ini tahakkiim ediyor, her giin yeni bir hakk: istirddd ediyordu.
Kadin da haydta atilmig ve her yerde erkekle berdber ¢alismaga baslamisdi. Haydtin su’besinde
kadina tesadiif etmek miimkiindii. Bununla beraber kadimin kiymeti hakkiyla anlasiimamigdi. Kadin
amelenin iicreti erkeklerinkine nisbetle daha az veriliyor, ekseri yerlerde kadinlar belediye
intihdbdtina bile istirak etdirilmiyorlardi. Binden’aleyh kadinin hukitku teslim edilmis degildi; fakat
harb kadimin daha fa’al bir seklde ¢alismasi zaririyetini tevilid etdi. Bu siretle kadinlarin hangi
sahalarda ne derece kabiliyetli olduklar: daha iyi anlasildi. Bu zariri tecriibe isbat etdi ki kadinin
erkekden din bir mevki’de bulunmasi biiyiik bir haksizlikdir ve kadin erkegin yapabilecegi ser sey’e
miista’iddir Iste bu hddise Avrupa’da kadinlarmn haklarini istirdad husisunda biiyiik bir vesika oldu.
Diger tarafdan “demokrasi”’nin daha miikekamil bir sekl almasi kadinlarin intihdb etmek ve edilmek
hakkina malikiyetini intdc etdi. Bu suretle Avrupa kadinlari diine kadar mahriim kaldiklar biiyiik bir
haklarim elde etmis ve haydta tamdmen girmisdir...” “Avrupa’da Kandimlarin Hukuku,” /nci 3, 1
April 1919.

82% The Body of Regulations, Sicilli Niifus Nizamndmesi (1881 and 1902), concerning population mat-
ters and the Population Law, Sicill-i Niifus Kanunu (1914), were issued to make marriage and divorce
more systematic for the Ottomans before the promulgation of the OLFR.

52 {lber Ortayli, Osmanli Toplumunda Aile, 126.
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The Islamic family law was conceived as the symbol of Islamic identity by
conservatives in the late Ottoman Empire. However, in order to enhance the state’s
control over the legal system as well as to use the law as an instrument of social
control, Islamic family law in the late Ottoman Empire was eventually codified and
promulgated with the OLFR. The codification of the law texts and the increased
standardization and bureaucratization that had occurred since the Tanzimat era
initiated changes in legal procedures; hence, the legal culture changed in the late
Ottoman Empire.?® In the new legal culture, debates on family law extended
eventually into the political and legal spheres in the late Ottoman Empire. Likewise,

in Egypt Kadri Pasha Status Code was prepared.®’

The similarities in the Ottoman and Egyptian discussions about women,?®
family, and divorce can likely be traced to the Egyptian jurist and scholar
Muhammad Abduh, one of the founders of Islamic modernism. Egyptian reformists
and/or nationalist intellectuals like Abduh, Qasim Amin, Rifa’a al-Tahtawi, and
Malak Hifni Nasif encountered European culture at various times. Likewise, some
late Ottoman intellectuals also encountered European culture and they were
impressed with European wealth, power, and achievements as explored in chapters 2

3.829

and Ottoman and Egyptian intellectuals in time adopted the view that religious

reforms and secularization represented Europe’s progress. The intellectuals in both

826 Aneelies Moors, “Debating Islamic Family Law: Legal Texts and Social Practices,” 150-151.

827 The Egyptian Minister of Judiciary Muhammad Kadri Pasha prepared a civil code, El-Ahkdmiis-
Ser’iyye Fil-Ahvalis-Sahsiyye (1888). Ahmet Akgilindiiz compares the Kadri Pasha’s code’s articles
with those of the OLFR. Kadri Pasha’s law is more detailed and encompasses most of the articles of
the OLFR. See: Ahmet Akgiindiiz, Mukayeseli Islam ve Osmanli Hukuku Kiilliyat: (Diyarbakir: Dicle
Universitesi, 1986), 143-147.

828 The “national identity” of Middle Eastern countries was raised on the image of the “new woman,”
as it was believed that women represented both national identity and a civilized nation. See: Ayse
Durakbasa, “Kemalism as Identity Politics in Turkey,” 139.

829 Amit, Bein, Ottoman Ulema, Turkish Republic Agents of Change and Guardians of Tradition (Cal-
ifornia: Stanford University Press, 2011), 14.

255



countries eventually required reforms that deemphasized the role of the ulema and of

other Islamic institutions.®°

As well as similarities in their ideological inspirations, Ottoman and Egyptian
intellectuals also influenced each other. As the Hyde Park Corner of the Middle East,
Cairo hosted many Ottoman intellectuals fleeing the strict censorship of Abdiilhamid
Il. As the Hamidian police clamped down on the opposition, many Young Turks
settled in Cairo and set up branches here as they had in most European cities.®*!
Hasan Kayali argues that Ottoman intellectuals such as Abdullah Cevdet, whose
ideas were mentioned partly in chapters 2 and 3, lived in Cairo for some time and
were influenced by reading the writings of Muhammad Abduh.®*? It is not difficult to
imagine that many others also encountered Egyptian intellectuals and were similarly

influenced by them.

Abduh advocated the construction of a new Muslim subject, which was made
possible by reforming the institutions of education, law, and the family. He
considered education the only way to lift Muslims from degeneration and decline.®*®
For Abduh, the inferior status of women would change only through education. Only
an educated woman could become a thinking person and be able to make the right
decisions concerning marriage, the raising of children, and housekeeping.®** In the
feminist journal Kadinlar Diinyasi, Necmiye Hiiseyin in Istanbul talked about
Abduh’s ideas years later: “[. . . ] how can an uneducated woman keep her household
in order in a civilized manner? How can she raise her little child and give education?

Once open a time people never paid attention to these facts. Then for man, family

530 |bid.

83! Hasan Kayali, Arabs and Young Turks, 45-46

532 1hid., 46

833 Samira Haj, Reconfiguring Islamic Tradition Reform, Rationality, and Modernity. (California:
Stanford University Press, 2009), 110-119.

%% Ibid., 131.
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meant a place where he was relieved of his biological needs and etc. ... however,
with education, work, and being able to raise their voices today, women obtained
their half of their rights.”®* Actually, both in Egypt and in late Ottoman Empire,
image of “new woman”, who was educated with Western manners, represented a

civilized nation and national identity.

The family envisioned by Abduh was nuclear and monogamous, founded on
the love and compassion of two adults. He thus rejected the practice of arranged
marriage, for couples who did not know or love each other before could not be
happily married.2® Monogamy, according to Abduh, served public welfare, and

therefore rulers should prohibit the practice of polygamy.®*

As was explored in
chapters 2 and 3, the Ottoman intellectuals also opposed polygamy and rejected
arranged marriages. The Ottoman intellectual Mansurizade Said also argued, like
Abduh, that rulers should prohibit polygamy for public welfare, in his article
“Taaddiid-i Zevcat Islamiyette men Olunabilir” (Polygamy Can Be Forbidden in

Islam) that appeared in islam Mecmuasi.®*®

Although Abduh was a reformer trying to revitalize what he deemed a
socially stagnant Egyptian community under pressure from an invasive, colonial

Europe, his ideas on monogamy, marriage, and the education of women much

835« Sorariz okumayan, terbiye-i ilmiye gérmeyen bir kadn, bir siiret-i medeniyede nasil ev iddre

edebiliir? Mini mini yavrucagina nasil bir terbiye-i ilmiye verebilir? Bu cihet, o zamdnlar
diitiniilmez, nazar-i i tibdara hi¢ de alinmaz idi. Zdten bu gibi seyler matlub degil idi. O zamdn erkek
ictin d’ileden matlib olan sey haydt-1 hayvdniyesinin istirdhatini tatmin ve te’'min etmek idi. Sa’ika-i
zamdan ile kadmlar tenevviir etdi olmali diye diistiniiyorum? BuU hdl-i piirmeldlin sefiletini derk etdi.
Ve o sefaletden kendini kurtarmaga biitiin zekasiyla ¢alisdi. Ve kendisini nisbeten kurtardi. Caligmasi,
ilmi, ahldki, yazisi ve nutku ile bugiin kendisine oyle bir mevki’ kazandi kitam bir hukik degil ise de
nim bir hukiik bahs etdirdi...” Necmiye Hiiseyin, “Hukuk Verilmez Alinir,” Kadinlar Diinyas1 163, 2
March 1918.

836 Samira Haj, 129.

%7 |bid., 131.

838 Mansurizade Said, “Taaddiid-i Zevcat Islamiyette men Olunabilir,” Islam Mecmuas: 8, 20 July
1914,
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resembled those of Lord Cromer, the longtime British consul-general in Egypt.®* In

his account of Egyptian society, Lord Cromer blamed polygamous unions and harem
life as the sources of Egypt’s ill economic and political health.®*® Polygamy and
harem life, which had long been imagined as places of depravity, isolation, and
sensuality, made Egyptian leaders unable to rule, at least in the eyes of Lord Cromer
and his contemporaries.?** If Egypt wanted to inch closer to modernity, men needed
to make changes in national domestic life, including women’s education and a

reform of marriage.?*?

The Victorian family, Lisa Pollard argues, symbolized modernity, economic
solvency, and the success of the nation-state. This model emphasized family stability
and limited divorce rights as a means to solidify state control over citizens’ relations
and state planning in the political and economic realms.?** According to Pollard, for
Egypt to reach political maturity, and for Egyptians to become capable of governing
themselves, polygamy had to be replaced with the basic tenets of the Victorian
family.®** Similarly, the CUP’s purpose was to establish the national family, with
new -educated, and preferably working- women as wives and mothers, who would
raise future generations with a consciousness of homeland, vatan, and nation,

explored in chapter 3. %%

89 Earl of Cromer (Evelyn Baring), Modern Egypt (London: Macmillan, 1908) cited in Lisa Pollard,
Nurturing the Nation The Family Politics of Modernizing, Colonizing, and Liberating Egypt 1805-
1923 (California: University of California Press, 2005), 95-96.

840 According to Lisa Pollard, British officials wanted to rule Egypt after invading it in 1882, but
without making it an outright colony. By claiming that Egyptians had to be reformed before they
could form their own government, the British could justify and afford their long stay in Egypt. See:
Lisa Pollard, 2-5.

L Ibid., 64.

2 bid., 71.

83 Barbara Freyer Stowasser, and Zeinab Abul-Magd, “Tahlil Marriage in Shari’a, Legal Codes, and
the Contemporary Fatwa Literature,” in Islamic Law and the Challenges of Modernity, edited by
Yvonne Yazbeck Haddad and Barbara Freyer Stowasser (United States of America: AltaMira Press,
2004), 168.

84 |isa Pollard, 5, 95.

8% Deniz Kandiyoti, “End of Empire,” 36.
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The arguments on new family and woman were prevalent in the Ottoman
press, especially among women’s magazines. Writing under the pen name Hiir Kadin
(free woman), a writer for Bilgi Yurdu Isig1 emphasized that a family was composed
of a father, a mother, and children, constituting the basic foundation of society. A
woman as a wife was a good friend and partner to her husband and a compassionate
mother to her children. She also was to be in charge of her household’s health and
well-being. Hence she should be educated accordingly. According to Hiir Kadin, the
division of labor within the family gave the husband the responsibility of earning

money, whereas the wife should spend it on her family’s well-being.34

To give the nuclear family a strong foundation, Abduh recommended the
formalization of marriage contracts and required couples to appear in court to bear

witness in front of a judge or officer.®*’

He wanted to guarantee women’s positions in
the family by granting them the right to divorce in the marital contract, which would
prevent them from suffering injustice at the hands of men.®*® An Ottoman intellectual
Celal Nuri, who was a member of the committee of the OLFR, rephrased Abduh’s
argument that women should not face injustice at hands of men in his book The
Women, as explored in chapter 2. Also the above mentioned two clauses offered by

Abduh for Egypt, appeared in the OLFR, as explored in the fourth and fifth chapters

of this study.

846 «f ileler cem’iyet-i beseriyeyi teskil eden ve bir peder bir vilide ve ¢ocuklardan ibdret bulunan
kiiiik hey’etlerdir. A’ile insanlarin, beseriyetin unsur-1 esdsisidir. Bir memleketde d’ile haydti
muntazam olur, d’ilelerde refdh ve se’ddet te 'min edilmis bulunursa orada her sey muntazam, her sey
miikemmel olur ve o mahal siret-i ddimada terakki eder... Kadin hdnede ciddi ve samimi bir
refikadw, kadin miisfik bir validedir. Kadin bir evin sihhat ve seldmetini ve her husisunu iddre
eyleyen miidebbir bir miidiredir. Iste kadin bu fikre nazaran hazirlanmali, bir gen¢ hamm kiz ona
gore ta’lim ve terbiye alarak yetigdirilmelidir. Erkek ya'ni d’ile babasi yalniz mesdgil-i hdriciye ile
istigdl ederek d’ilenin te’min-i ma’iseti i¢in ldzim gelecek parayt kazanacag gibi asl bu parayt hiisn-i
iddre ederek hem hal-i hazirda giizel yasamalarini hem de istikbdlde haydtlarimin refdhint te 'min
eyleyecek kadindir.” Hir Kadn, “Aile’de Kadmn Yeri,” Bilgi Yurdu Isig1 9, 15 December 1917.

847 Samira Haj, Reconfiguring Islamic Tradition, 131

%% Ibid., 134.
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By reconfiguring Islamic law, Abduh and his followers tried to accommodate
new social and cultural realities in the domains of personal status codes.®* In fact,
Abduh and his disciples tried to develop a new figh, which would modernize Islamic
law for the purposes of the emerging nation-state.®®® With his new figh, Abduh did
not challenge the content of the law but demanded its systematic codification through
the methods of talfiq and takhayyur,®>* ensuring that the insights of various madhhab
would be drawn on without privileging one. Hence, the principles and rules of the
Islamic family law draw on more than one Sunni madhhab.®? The codification of the
Islamic family law in the Ottoman Empire followed the mentioned procedures as

explored in chapter 4.

Madhhab, a school of Islamic law, is defined by its substantive boundaries,
and an essential part of a school’s authority lies in the consistency of its doctrine.®*®
That the Islamic modernists, such as Abduh and the committee of the OLFR did not
take into serious account these intricacies of tradition and authority when combining
schools of law, madhhab, for their reform purposes shows certain insensitivity to
social and historical realities,®** namely, the tradition. However, tradition is even the

reason behind the existence of four legal schools: the founders of the law schools and

%9 Ibid., 153-154.

80 Barbara Freyer Stowasser and Yvonne Yazbeck Haddad, “Introduction,” in Islamic Law and the
Challenges of Modernity, 6-7.

81 See: Samira Haj, 142. Also see: chapter 2 and chapter 4 for the application of talfiq and takhayyur
in the reform of Islamic family law in the late Ottoman Empire.

82 According to Wael Hallaq, some legislators in Sunni countries even resorted to Shi’a law to sup-
plement their civil codes. However, for Hallag, these reformists were extraordinarily daring in their
sources and in combining several elements pertaining to a single issue, regardless of the source’s posi-
tive legal principles, reasoning, and intellectual integrity. See: Wael B. Hallag, “Can the Shari’a be
Restored?” in Islamic Law and the Challenges of Modernity, edited by Yvonne Yazbeck Haddad and
Barbara Freyer Stowasser (United States of America: AltaMira Press, 2004), 24-25.

%3 Ipid., 27.

%% Ibid., 24-25.
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their followers all used traditions as their modes of argumentation in different social

and cultural settings.®>®

Modernization policies as formulated and implemented by bureaucracies in
countries like Egypt and the Ottoman Empire produced national status codes with
European concepts of the family and its role in society.®*® Regarding Egyptian family
law reform discussions, Albert Hourani argues that Abduh selected some Islamic
ideas and discarded others, not because they made sense but because they served his
political ends.®**" For Hourani, once the traditional interpretation of Islam had been
abandoned and the way was opened to personal judgments, it became impossible to
say what was in accordance with Islam and what was not.2® When the OLFR was
promulgated similar criticisms were directed at the Ottoman reformists. The Ottoman
Islamic conservative intellectuals like Sadrettin responded to the OLFR negatively
because the law rejected centuries-old Islamic legal tradition as explored in the

chapter 4 of this study.

However, social catastrophes, such as wars, may diminish the importance of
traditions; because people’s needs change under the new conditions. Millions of
Muslim men were killed, lost, or injured in the wars that overwhelmed the Ottoman
Empire in the wars its final days. This reality left many Muslim women without any
means of subsistence in the middle of starving cities.®*® In the late Ottoman Empire,
many well-educated “new” women worked, like Necmiye Hiiseyin, as did those who
were not educated, but who had to labor or even resort to prostitution to make ends

meet in war conditions. The first group, the new Ottoman women, demanded their

85 Barbara Freyer Stowasser, and Zeinab Abul-Magd, 165.

%% bid., 162.

87 Albert Hourani, Arabic Thought in the Liberal Age 1798-1939 (Cambridge: Cambridge University
Press, 1983), 144.

%8 Ipid.

89 Yavuz Selim Karakigla, Women, War and Work in the Ottoman Empire, 167.

261



right to marry by choice, as well as the right to divorce if they were unhappy in their
marriages. For the second group of women, divorcing their lost husbands and

marrying other men was a way to survive, as explored in chapter 3.

In the Islamic family law, a woman can put various stipulations into her
marriage contract and can even demand that her future husband give her the right to
divorce him. Actually, it was this possibility that allowed the daughters of the
Ottoman sultans to divorce their husbands if they deemed it necessary.®® Regarding
marriage, however, regulations of the Hanafi School of Law, the official madhhab of
the Ottoman Empire, made divorce difficult for women. The difficulty to get divorce
from their lost husbands especially during the wars worsened the situation of the
Muslim Ottoman women. This situation also forced the Ottoman rulers to renew the
Islamic family law. Through the OLFR, the confines of the Hanafi School were
stretched to include the other three Sunni madhhab, which facilitated divorces for

Muslim women whose husbands were missing as explored in chapters 3 and 4.

The religious scholars of the Ottoman Empire were also aware of the plight of
Muslim women and the requirement of the renewal of the Islamic family law. To
avert discontent about the use of other Sunni madhhab, the Mesihat, the Highest
Religious Authority in the Ottoman Empire, tried to reform family law without
disturbing Ottoman legal and social tradition, which was explored in chapter 4. The
Mesihat offered discussion of the unification of the Mecelle Commission to renew
the Islamic family law in the Assembly. As the ruling party, the CUP declined the
Mesihat’s offer. The scholars in the Mesihat then started academic studies of Islamic

family law in the institution. However, as a result of challenges between CUP cadres

80 Mehmet Akif Aydin cites the marriage contract of the daughter of the Sultan Vahidettin, Fatma
Ulviye Sultan, and Tevfik Pasha. Fatma Ulviye Sultan divorced her husband on 22 June 1922 by vir-
tue of this right. See: Mehmet Akif Aydin, Islam-Osmanl Aile Hukuku, 110-111.
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and the Mesihat, the Mesihat’s efforts were gradually halted, leaving the CUP to

promulgate a new family law.

The codification of a law is not an innocent tool of legal practice; it is a form
of exercise of political power. ®* Apart from bureaucratic requirements of the new
legal culture, by codifying the law the aim is to place the realm of law and lives of its
citizens under control of centralized Ottoman state. The OLFR included a different
set of articles for non-Muslim subjects. For the first time in the Ottoman Empire, the
CUP rulers also attempted to heighten control over the family affairs of non-Muslim
communities by regulating their marriages through the OLFR.2¢? However, personal
status or family law retained linkages between the legal and the sacred not only for
Muslims, but also for the non-Muslim subjects of the Ottoman Empire. Stripping the
non-Muslim clergy of their power over their communities’ family law affairs also

meant crumbling of their social and religious traditions.

Some reform-minded Ottoman intellectuals disdained not only the Muslim
but also the non-Muslim traditions. In the eighth issue of the journal Bilgi Yurdu
Isig1, published shortly after the promulgation of the OLFR, an author explained the
OLFR’s essential importance to Ottoman society. The author argued that family law
must be applied to Muslim and non-Muslim citizens alike. The author held that
marriage ceremonies were not religiously solemnized during the Roman Empire and
that the church had compelled people to have religious marriage ceremonies. It
actually was not compulsory for non-religious citizens to marry in a church before a

priest. The author boldly argued that the OLFR’s new regulations would in fact

81 Wael B. Hallag, 22-23.
862 Elizabeth Brownson “Gender, Muslim Family Law, and Contesting Patriarchy in Mandate Pales-
tine, 1925-1939” 6-7.

263



benefit the non-Muslim clergy, giving them more time to engage with their genuine

religious duties of teaching and studying sacred texts.®®®

As mentioned earlier, the codification of Islamic law is not neutral. The act
itself creates a political and ideological burden for all involved. Codifying Islamic
family law meant tearing away at centuries-old legal and social traditions that had
kept the Ottoman society intact. Hiirmiiz, whose tale appeared at the beginning of
this chapter, was a fictional character, but journals and newspapers of the era reveal
that many men and women of the late Ottoman Empire and even the young Turkish
republic were confused by the loss of traditional family law. Thus, they did not

always embrace the innovations, in part due to misunderstandings.

The present work has focused on the contexts and historiography of the
OLFR rather than on the predicament of Islamic legal and social traditions in the late

Ottoman Empire. Whether or not it was possible to reform Islamic family law

863 “...Hususuyla mezdhib-i muhtelifeye mensiib olan fukahd akvdlinde ihtiydc-1 asra tevifuk edenleri

bulmak miimkiin ve su stiretle Miislimler igiin icabat-1 medeniyeye miistened olan kaniini esdsdt-1
fikhiyeye istindd etdirmek sehil [kolay] oldugundan gayr-i Miislimler hakkinda onlarin ahkam-i
mezhebiyesinden kavad’id-i lazimeyi istihrdcve telkin ile miisterek mesa’ilden ciimleye dmm ve samil
olacak bir stiretde tedvini...

En eski Roma hukiiku tedkik edilirse goriiliir ki ilk Romalilar beyninde akd-i nikdh i¢iin biri mezhebi
digeri milli ve medeni olmak iizre iki nev’ merdsim mevcid idi. Isbu merdsimden hicbirine ri’dyet
etmeksizin akd olunan nikahlarin iizerine ibtiddlar: hi¢ netice-i hukiikiye terettiib [siralanmak] etmez
iken miiriir-1 zamdn ile merdsim-i nikdhiye miinhasiran zevce itizerinde niifiiz ve veldyet-i zevci tevlid-i
serd’itinden add olunmus ve merdsim ve eskal-i mezkiireye ri’dyet olunmadan akd olunan nikdhlar
bizdtihi megri’ add olunmusdur. Bu esdsh tebeddiildt sa’ikasvyladir ki nikahi indii’l-iktiza huzir-1
hakimde isbdt etmek kesb-i miiskildt etdiginden Romalilar inkdri sehil olmayan bir huccet elde etmek
ictin akd-i nikah esndsinda keyfiyeti tahriri bir vesikaya rabt etmegi i’tiydd edinmis idiler. Miiriir-1
zaman ile ve hustisuyla Rum Imparatorlugu ardzisinin barbarlar tarafindan isgdlinden sonra beyyine-
i tahririye ihzdrr usulii de muhdfaza edildiginden her vakt sdyan-i i’tibar olmayan beyyine-i sahsiye
ile tahkim halinden baska esbab-i siibiitiye tedarik olunamamakda idi. Bu devrlerde surf riza-yi
tarafeyn ile in’ikdd etmekde olan miindkehatin usil-i akd ve icrasinda ilk zuhiiru siwralarinda bir
tebeddiil tka’ etmemis olan Hiristiyanlik bilahire iktisab etdigi niifiiz ve tevessiiiinden istifade ederek
kilisanin miindakehat akdinde miidahalesini hiikiimetlere tervic ve kabiil etdirmege muvaffak oldu...
...ve hukiik-1 @’ile kaninunun tedvini ile mahall-i tatbiki ve fd’idesi kalmayan usiil-i sdbikanin
muhdfazast hukik-1 saltanata irds edecegi zarardan baska mehdkimin bahs etdigi te’'mindtdan bir
kism efrdd-1 milleti ya’ni gayr-1 Miislimleri mahrim etmek neticesini intdc ederek bu da kdntin-1
esdsimizle i’ldn etdigimiz miisdvdta hiikiimet-i Osmdniye’ce zditen oOteden beri tatbik edilen meslek-i
addlet ve megritiyete miindfi olacagindan vii’esd-y1 rihdniyenin bu bdbdaki hakk-1 kazdlarimin
mu 'teber oldugu kanina derc olunmus ve rii'es’-y1 miisariinileyhimin esdsen ba’demad liizimu
kalmayan bu gibi istignaldtdan kurtarmak siretiyle vezd’if-i diniyelerine daha fazla hasr-i mesd’t
edebilmelerine meyddn bwrakilmigdir...” “Miindkehat ve Miifarakat Kararnamesi Esbab-1 Mucibe
Layihasi1,” Bilgi Yurdu Is1g1 8, 8 November 1917.
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without disrupting both Muslim and non-Muslim traditions and while also
accommodating the social, cultural, economic changes of the late Ottoman Empire is
a question beyond the scope of this study. As the first codified Islamic family law
promulgated, the OLFR requires further comparative research, both as a law and as
an ideological construct. Exploring the contexts of other codified Muslim family
laws and their replacement with legal implants (such as the Swiss Civil Code in 1926

by the young Turkish state) opens up new possibilities for researchers.
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