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OZET

Bashk: Irak Aile Hukukunda Evlilik Sézlesmesine Iliskin Hiikiimlerin islam Fikhi
Acisindan Degerlendirilmesi

Yazar: Abdul Qahar AZEEZ

Danisman: Prof. Dr. Soner DUMAN

Kabul Tarihi: 13/06/2023 Sayfa Sayisi: vi (6n kisim)+ 82 (ana kisim)

Irak Devleti, biinyesinde birgok 1rk, din ve farkli mezhepleri barindirir. Bunun bir sonucu olarak
toplumsal pek ¢ok konuda birbirinden farkli inanglar, uygulamalar ve kabulleri bir arada gérmek
miimkiindiir. Normal olarak evlilik konusunda her toplumun kendine has kural ve kanunlar1 vardir. Her
grup, topluluk ve mezhep evliligi ylicelterek kendi kural, kanun ve gelenekleriyle baglantili olarak
hiikiim verir. Dolayisiyla tiim bu gruplarin kural ve kanunlarinin {izerinde hepsi i¢in gegerli tek bir
kanun koymak zordur. Irak devletinde evlilik kurumuna iliskin diizenlemeler pek ¢ok degisiklik
donemlerinden sonra ahval-i sahsiyye kanunu ile son halini almistir. Bu kanun 1959 yilindan
giiniimiize kadar basit madde degisiklikleriyle varligini siirdiirdii. Biitiin bunlar bizi, s6z konusu
kanunun yapisin1 grenmek igin bentleri iizerinde ¢alismaya, maddelerini tahlil etmeye, Islam hukuku
ile baglantisin1 arastirmaya ve fikhi mezheplerdeki dayandigi kaynaklar1 ortaya ¢ikarmaya yoneltti.
Kanun maddeleri lizerindeki ¢aligmalar sonrasinda Irak kanunun fikih mezheplerinden belirgin olarak
tamamen birine dayanmadigi sonucuna ulastik. Dahast s6z konusu kanun, maddelerinin ¢ogunlugu
bakimindan da belirli bir mezhebi esas almis degildir. Bazi maddelerde mezhep alimlerinin
cogunlugunun goriisii secilirken bazen yalnizca birinin goriisii tercih edilmekte, buna karsilik bazen de
mezheplerin fikhi goriisleri disinda goriislere yer verilmektedir. Irak Ahval-i Sahsiyye kanununun
dikkat ¢eken bir diger 6zelligi ise farkli yorumlanmaya miisait lafizlarin kanun maddelerinde siklikla
yer almis olmasidir. Boylelikle kanunu uygulama durumunda bulunan hékimlere duruma uygun olan
sekilde yorum yapma yahut dava konusu meselelerde iki tarafin benimsedigi farkli mezheplerin
kurallarina uygun olani se¢me yetkisi tanindig1 goriilmektedir. Calismamizda nafaka, mehir, kadinin
evlilik birligi devam ederken kocast ile arasindaki hukuki iligkiler, misyar evliligi ve bosanma niyetiyle
evlenme gibi evlilige iliskin yeni uygulama ve durumlari giinimiizde meydana gelen modern
gelismeler ve degisen orf ve adetler 1s181nda 15181nda yeniden gdzden gegirilmesinin gerektigini tespit
ettik. Son olarak bu aragtirmada kanun maddeleri tanimlayici analitik yontemle caligilmis olup Irak
kanununun kaynaklarina ulasilmaya calisilmistir. Bazt maddelerin {islubunun yeniden farkli olarak
yazilmasi igin bazi onerilerde bulunulmus ve Irak ahval-i sahsiyye kanununda yer almayan ve almasi
uygun goriilen yeni bir takim hususlara dair gorisler serdedilmistir.

Anahtar Kelimeler: Fikih, Ahval-i sahsiyye, Nikah,, Kanun, Mezhepler.
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ABSTRACT

Title of Thesis: Evaluation of the Provisions of the Marriage Contract in Iragi Family
Law in terms of Islamic Figh

Author of Thesis: Abdul Qahar AZEEZ

Supervisor: Prof. Dr. Soner DUMAN

Accepted Date: 13/06/2023 Number of Pages: vi (pre text) + 82
(main body)

Irag consists of different ethnicities, religions, and sects; therefore, it is natural to them to follow their
own laws and customs which refers to their affairs, including what is related to the issue of marriage. It
is difficult to set a single law for all these people, so that they can act accordingly. However, after
different stages of change and alteration, the legislators of Iragi law were able to develop the personal
law. This law has endured since 1959 to the present time with minor changes to some of its articles.
This is what aroused our interest to study the provisions of this law and to analyze its articles to learn
about the legal nature of these articles, their relationship to Islamic jurisprudence and to know the
sources of their derivation from the jurisprudential schools. After studying these articles, we found that
the Iraqi legislators did not adhere to a specific school of thought from the well-known Islamic schools
of thought, even they did not rely on the opinion of the majority, so one may finds in some of the
articles that they stands with the opinion of majority, sometimes prefers the opinion of one of them, at
other times adopts sayings that are from outside the Islamic schools of thought. We also found the
usage of expressions that have many meanings and are open to different interpretations.We also
noticed in the study that some of its articles needed to be reviewed in their formulations, as well as
taking into account in the light of the situation which has been evolved in the modern technological
means, change in the customs and traditions with regard to expenses, dowry, and the woman’s
relationship with her husband, and the emergence of some types of marriage that were not usual
before, such as misyar marriage and the marriages with the intention of divorce and other different
rulings. This thesis took the descriptive and analytical approach in studying the articles and tried to
identify the sources of the Iraqgi legislators and put forward some proposals to reformulate some
articles and develop other articles that were not addressed by the Iragi Personal Status Law.

Keywords: Personal Status, Marriage, Nikah, Jurisprudence, Law, Doctrines.
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