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Abstract

As it is not usual after the adoption of the UN Charter for a state to retrieve its invaded lands,
the issue of recovering occupied territory through use of force is not extensively examined in
the academic field. However, in late 2020, the Caucasus region witnessed a major territorial
change as a result of armed hostilities named as Second Karabakh War in 2020, where
Azerbaijan recovered its previously occupied territory in the Nagorno Karabakh region. Since
then, the legality of the use of force to recover occupied lands has been receiving adequate
attention. This dissertation explores whether a state can legally use force to recover its occupied
territory. The conditions allowing states to legitimately exercise force in an effort to liberate
occupied territories, will be interrogated, while providing a distinction between jus ad bellum
and jus in bello. The author will argue that recovering occupied territory should be considered
under the jus ad bellum regime, specifically under the right of self-defence as regulated in article
51 of the Charter of the United Nations (UN Charter) but self-defence stops after hostilities
between belligerent states cease even though the occupant state does not leave the occupation
zone. The right of self-defence becomes applicable again when the occupant state destabilises
the conflict zone. At that point, self-defence also covers the right of an occupied state to

recapture its previously occupied territories.



l. Introduction

The conflict between Azerbaijan and Armenia over the disputed Nagorno-Karabakh region
erupted on 27 September 2020.! The hostilities were named "Second Karabakh War" and they
ended with a ceasefire agreement mediated by the Russian Federation with significant
Azerbaijani gains, one of which is that Azerbaijan reseized the control of seven territories
previously held by Armenia.? The Second Karabakh War raised various questions, including
the legality of using force when recovering occupied land. In the past, Egypt and Syria
attempted to recapture the Sinai Peninsula and the Golan Heights, which were occupied by
Israel.® Although these attempts failed, it was the first time in the Charter era that a state sought
to justify its use of force under the argument of recapturing territory that had been previously
occupied. Ina similar vein, the possibility of Ukraine's reseizure of Crimea, which was occupied

by Russia in 20144, has arisen in the context of the recent Russian-Ukrainian War.>

This dissertation examines whether a state can legally use force to recover its occupied territory.
The author will interrogate the conditions that allow states to legitimately exercise force in an
effort to liberate occupied territories while providing a distinction between jus ad bellum and

jus in bello. The reason for providing this distinction is to analyse the legal status of occupation

! “Armenia and Azerbaijan fight over disputed Nagorno-Karabakh’ BBC News (28 September 2020)
<https://www.bbc.co.uk/news/world-europe-54314341> accessed 21 August 2022.

2 < Armenia, Azerbaijan and Russia sign Nagorno-Karabakh peace deal’ BBC News (10 November 2020)
<https://www.bbc.co.uk/news/world-europe-54882564> accessed 21 August 2022.

® Frangois Dubuisson and Vaios Koutroulis, ‘The Yom Kippur War-1973’ in Tom Ruys and Olivier
Corten and Alexandra Hofer (eds), Use of Force in International Law: A Case Based Approach (OUP
2018) 189.

* Mary Ellen O’Connell, ‘The Crisis in Ukraine-2014” in Tom Ruys and Olivier Corten and Alexandra
Hofer (eds), Use of Force in International Law: A Case Based Approach (OUP 2018) 855.

> ‘Russia invades Ukraine: Political, military leaders' reactions’ Reuters (24 February 2022)
<https://www.reuters.com/markets/europe/leaders-key-quotes-after-russia-invades-ukraine-2022-02-
24/> accessed 21 August 2022.
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in "prolonged conflicts”. Although the ban on the use of force is comprehensive and forbids

any type of military intervention except for reasons of self-defence®, wars still occur.

The debate surrounding the exercise of self-defence revolves around the conditions that render
it legitimate.” Herein the significance of distinguishing jus in bello and jus ad bellum comes
into play. From the jus in bello aspect, as long as the occupation continues, the occupied state
may invoke its right of self-defence to recover its occupied territory. On the contrary, from the
jus ad bellum perspective, even if the occupation continues, self-defence may not be invoked
to retrieve occupied territory once hostilities are ceded. Furthermore, the ability to exercise self-
defence to recover occupied territory will be discussed, specifically focusing on the

"Immediacy” requirement.

The author will argue that recovering occupied territory should be considered under the jus ad
bellum regime, specifically under the right of self-defence as regulated in Article 51 of the
Charter of the United Nations® (UN Charter) but self-defence stops after hostilities between
belligerent states cease even though the occupant state does not leave the occupation zone. The
right of self-defence becomes applicable again when the occupant state destabilises the conflict
zone. At that point, self-defence also covers the right of an occupied state to recapture its

previously occupied territories.

This dissertation is divided into nine sections, and the staging will be as follows. Chapter Il is
allocated for the literature review on "occupation”, "self-defence”, and "Nagorno Karabakh
conflict". Following that, the methodology of the research will be provided in Chapter IlI.

Subsequently, in Chapter 1V, the legality of using force to recover occupied territory under jus

® lan Brownlie, International Law and Use of Force by States (Clarendon Press 1963) 251; Yoram
Dinstein, War, Aggression and Self-Defence (CUP 2017, 6™ edn) 197.

" Brownlie (ibid); Stanimir A Alexandrov, Self-Defense Against the Use of Force in International Law
(Kluwer Law International 1996); Dinstein (ibid).

8 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS
XVI (UN Charter) Art 51.



in bello and jus ad bellum will be analysed. The few state practices on this issue will follow in
Chapter V. In Chapter VI, the theory and practice provided in this dissertation will be jointly
evaluated, where asa current issue and the possible practice of using force by Ukraine to recover
its occupied territory will also be discussed. Finally, in Chapter VII, the main thesis will be
summarised, and the applicability of self-defence to recover occupied territory after a new

attack on the occupied state will be underlined.
1. Literature Review

"Occupation™?, "Self-Defence"1?, and "Nagorno-Karabakh conflict"!! are separately referred to

in a wide range of literature.

Although occupation evokes an unlawful use of force, it may also be created lawfully. First, an
occupation might have started before the UN Charter was adopted, such as the Annexation of
Austria by Germany in 1938.%2 Second, Oppenheim noted that occupation may be necessary to
counteractive the enemy state forces for its military success and, therefore, may be legal.®
However, in this scenario, there is an intention to leave the occupied territory after achieving
the military aim. Quite the reverse, this research is involved in the occupation of prolonged

duration, which started after 1945 and has not come to an end with a peace treaty yet.

® Dapo Akande, ‘Classification of Armed Conflicts: Relevant Legal Concepts’ in Elizabeth Wilmshurst
(ed), International Law and the Classification of Conflicts (OUP 2012) 32; Philip Spoerri, ‘The Law of
Occupation’ in Andrew Clapham and Paola Gaeta (eds), The Oxford Handbook of International Law in
Armed Conflict (OUP 2014) 182; Hanne Cuyckens, ‘The Law of Occupation’ in Jan Wouters and Philip
De Man and Nele Verlinden (eds), Armed Conflicts and the Law (Intersentia 2016) 417.

10 Alexandrov (n 7); Giovanni Distefano, ‘Use of Force’ in Adrew Clapham and Paola Gaeta (eds), The
Oxford Handbook of International Law in Armed Conflict (OUP 2014) 545; Nico Schrijver, ‘The Ban
on the Use of Force in the UN Charter’ in Marc Weller (ed), The Oxford Handbook of The Use of Force
in International Law (OUP 2015) 465; Dinstein (n 6).

I Tim Potier, Conflict in Nagorno-Karabakh, Abkhazia and South Ossetia A Legal Appraisal (Kluwer
Law International 2001); Heiko Kriuger, The Nagorno-Karabakh Conflict A Legal Analysis (Springer
2010); Svante E Cornell, The International Politics of the Armenian-Azerbaijani Conflict: The Original
“Frozen Conflict” and European Security (Palgrave MacMillan US 2017).

12 Roderick Stackelberg, Hitler’s Germany: Origins, Interpretations, Legacies (Routledge 1999).

3 Hersch Lauterpacht and Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law
(London, 7™ edn, Longmans 1948) 432.



Lassa Oppenheim distinguished occupation from invasion as the intention of exercising control
over the invaded territory.# Agreeing with Oppenheim, Hanne Cuyckens refers to the effective
control test to individuate occupation from a regular state of international armed conflict and
asserts the need for effective control over the occupied territory of the opposite party.®
Moreover, the criteria for counting a military intervention as occupation are formulated by
Philip Spoerri as the necessary presence of foreign forces, the exercise of authority over the
occupied territory and the non-consensual nature of the belligerent occupation.*® Despite the
1949 Geneva Conventions!’ do not define “occupation”, Common Article 28 states that the
Conventions shall apply to all cases of partial or total occupation of the territory of a Party,
even if the occupation meets with no armed resistance. Therefore, the definition of occupation
set out in Article 42 of the 1907 Hague Conventions applies as customary international law, as
confirmed by the International Court of Justice in the Armed Activities Case'® and in the Israeli
Wall Advisory Opinion.?° According to Article 42 of the 1907 Hague Conventions?! “a territory

is considered occupied when it is actually placed under the authority of the hostile army”.

14 Lassa Oppenheim, International Law: A Treatise vol 2 (London, 2™ edn Longmans 1912) ch 167.

> Cucykens (n 9) 419.

1 Spoerri (n 9) 187.

17 Geneva Convention for the amelioration of the condition of the wounded and sick in armed forces in
the field (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 31; Geneva
Convention for the amelioration of the condition of the wounded, sick and shipwrecked members of the
armed forces at sea (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 85; Geneva
Convention relative to the treatment of prisoners of war (adopted 12 August 1949, entered into force 21
October 1950) 75 UNTS 135; Geneva Convention relative to the protection of civilian persons in time
of war (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 187 (1949 Geneva
Conventions).

18 ibid Common Atrticle 2.

19 Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic of Congo v
Uganda) [2005] ICJ Rep 2005 (Armed Activities Case) paras 172-173.

% |egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory
Opinion) [2004] ICJ Rep 2004 para 78.

2! James Brown Scott, The Hague Conventions and Declarations of 1899 and 1907 (Washington DC,
Carnegie Endowment for International Peace 1915) (Hague Regulations).



Although there is no reference to indirect occupation in the definition of occupation, it is
accepted by international tribunals in Armed Activities Case?? and Tadic Trial Judgment?: that
if the whole or a part of the territory of a state is controlled not by another state but by a non-
state actor, and that group is under the control of another state, it can be said that there is an
occupation. In this scenario, there should be “overall control” of the non-state actors having
“effective control” over the territory in question.?* The situation in Nagorno-Karabakh was the
most common example until November 2020 for indirect occupation, where Armenia had been
in control of the self-proclaimed “Republic of Artsakh in the Karabakh region, which is the
internationally recognised territory of Azerbaijan.?> Another example of indirect occupation is
the control of the Russian Federation over the self-proclaimed “Donetsk People’s Republic”
and “Luhansk People’s Republic” in the Donbas region, which is the internationally recognised

territory of Ukraine.?

An important point is the duration and end of the occupation. In general, an occupation ends
"when an occupant withdraws from the territory or is driven out of it."?’ However, in practice,
it is not always easy to determine whether an occupation has ended. First, the withdrawal of
foreign troops does not happen instantly but gradually. Therefore, it is not easy to ascertain
when the occupied state has started to exercise control over its formerly occupied territory.
Second, an occupation might end even if foreign troops remain in the territory in question. For
instance, the occupied state might consent foreign troops to remain in its territory upon a peace

treaty or in case of the resurgence of hostilities in the territory.?® In the case of indirect

22 Armed Activities Case (n 19) para 177.
% Prosecutor v Tadic (Judgment (Trial Chamber)) IT-94-1-T (1997) para 584.
2 Sylvain Vité, ‘Typology of armed conflicts in international humanitarian law: legal concepts and
?sctual situations’ (March 2009) 91 International Review of the Red Cross 69, 73-74.
ibid.
% O0’Connell (n 4).
2" Oppenheim (n 14) ch 168.
% Cuyckens (n 9) 433.



occupation, the occupation ends when the occupied state starts to exercise power within the

territory held by a non-state actor controlled by a foreign state.?

Notwithstanding that occupation is temporary®, long protracted occupations cause the
problematic of its end due to the responsibilities of the occupant state towards the occupied
civilian population as set out in Articles 43 and 55 of Hague Regulations®! and Avrticles 46/6
and 64 of Fourth Geneva Convention.®? To increase the importance of such responsibilities,
Aeyal Gross is in favour of replacing "temporary” occupation with "indefinite" occupation.
That way, the occupation will still not be "permanent”, but its prolongation will be
emphasised.®® This approach would support the jus in bello argument to recover occupied

territory. However, it would not be a significant contribution to the legality of such an action.

As World War 11 had catastrophic consequences, the United Nations was founded to repress the
unrestrained use of force.3* Therefore, article 2(4) of the UN Charter® is a milestone in
international relations for the extensive ban on the use of force. The provision did not only
prohibit wars but any type of military intervention. There are two exceptions to this rule. The
first is the universally recognised right to self-defence, which is also covered by article 51 of
the UN Charter.%® The second is Chapter VIl of the UN Charter, which permits the UN Security

Council (UNSC) to employ force as a necessary measure to preserve or re-establish

2 Akande (n 9) 48.

% Orna Ben-Naftali and Aeyal M Gross and Keren Michaeli, 'lllegal Occupation: Framing the Occupied
Palestinian Territory' (2005) 23(3) BerkeleyJint'IL 551.

%1 Hague Regulations (n 21) Art 43, 55.

%2 Geneva Convention relative to the protection of civilian persons in time of war (n 17) art 46/6 and 64.
% Aeyal M Gross, The Writing On The Wall Rethinking The International Law of Occupation (CUP
2017) 34.

% Elena Andreevska, ‘The UN as a Dispute Settlement System: The Role of the Security Council® (2018)
1 Journal of Political Administrative and Local Studies 19, 23.

% UN Charter (n 8) art 2(4).

% ibid art 51.



international peace and security.®” In light of these regulations, self-defence stands for the only

legitimate way for a state to exercise force unilaterally.

As stated in article 51 of the UN Charter and customary international law, the conditions of
self-defence are previous armed attack, necessity, and proportionality, as confirmed in the

Nicaragua judgment.3®

Additionally, article 1(4) of the Additional Protocols to the 1949 Geneva Conventions states
that "armed conflicts in which peoples are fighting against colonial domination and alien
occupation and against racist regimes in the exercise of their right of self-determination” are
legitimate.®® However, this provision covers situations where a state occupies another state
entirely, which leads the occupied state to lose its statehood. The people of the territory
concerned aim to fight against foreign occupation through using force under the right of self-
determination.® The Israeli occupation of the West Bank and the Gaza Strip is the most
concrete example of this provision.*! Notwithstanding, this research explores situations where
another state occupies a part of a state, but the statehood of the occupied state is not in dispute

at the same time.

After the Union of Soviet Socialist Republics (USSR) seized power in the South Caucasus in
1920, controversies between the Armenian Soviet Socialist Republic (Armenian SSR) and

Azerbaijani Soviet Socialist Republic (Azerbaijani SSR) about the status of Nakhchivan,

¥ ibid ch VILI.

% Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United
States of America) (Merits) [1986] ICJ Rep 1986 paras 176, 191.

% Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (adopted 08 June 1977, entered into force 07 December 1978)
1125 UNTS 3 (Additional Protocol).

“0Ben Saul, ‘The Status of Western Sahara as Occupied Territory under International Humanitarian Law
and the Exploitation of Natural Resources’ (2015) 27 Global Change, Peace and Security 301.

“ Matthew Saul, 'The Right to Self-Determination and the Prolonged Occupation of Palestinian
Territory' (01 January 2021) in Gentian Zyberi (ed), Protecting Community Interests through
International Law (Intersentia 2021).



Zangezur and Karabakh arose. Nakhchivan gained an autonomous status within the Azerbaijani
SSR under the Treaty of Kars#2, On the contrary, the Armenian SSR became entitled to
Zangezur, whereas the Autonomous Oblast of Nagorno-Karabakh was created within the
Azerbaijani SSR. At the time, a few objections were raised. However, the situation in the region
remained stable until the Gorbachev era in the Soviet Union. Although the USSR Supreme
Soviet, on 18 July 1988, ruled that Nagorno-Karabakh may only leave the Union within the
structure of Azerbaijani SSR according to Article 78 of the Soviet Constitution*? because any
territorial change to a Union republic was prohibited without its consent**. However, the self-
proclaimed Republic of Nagorno-Karabakh (the former name of the Republic of Artsakh)
declared its independence on 06 January 1992.45 The hostilities between Armenian and
Azerbaijani forces had begun in 1988, which led to the First Karabakh War. The war ended

after a ceasefire was brokered on 09 May 1994 through Russian mediation. 4

The ceasefire was broken several times, but the most serious one was in 2016. Both sides
accused each other of hostilities, but the fray ended within four days with no territorial
changes.*” It was only in the last quarter of 2020 that the ceasefire was again broken, and the
Second Karabakh War erupted. The hostilities between Armenian and Azerbaijani troops ended

with major changes, including Azerbaijan's recovery of most of its previously occupied land.*®

*2 Treaty of Kars between Georgian, Armenian and Azerbaijani Soviet Socialist Republics, Russian
Soviet Federal Socialist Republic, and Grand National Assembly of Turkey (adopted 13 October 1921,
entered into force 11 September 1922) Art 5, Original French text can be found at:
<https://www.mfa.gov.tr/data/Kutuphane/Kurucu_Anlasmalar/1921-kars-anlasmasi.pdf> accessed 21
August 2022.

¥ USSR Constitution Article 78 cited in Potier (n 11) 16.

“ USSR Supreme Soviet Decision SU/0209 B/5 (18 July 1988) cited in Potier (n 11) 16.

* “State Independence Declaration of the Nagorno Karabagh Republic’ (The Supreme Council of the
Nagorno Karabagh Republic, 06 January 1992) <http://president.nkr.am/en/nkr/nkr2> accessed 21
August 2022.

“® Potier (n 11) 1-8.

" Laurence Broers, ‘The Nagorny Karabakh Conflict Defaulting to War’ (2016) Chatham House
Research Paper
<https://www.chathamhouse.org/sites/default/files/publications/research/NK%20paper%2024082016
%20WEB.pdf> accessed 21 August 2022,

“¢ BBC News (n 2).
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There have been numerous pieces written on the Nagorno-Karabakh Conflict inter alia from
the possible statehood of the self-proclaimed Artsakh Republic®® to displaced persons in the
region.> However, except for Saed Bagheri®! the legality of using force for Azerbaijan to gain
its occupied land back had not been discussed until the ceasefire brokered as a result of the

Second Karabakh War.

Returning to the question about the legitimacy of using force to recover occupied territory, it
appears that states had this right within the framework of international law until 1945.
Oppenheim approached this issue as a means of ending a belligerent occupation, arguing that
occupation can legitimately terminate if the occupier is chased away by natives without being
able to reoccupy that land.® His views held sway until the Kellogg-Briand Pact (1928), which
dramatically limited the legality of using force. Hence, the General Treaty for the Renunciation
of War, which was signed as part of the Kellog-Briand Pact, required parties to renounce war
as a legitimate instrument in resolving intra-state disputes, but at the same time, it did not
completely prohibit the use of force. Self-defence was still asserted as a reservation by certain
parties while declaring war was not considered necessary to engage in armed conflict
legitimately.5® Therefore, the treaty, in fact, did not serve as an instrument that could either ban

or permit the use of force to recover occupied territory.

Following the adoption of the UN Charter, discussions over the legitimacy of using force have
been extensive. However, the discussion about the legitimacy of using force to recover occupied

territory has not received adequate attention in the scholarly literature. In contrast, self-defence

* Heiko Kriiger, ‘Nagorno Karabakh’ in Christian Walter and Antje von Ungern-Sternberg and Kavus
Abushov (eds), Self-Determination and Secession in International Law (OUP 2014) 214.

0 Potier (n 11) 99.

*! Saed Bagheri, ‘Self-Defense in Karabakh Conflict?” (2015) 3 Russian Law Journal 150.

52 Lassa Oppenheim and Arnold D McNair (ed), International Law A Treatise vol 1 (4" edn, Longmans
1928) 456.

%3 Michael N Shaw, International Law (9" edn, CUP 2021) 985.



was not considered by Roling to prevail over any other rule of international law.>* Furthermore,
while drafting a treaty on state responsibility, the UN International Law Commission took a
stance on self-defence that it is a permissible form of "armed self-help™ and is allowed only
against unlawful attacks against the target state. In other words, the prohibition on the use of
force is the general rule, and self-defence is an exception to it rather than a competing legal
provision with it.>> Accordingly, this approach limited states to invoke self-defence to retrieve

occupied land.

Feinberg discusses the use of force by the occupied state to recapture its occupied territory,
claiming that a comprehensive ban on the use of force does not leave an open door to recover
occupied territory.®® In contrast, prior to the Second Karabakh War, Bagheri argued that the
occupied state can exercise self-defence to recover its occupied territory when peaceful dispute
settlement means are exhausted.%” Nonetheless, none of these views found any support from
academics and state practice. Moreover, it was not discussed deeply in the literature until the

Second Karabakh War in 2020.
Since the Second Karabakh War, a few scholars have returned to the issue.

In general, there are two views on using force to recapture occupied land. The first one is the
restrictive view asserted by Tom Ruys and Felipe Rodriguez Silvestre, who argue that an
occupied state cannot invoke self-defence to recover its occupied territory if a part of its territory
is under the occupation of another state for "a prolonged duration™ after the end of hostilities

and to reinvoke self-defence to recover occupied territory a new attack from the occupant state

> Bert V A Roéling, ‘The Ban on the Use of Force and the U.N. Charter’ in Antonio Cassese (ed), The
Current Legal Regulation of The Use of Force (Martinus Nijhoff Publishers 1986) 3.

% Draft Articles on State Responsibility, Report of the International Law Commission, 32™ Session,
[1980] Il (2) ILC Ybk 1, 54.

% Nathan Feinberg, ‘The Legality of the Use of Force to Recover Occupied Territory’ (1980) 15 IstLRev
160.

> Bagheri (n 51).



is needed.®® This argument was supported in another publication®® as well as by other scholars.®
Akande and Tzanakopoulos contest this restrictive view. They claim that the occupied state
may always invoke the right of self-defence to recover its occupied territory unless there is a

peace agreement.5!

These two views rely on different branches of international law. On the one hand, Ruys and
Rodriguez Silvestre base their argument on jus ad bellum, which prohibits the use of force
according to Article 2(4) of the UN Charter.%? The argument further limits the right to recover
occupied land to one of the exceptions of using force, i.e. self-defence. At that stage, such a
right arises only after a new attack from the occupying state. On the other hand, Akande and
Tzanakopoulos ground their argument on jus in bello, i.e. international humanitarian law. That
view considers occupation a continuing armed attack and therefore allows the occupied state to

exercise self-defence anytime.

The views on recovering occupied land by force approach the topic from very different aspects.
Therefore, the applicability of jus ad bellum and jus in bello in the context of occupation will
be examined in this research. After concluding the topic in jus ad bellum, self-defence will be

interpreted in a way to permit states to recover their occupied territory.

I11.  Methodology

% Tom Ruys and Felipe Rodriguez Silvestre, ‘Military Action to Recover Occupied Land: Lawful Self-
defense or Prohibited Use of Force? The 2020 Nagorno Karabakh Conflict Revisited” (2021) 97
Int’ILStud 665.

% Bence Kis Kelemen, ‘Right to Self-Defense to Recover Occupied Territory? A Glance at the Nagorno-
Karabakh Conflict’ (2020) 2 Pécs Journal of International and European Law 6; Tom Ruys and Felipe
Rodriguez Silvestre, ‘Illegal: The Recourse to Force to Recover Occupied Territory and the Second
Nagorno-Karabakh War’ (2021) 32 EJIL 1287.

% Bernhard Knoll-Tudor and Daniel Mueller, ‘At Daggers Drawn: International Legal Issues
Surrounding the Conflict in and around Nagorno-Karabakh® (EJIL:Talk!, 17 November 2020)
<https://www.ejiltalk.org/at-daggers-drawn-international-legal-issues-surrounding-the-conflict-in-and-
around-nagorno-karabakh/> accessed 21 August 2022.

%1 Dapo Akande and Antonios Tzanakopoulos, ‘Legal: Use of Force in Self-Defence to Recover
Occupied Territory’ (2022) 32 EJIL 1299.

62 UN Charter (n 8) art 2(4).
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The main thesis statement is formed on the bases of academic literature published by well-
known scholars in international law. The main components of self-defence will also be analysed
in order to find a gateway to the legality of using force to recover occupied land, where several
case laws will be in focus. In addition, state practice in the Yom Kippur War of 1973 and the

Second Karabakh War of 2020 will be examined to recognise how the literature is embraced.
IV.  Isusing force allowed to recover occupied territory?

The question of using force to recapture occupied land focuses on the applicable law to the
situation. On the one hand, Akande and Tzanakapoulos are at the stance that the state of
occupation is a continuing attack, allowing the occupied state to recourse to self-defence to
recover its occupied territory.®® On the other hand, other scholars regard this question as a matter
of jus ad bellum since the principle of non-use of force prevails over other rules of international
law, and it applies to armed conflicts as well.5* According to that view, even though there is no
peace deal between belligerent states, to recourse force to recapture occupied land, there is a
need for a prominent attack from the occupying state targeting the either occupied or

unoccupied territory of the occupied state.5®

Invoking self-defence years after an occupation had not been widely discussed by scholars until
the Second Karabakh War. Before that, Dinstein based his argument on the absolute distinction
between peace and war, in other words, jus ad bellum and jus in bello.®® However, this argument
is linked to belligerent rights instead of the right to self-defence, which is outlawed with the

adoption of the UN Charter.®” Attempts in the post-Charter era to rely on belligerent rights to

8 Akande and Tzanakopoulos (n 61) 1300.
2;‘ Kis Kelemen (n 59); Ruys and Rodriguez Silvestre (n 58).
ibid.
% Dinstein (n 6) 11-17.
87 Constantinos Yiallourides and Markus Gehring and Jean-Pierre Gauci, ‘The Use of Force in Relation
to  Sovereignty Disputes over Land Territory” (2018) BIICL, paras 158-161
<https://www.academia.edu/36976310/The _Use of Force in_relation to_Sovereignty Disputes over
Land_Territory> accessed 21 August 2022.
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restart the hostilities with no official end failed. For instance, Egypt’s claim of invoking
belligerent rights against Israel was dismissed by the UNSC.® Therefore, it is not possible to

accept Dinstein’s view on the use of belligerent rights as long as the occupation continues.

However, in the post-Charter era, there is still the question of which rules to apply to the
recovery of occupied land, just ad bellum or jus in bello. Feinberg was one of the first scholars
to discuss this issue in the post-Charter era. In contrast with Egypt and Syria’s justifications of
military acts as self-defence, Feinberg approached the issues under jus ad bellum and took a
more restrictive stance on interpreting the UN Charter. In his view, articles 2(4) and 51 of the
UN Charter’® never leave an open door for any state to recourse military action against another
state in no case, and for the application of self-defence, the basic requirements should be met.
To put it in another way, there should be an armed attack, and the target state should react
immediately, proportionately and necessarily.” To support his view, Feinberg relied on several
sources from Hans Kelsen’? to Eduardo Jiménez de Aréchaga’®. Especially although Kelsen is
prominent on an absolute ban on the use of force, he also acknowledged that the self-help
mechanism could be limited only by an international organisation under two requirements. The
first is that the organisation should provide a dispute resolution mechanism, and the other one
is that it should have an effective enforcement mechanism.” Due to political disagreements

between major actors of the international order, especially the permanent members of the
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UNSC, it is not possible to say that the UN has an effective enforcement mechanism that may

completely ban the unilateral use of force.

The result reached by Feinberg by interpreting Article 2(4) of the UN Charter”® and the fifth
paragraph of the principle of non-use of force in the UN Friendly Relations Declaration® is that
military action to recover occupied territory is not an exception to the prohibition on the use of
force.”” It is also important to consider that Feinberg published his views in the aftermath of the

Yom Kippur War when Egypt and Syria did not reach their aim to recover their occupied lands.

A less restrictive but still restrictive opinion on the recovery of occupied territories was
expressed by Tom Ruys and Felipe Rodriguez Silvestre after the Second Karabakh War, as a
result of which Azerbaijan could restore its sovereignty in its internationally recognised but
formerly occupied territories. The aforementioned scholars acknowledge jus ad bellum as the

applicable law to the issue.

According to Ruys and Rodriguez Silvestre, article 51 of the UN Charter® alludes to self-
defence under the condition of "if an armed attack occurs™ and even though it is unlawful, the
continuation of occupation would not constitute the occurrence of an armed attack. Therefore,
prolonged occupations cannot be regarded as continued armed attacks, so self-defence to
recover occupied territory requires an immediate attack from the occupant state since the
general rule of self-defence applies in this case.” Nevertheless, it is also acknowledged that if
an occupied state recovers the territory over which it holds a legitimate title but exercises force

unlawfully, there is still no obligation to return that territory to the former occupant state. The
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unlawful act would be compensated under the law of state responsibility.8 This argument might
sound contradictious. However, Ruys and Rodriguez Silvestre aim not to widen the scope of
self-defence while respecting the right of states to exercise full power over their internationally

recognised territory, i.e. territorial integrity.

On the contrary, Akande and Tzanakapoulos expressed their view on this issue after the Second
Karabakh War. According to this view, occupation, as the direct consequence of an unlawful
armed attack is a continuing armed attack, does not bar the occupied state from invoking its
right to self-defence regardless of the time of occupation. Among the three requirements of
lawful self-defence, the immediacy requirement comes to the forefront, especially in
occupations of prolonged duration. From the point of view of Akande and Tzanakopoulos, a
prolonged occupation constitutes a continuing attack itself, and for this reason, there is no
reason to question the immediacy of the attack.8! Notwithstanding the application of the right
to self-defence, even after a long period of time will create uncertainty in international relations,
and ceasefire agreements will lose sense. Therefore, it is not possible to assume the jus in bello

argument as applicable.

In contrast with the jus in bello argument with respect to self-defence to recover occupied
territory, the majority of scholars are at the stance that the jus ad bellum regime is the regulatory
regime in international relations. For this reason, the legality of using force to recover occupied
territory can only be interpreted in line with the exceptions to the prohibition of the use of force,
namely self-defence. Additionally, since the application of self-defence is limited so is the time

to recourse force to retrieve occupied land.
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The principle of non-use of force to settle territorial disputes as formulated in the UN Friendly
Relations Declaration® also comes into question. With respect to the settlement of territorial
disputes, there is the principle of non-use of force as well as the customary rule to settle disputes
through pacific methods.®® This was acknowledged by the Ethiopia-Eritrea Claims Commission
as well.® This principle is not more than underlining the general rule on the prohibition of the
use of force. However, it can also be said that the principle of non-use of force to settle territorial
disputes signalises that jus ad bellum prevails jus in bello in terms of prolonged occupations.
To put it differently, where an occupation has been ongoing since the cessation of hostilities,
the occupied state may not invoke self-defence to recover its occupied territory. In this case,
the occupied state must fulfil all requirements of self-defence to exercise it lawfully and to

liberate its occupied land as a result of it.
V. What is the state practice?

As referred to in Chapter 11, in the post-Charter era, there was no evident state practice of using
force to recapture occupied territory prior to the Second Karabakh War. Until then, the only

attempts on this issue had been the Egyptian and Syrian claims in the Yom Kippur War.

To emphasise, this research focuses only on the attempts to recover occupied territories, where

the occupation had started after 1945 when the UN Charter was adopted.

e The Yom Kippur War (1973)

To understand why the Yom Kippur War erupted, the 1967 Six-Day War should be reviewed
since they are linked to each other. Israel afforded the most advantage in the 1967 Six Day War

by capturing the Sinai Peninsula, the Gaza Strip from Egypt, the Golan Heights from Syria, the
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Shebaa Farms from Lebanon, and the West Bank and Jerusalem from Jordan.® Differing from
the West Bank and East Jerusalem, the other territories were recognised as the sovereign lands
of Egypt, Syria and Lebanon, respectively. However, Israel did not return the control of those
territories despite the resolution of the UNSC on the withdrawal of Israeli armed forces.® For

this reason, Israel became the occupying state on the aforementioned lands.

Turning to 1973, Egypt and Syria started to express their dissatisfaction with the ineffectiveness
of the UNSC resolution®’, and the non-occurrence of the withdrawal led these states to seek
their rights by their own means. The war started with an attack by joint Arab forces on 06
October 1973 and lasted until 24 October 1973. Although Egypt and Syria failed to recover
their occupied lands, it is noteworthy that some states relied on this argument and attempted to

realise it for the first time in the post-Charter era.

Prior to the Yom Kippur War, in 1968, Egyptian President Gamal Abdul Nasser underlined the
importance of liberating the occupied territories of his country and mentioned that Egypt may
even resort to force for this cause as a legal means.® In the same year, Syrian President Al-
Atassi stated that using armed force is the only solution to end the turmoil in the Middle East.®°
Later, months before the Yom Kippur War, on 14 June 1973, Egyptian President Anwar Al-
Sadat expressed the armed struggle as the only way to recapture their occupied territory.®® The
most significant statement regarding Egypt’s use of force against Israel in 1973 was made by
him before the UN General Assembly on 29 October 1975, and for the first time, Egypt relied

on article 51 of the UN Charter. Al-Sadat defended that the right to self-defence also covered
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the right to liberate their territories from occupants.®! Contrasting with Egypt's statement at the
beginning of the Yom Kippur War that Israel attacked Egyptian forces in areas on the Gulf of

Suez®, Egypt attempted to justify itsaction as self-defence, in other words, under jus ad bellum.

Moreover, Syria also relied on jus ad bellum, claiming that its act was a response to the attack
from Israel, which was also covering the right to liberate the Golan Heights from the Israeli
occupation.® Neither Egypt nor Syria could achieve their aims. Nevertheless, these statements

can be viewed as the first state practice to justify using force to recover occupied territory.

The position of third states was either neutral or in favour of Egypt and Syria. However, the
supporters of these Arab states abstained from providing a legal justification except India® and
the Soviet Union%. They both asserted that Egypt and Syria were in full conformity with the

inherent right of self-defence and aimed to recapture their occupied lands legitimately.®®

Since the Yom Kippur War did not result in the withdrawal of Israeli forces from the Sinai
Peninsula and the Golan Heights, Egypt and Syria's arguments on recovering occupied territory

through the use of force were not questioned in the aftermath of the war.

e The Second Karabakh War (2020)

Almost half a century later, the world witnessed the Second Karabakh War resulting in
Azerbaijan gaining back control over its previously occupied territories. In Chapter Il, the
history of the Nagorno Karabakh Conflict was explained. The Second Karabakh War is the

most recent occurrence in this conflict and started on 27 September 2020.%7
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Before the hostilities began on 27 September 2020, Armenia was the occupying power in the
Nagorno-Karabakh region, as well as in the surrounding districts Aghdam, Jabrail, Fuzuli,
Kalbajar, Gubadli, Lachin and Zangilan of Azerbaijan.%® It is clear that Armenia is the direct
occupant state in the aforementioned districts. In addition, Armenia's control over the self-
proclaimed Artsakh Republic is an example of indirect occupation, as explained in Chapter II.
Therefore, Armenia was the occupant of Azerbaijan's territory, as confirmed by the UN General

Assembly®® and the European Court of Human Rights. 1

Armenia was the first to make a statement at the beginning of the hostilities of 2020.1%! The
Prime Minister of the Republic Nikol Pashinyan alleged Azerbaijan of attacking the self-
proclaimed Artsakh Republic and ordered to react by using force against Azerbaijan. Although
this statement may be regarded as the use of the right to self-defence, there are three points not
compatible with the components of self-defence. First, there is a duty on the attacked state to
report the measures it has taken related to self-defence to the UNSC according to article 51 of
the UN Charter.1%2 Armenia did not provide any information on the measures taken, although
it claimed that Azerbaijan violated the prohibition on the use of force. Second, the Azerbaijani
attacks claimed by Armenia did not target Armenian territory. Instead, they were limited to the
self-proclaimed Artsakh Republic, which is, in fact, the internationally recognised territory of
Azerbaijan. Even the collective self-defence possibility cannot be regarded due to the lack of
Armenian recognition of the self-proclaimed Artsakh Republic. Third, even though the claims

of Armenia for either individual or collective self-defence could be accepted, Armenia did not
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apply this right in conformity with the necessity requirement stated in article 51 of the UN
Charter.1% Armenia's use of force was not limited to the Nagorno Karabakh region. Major
Azerbaijani cities outside the conflict zone, such as Ganja and Barda, were also hit with bombs

by Armenia.%4

In contrast, Azerbaijan submitted a letter to the UN Secretary-General on 28 September 2020
about the measures taken by Azerbaijan against the attack of Armenia targeting the Nagorno-
Karabakh region, which is internationally recognised land of Azerbaijan as confirmed by the
UNSC Resolutions 82219, 8531%, 874107 884108 of 1993.1%° Since no resolution was concluded
by the UNSC on the situation in the Nagorno Karabakh region, Azerbaijan continued to exercise

its right to self-defence.

Only two countries, namely Turkey and Pakistan, made statements in favour of Azerbaijan. On
the one hand, the Ambassador of Pakistan to Azerbaijan asserted that Azerbaijan had the right
to self-defence even before an attack from Armenia in order to liberate its territories from
occupation.*? On the other hand, the Permanent Representative of Turkey to the UN stated that

Azerbaijan lawfully invoked its right to self-defence within its sovereign territory against the

1% ibid.
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attack from Armenia.'!! These two stances are highly different from one another as Pakistan’s
view can be put under the jus in bello regime while Turkey preferred to remain in the jus ad

bellum regime.

Unlike Ruys and Rodriguez Silvestre regard the joint statement by Russia, France and the
USA'2 not as a support for Azerbaijan’s attempt to retrieve its occupied land*'?, it was not an

opposition to it either.

Differing from classical self-defence acts, Azerbaijan could, in actuality, recover most of its
occupied territory from Armenia. As mentioned previously, Azerbaijan became the first country
in the post-Charter era to recover its occupied land through use of force. At this stage, it is
noteworthy to pay attention to the official declaration of Azerbaijan on its acts in the Second
Karabakh War. According to a letter submitted to the UN General Assembly by the Permanent
Representative of Azerbaijan to the UN addressed to the UN Secretary-General on 12 January
2021, Azerbaijan relied on its right to self-defence after a new aggression from Armenia to the

Azerbaijani soil. 114

Although no other state expressed its view on the issue, the global community seemed to have
acknowledged the justification of Azerbaijan to recover its occupied territory. The reason for
that is probably not to encourage other occupied states to break ceasefires in conflict zones and
to start using force. Hence, the strict reading of the UN Charter allowed the world countries to

respect the territorial integrity of Azerbaijan, to acknowledge its military activities to liberate
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occupied territories as far as possible under the jus ad bellum regime as well as to demonstrate

not a general rule but an exceptional way to recover occupied lands.
VI.  Isitfair to favour security over justice?

The Second Karabakh War embodied a fictio, probably nobody ever thought it could be
implemented. Under the ban on the use of force of the UN Charter with limited exceptions
subject to strict requirements, Azerbaijan could liberate its territories from foreign occupation.
This incident fuelled the debate on whether a state may recourse armed force to retrieve illegally
occupied land. As Ruys and Rodriguez Silvestre stated, “The question seemingly finds us

caught between the Scylla of injustice and the Charybdis of insecurity.”.1°

On the one side of the coin, under the current international law, occupied states may feel
themselves deprived of the mechanism of self-help. Even those who disfavour the idea of
recovering unlawfully occupied land, acknowledge the fact that the current jus ad bellum
regime may seem to favour the occupant, and this situation may seem unfair.1%® On the other
side of the coin, the 20™ century witnessed radical changes in the outlawry of war'” and a
remarkable decline in inter-state armed conflicts.'*® Therefore, it is viewed that with regard to
occupation, protecting the territorial status quo serves better for the objective of the ban on the

use of force.119

The lack of concrete regulation on using force to recover occupied territory causes a dilemma,
and this phenomenon can be assimilated into a pair of scales. On the one arm of balance, there

is "justice", which is expected from law, as well as from international law. This was formulated
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as “territorial integrity" in article 2(4) of the UN Charter.*?° In contrast, on the other arm of
balance, there is "peace", or more realistically ", security”. This was formulated as "international
peace and security" in article 1(1) of the UN Charter.*?! Although there is no hierarchy among
the provisions of the UN Charter, practically, the purposes of the UN stated in article 1 of the
UN Charter'? stand above the principles stated in article 2 of the UN Charter'?3, In other words,
inter alia, "the principle of non-use of force against the territorial integrity of a state™ serves the

UN's purposes, one of which is "to maintain international peace and security".

The right of a state to recover its occupied land and the ban on the use of force come with the
same importance at once, and international law had to favour one over the other as a legal
policy. In addition to the comparison provided above, there are three more reasons to agree that
global peace is favoured so much, whereas preserving the unlawfully created territorial status
quo is still more important than using force for a just cause. First, it is argued that the objective
of the ban on the use of force is achieved by protecting the territorial status quo and not by
extending the scope of the right to self-defence, especially with respect to the time of it.1?* This
argument was also confirmed by the Eritrea-Ethiopia Claims Commission.?> Moreover, as
reaffirmed in the UN Friendly Relations Declaration'?® protecting the territorial status quo
created unlawfully, for instance, with occupation, does not lead to any legal entitlement to the
territory concerned, which is compatible with the ex injuria jus non oritur principle.?” Second,
the right to life is recognised as the “supreme right” by the UN Human Rights Committee'?®

and this approach is in conformity with the preamble of the UN Charter, where “the faith in
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fundamental human rights” is emphasised.'?® A joint reading of the preamble and the first two
articles of the UN Charter will lead to the understanding that maintaining global peace and
security is preferred against territorial integrity in cases where the right to life of individuals as
aright above all is of concern. Third, the state practice should also be taken into consideration**
and it does not challenge the framework of the present jus ad bellum regime, and states which
attempted to recover their occupied territories relied on the right to self-defence, probably since
they also believed that extending the scope of self-defence with no time constraint might be
used against them in the future as well. Thus, they favoured the maintenance of international

peace and security.

It can be said that after all the catastrophic experiences, the world order is now designed to
minimise the use of force and promote the maintenance of peace. However, it does not bring us
to the outcome that states may never utilise armed force to recover their occupied territories.
To emphasise, if a territory is occupied and the hostilities between belligerent states had come
to an end, the occupied state may only recourse force when there is a new and imminent attack
from the occupant state within the whole internationally recognised territory of the occupied
state, and the use of force should be immediate, necessary, proportionate, and the occupied state

should report their measurements to the UNSC immediately.

While the discussion on recovering occupied territory by use of force has been going on, the
President of Ukraine, Volodimir Zelensky, has recently announced that they aim to liberate
Crimea from the Russian occupation.3! At this point, the history of occupation in the Donbas

Region and on the Crimean Peninsula needs to be recalled.
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The then President of Ukraine, Viktor Yanukovych, opposed developing closer ties with
European countries and advocated for better relations with Russia. His move received public
backlash, and Ukrainian citizens started to gather in the main square of Kyiv. The peaceful
protests began in November 2013 and spread to the rest of the country by the end of January
2014. The Ukrainian government responded to them in brutal ways, which led to casualties. As
a consequence of that, the Ukrainian Parliament discharged Yanukovych from office on 22
February 2014.1% However, he had already requested military assistance from the Russian
Federation®3® and Russian troops started to leave their bases near Sevastopol, Crimea, to reach
the regional parliament of Crimea.'®* On 15 March 2014, pro-Russian Crimean parliament
declared the independence of Crimea from Ukraine after a problematic referendum. The
parliament of the self-proclaimed Republic of Crimea requested to join the Russian Federation,
and Russian President Vladimir Putin announced the annexation of Crimea to the Russian

Federation on 18 March 2014.1%%

Meanwhile, in the Donbas region of eastern Ukraine, it was reported that Russia was patronising
pro-Russian separatist groups. These groups took control over the Donetsk and Luhansk
regions. With support from Russia, the local parliaments held independence referenda.

Following that, the Donetsk People’s Republic and the Luhansk People’s Republic declared
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their independence from Ukraine unilaterally on 12 May 2014. Nonetheless, Russia has been

in close ties with those groups and controlling them. 3¢

In light of the incidents explained above, one can say that Russia is the occupant state of
Ukraine. As mentioned in Chapter 11, Russia is the direct occupant in Crimea and the indirect
occupant in the Donbas region. Since there had been an established territorial status quo since
then, Ukraine did not aim to restart hostilities to recover its occupied lands. However, the
situation changed on 24 February 2022 after Russia attacked Ukraine.®*” The hostilities between
Ukraine and Russia have been going on since then, and it is obvious that Ukraine is invoking
self-defence in its fight against Russian troops. However, as President Zelensky of Ukraine

stated, Ukraine aims to recapture control over Crimea and Donbas again. 38

Considering the current jus ad bellum regime and state practice, Ukraine did not prefer to
develop a new argument to justify its aim to recover occupied lands. Instead, it chose to justify

its aim within the scope of the right to self-defence.

In general, peace and justice can be likened to two balance arms, which weigh the same.
However, one of them should be favoured in order to prevent parallel practices in the global
order. As a consequence of the heavier impacts of wars due to technical developments in the
arms industry, the UN aimed to outlaw war as well as the use of force. For that reason, initiating
armed force, in other words attacking, is not favoured anymore, even though it is for a just
cause. Therefore, in the post-Charter era, states never attempted to justify their aims or actions
to recover their occupied territories under jus in bello. Instead, they relied on existing rules of

the jus ad bellum regime and provided justifications under their right to self-defence. In the

% ‘How the Donetsk and Luhansk People’s Republics were established’ The Week (16 June 2022)
<https://www.theweek.co.uk/news/world-news/europe/957078/how-the-donetsk-and-luhansk-peoples-
republics-were-established> accessed 21 August 2022.

3" Reuters (n 5).

3% BBC News (n 131).



https://www.theweek.co.uk/news/world-news/europe/957078/how-the-donetsk-and-luhansk-peoples-republics-were-established
https://www.theweek.co.uk/news/world-news/europe/957078/how-the-donetsk-and-luhansk-peoples-republics-were-established

context of the current war in Ukraine, it can be argued that the idea of recovering occupied land
under self-defence after an immediate attack from the occupant state, is gaining more and more

acceptance, which might lead to a new customary international law.
VII.  Conclusion

The ban on the use of force has been challenged by various states for different reasons. Although
the right to recover occupied territory through armed force is seen as an existent phenomenon,
no state has challenged the principle of non-use of force to recover occupied territories since

the adoption of the UN Charter. Instead, they relied on their right to self-defence.

Inthe pre-Charter era, the law of occupation was straightforward, and the discussion was around
the legality of the war, in other words, the lawfulness reasons for starting a war. Ending an
occupation was also a foreseeable process to determine and an applicable way to liberate
occupied territories. However, at the same time in the 20" century, wars started to damage
civilian lives more than ever, and atrocities became prolonged consequences of wars, where

they reached their peak in World War I1.

In the aftermath of World War I, article 2(4) of the UN Charter®*® was expected to be the
preventer of foreign occupations. In spite of that, things did not go as they were aimed and from
Europe to Asia and the Middle East, wars erupted in the post-Charter era, and many of them
resulted in a ceasefire where the occupant state remained in the territory in question. To solve
this, peaceful methods have been invoked. Nonetheless, they do not seem effective, so that

many occupations are still in force.

The issue of using force to recover occupied territories did not receive adequate attention from

scholars even after the Yom Kippur War. Feinberg approached attempts to use force to recover

39 UN Charter (n 8) art 2(4).



occupied territories as unlawful under the UN Charter.*° This was probably due to Egypt and
Syria's failure in 1973. In contrast, Azerbaijan's recovery of its formerly occupied lands in the
Nagorno-Karabakh region raised attention among legal scholars, and their views started to be
placed under two major arguments. On the one hand, occupations of prolonged duration are
seen as a continuing armed attack from the occupying state, and therefore the hostilities between
belligerent parties have not ceased yet. In other words, jus in bello is the applicable regime to
occupations. The supporters of this view defend that occupied states may invoke their right to
self-defence to recapture their occupied land.'*! On the other hand, those who are against the
jus in bello approach are at the stance that once hostilities cease, the occupied state may not
invoke its right to self-defence anymore to recover its occupied territories since the cease of
hostilities marks the end of the application of jus in bello regime. At that point, jus ad bellum
regime becomes applicable under the new territorial status quo, even though the occupation is
regarded as illegal under international law. However, the recovery of occupied territories under
self-defence after a new and immediate attack from the occupant state is acknowledged as a

lawful act.142

When it comes to state practice, the statements of states who attempted or achieved to retrieve
their occupied territories signal the reliance on the right to self-defence as formulated in the UN
Charter. The state practice does not provide any tendency to develop a new practice or widen
the scope of self-defence. In Azerbaijan’s recovery of its occupied territories in the Nagorno-
Karabakh region, it was seen that Azerbaijan justified its action only under its right to self-
defence after a recent attack from Armenia.'** While the discussion on Azerbaijan's action is

still going on, the recent attack of Russia on Ukraine raised the possibility of recovery of the

0 Feinberg (n 56).

141 Akande and Tzanakopoulos (n 61).

42 Ruys and Rodriguez Silvestre (n 58) (n 59).
143 |etter from Azerbaijan to the UN (n 114).



occupied Crimea and Donbas. In this context, Ukraine is applying self-defence against Russia
within its sovereign territory, indicating that Ukraine may now retrieve its previously occupied

land legitimately.

Both the legal doctrine and the state practice demonstrated that peace is favoured over justice
as a response to the mass atrocities which caused millions of human lives in World War II.
Although the UN Charter could not eliminate war entirely, it has limited the extent of wars. The
UN aimed an entire peace in the world order, and for that sake, in some cases, it sacrificed
justice, inter alia the right to recapture occupied territories of a state. However, despite the
absolute ban on the unilateral use of force except for self-defence, there was no objection to
Azerbaijan’s recovery of its occupied territories under self-defence to an attack from the

occupant state, Armenia.

The result reached is that there are only two exceptions to the ban on the use of force under the
current international regime, the right to self-defence, and a UNSC decision for armed
intervention. If a state wants to utilise force unilaterally, the only lawful means is to apply it
under self-defence. Therefore, the liberation of territories from foreign occupation in the post-
Charter era gained legality within the scope of lawful self-defence, which requires a new and

immediate attack from the occupant state.

In conclusion, justifying the use of force to recover occupied land under the jus ad bellum
regime seems to be accepted by states. In the aftermath of the Second Karabakh War, other
states, some of whose territories are under occupation, such as Ukraine, made statements to
express their aims to retrieve their occupied lands. So far, it seems like Azerbaijan has opened
the door for other states to recover occupied territories, which might lead to a new customary

international law.
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