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This thesis aims to examine the experience of justice using a
phenomenological analysis. It begins by adopting the heuristic device of the
justice triangle, supposedly defining the relationship between the state, the
perpatrator and the victims. On the basis of in-depth accounts given by a
convicted person, a public prosecutor and a criminal lawyer, an evaluation of
the experience of justice is conducted. Through a phenomenological critique
the individual experience of justice is revealed, all of which is data either
unavailable to or discounted by orthodox positivist socialscientific accounts.

First, phenomenology as a distinct and novel tradition of enquiry is
introduced and elaborated, then a discussion follows on its uses in fields
other than political science and criminology. Second, the thesis shows how a
phenomenological approach might prove illuminating in the analysis of crime,
law and justice, before finally demonstrating the applicability of
phenomenology through the presentation of the depth experiences of the
convicted person, a public prosecutor and a criminal lawyer. By reporting and
presenting real experiences originality is given to this thesis.

The thesis concludes that phenomenology by focusing on the human
experience itself, provides an alternative for how criminal law should be
studied; phenomenology represents a gathering of kinds of understandings
that are unique to being; phenomenology make us aware of ‘the
consequential in the inconsequential, the significant in the taken for granted’;
phenomenology returns that which is essentially human to human beings.

Keywords; justice, crime, phenomenology, punishment, victim



ADALET UGGENINI INCELEMEK: KURBAN, SUCLU VE DEVLET UZERINE
FENOMENOLOJIK BIR ANALIZ
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Siyaset Bilimi ve Uluslararasilligkiler Bolimu
Denetmen: V Assoc. Prof. Dr. Julian Saurin

Ocak 2014

Bu tez, adalet deneyimini fenomenolojik bir analiz yaparak incelemeyi
amaclar. Calismaya, devlet, fail ve kurban arasindaki iliskiyi tanimlayan
adalet Gicgeni sezgisel yontemini kullanarak baglar. Bir mahkum edilen, bir
cumhuriyet savcisi ve bir agir ceza avukati ile derinlemesine yapilan
roportajlari baz alarak, adalet deneyiminin degerlendirmesini yapar.
Coguna ya ulasilamamis ya da orthodox positivist sosyal bilimler
tarafindan 6Gnemsenmemis bu verilerle, adaletin bireysel deneyimini
fenomenolojik bir kritikle sunar.

Oncelikle bu galigma farkli ve romansal bir arastirma gelenegi olan
fenomenolojinin tanitimini ve degerlendirmesini yapar. Daha sonra, bu
arastirma geleneginin diger siyasal bilimler ve sucbilim alanlarinda
kullanimini ele alir. ikinci olarak bu tez, fenomenolojik yaklagimin nasil
sucun, hukukun ve adaletin analiz edilmesinde kullanilacagini belirtir. Son
olarak fenomenolojinin uygulanabilirligini derinlemesine sunulan bir
mahkumun, bir cumhuriyet savcisinin ve bir agir ceza avukatinin
deneyimleriyle gosterir. Bu tez orjinalligini gergek deneyimleri rapor
etmesindenve sunmasindan alir.

Bu tez sonug olarak fenomenolojinin insane deneyimine odaklanarak,
sucbiliminin nasil calisiimasi gerektigine bir alternative sunar ¢inki
fenomenoloji varliga 6zgu olan anlayiglari biraraya getirir, bizi farkinda
olmadigimiz seylerden haberdar eder, ve esasen insane olana donmemizi
sagdlar.

Anahtar Kelimeler: adalet, sug, fenomenoloji, ceza, kurban
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Introduction

One day in the distant future people will probably look back on
what happens in most countries today and wonder how we
could do that to our fellow human beings in the name of justice.?

Vivien Stern

The criminal justice system may be seen as a complex relationship between the state,
perpetrators of crime and victims of crime, most simply described as a triangle, or the justice
triangle. In standard positivist social scientific analyses the justice triangle has been treated
as if each of the three sides is an objectively and externally identified discrete and distinct
variable. Thus, there have been numerous studies on the criminal justice system and
criminology around the world which have been mainly focused on the operation of criminal
law, the nature of prisons, rates of deterrence, the history of punishment, gaol populations
and so on. Similarly, if we were to look at any standard book on criminology? such as the
international best-selling textbook Criminology, edited by Larry J. Siegel, what we would find
are studies on the concepts of crime and criminology, theories of crime, typologies of crime
and the system of criminal justice but, crucially, nothing on the experience or sensibility of
crime.® Those inquiries seem unsatisfactory when we think of criminal prosecutions because
all of them avoid the most interesting and significant essence that should be addressed; the
human experience. By contrast this thesis seeks to focus on the essence of human
experience and thereby implies alternative ways in which criminal justice deserves to be

investigated. Rather than concentrating on the already established work of typical social

1 Stern, V. (2006) Creating criminals: prisons and people in a market society. Zed Books,

New York: p.155, quoted in Omaria, ‘Afterword’, in Prison Conditions in South Africa: Report of a Pan African
Seminar, Kampala, Uganda 19-21, September 1996, Paris: Penal Reform International, 1997, pp. 90-1.

2 There are also other publications such as: Maguire, M & Morgan, R & Reiner, R. (eds.) (2007) The Oxford
Handbook of Criminology, Oxford, Oxford University Press, Treadwell,J (2006)  Criminology. London,
Sage Publications, Vito, G F & Maahs, J A & Holmes, R. M. (eds.) (2007) Criminology; Theory, Research and
Policy, Jones and Bartlett Publishers.

3 Siegel, L. J.(ed) (2012) Criminology. Belmont: Wadsworth.



scientific inquiries, including standard criminology, | have sought to pursue an unusual path
of examining the experiences of state, offender and victim through a phenomenological
analysis. | start and pursue a thesis based not on a priori classification and description of
research subjects by the researcher but by placing experience of individuals of the criminal
justice system at the centre of the stage.

The study of politics, as a social science and as a tradition of humanistic thinking, has
been preoccupied since Plato and Aristotle with the polis or res publica (the public realm)
and therefore with the concept, functions and development of the state. In turn theories of
punishment have been strongly related to theories of state authority as the state, by using its
legitimate power, might subject an individual to pain, to fines or limiting the liberty of the
individual depending upon the violation of the laws. According to deterrence theory, the
state’s protection of rights has been seen as the moral justification of its authority. For
example, criminal law aims to protect rights through punishment which aimed to deter the
violation of rights. Then, ‘other things being equal, the state has a right to use punishment to
suppress any act that it is permitted to legislate against’.*

The word ‘punishment’ is used referring to an action or response which is physically or
somatically painful. However, under penology punishment does not only refer to issuing pain.
It also means something authoritative and disciplinary that is subjected by the state in the
light of penalties authorized by the state as the result of a crime. Thus, in modern language,
punishment is perceived as an object of penology. Under this discipline, punishment is
applied for a crime declared by penal institutions such as prisons.®

In penology, the word ‘crime’ does not refer to all disapproved behaviors. It refers to
disapproved behaviors that are prohibited by the criminal law, and thus, there is state

provision for punishment. That is to say, criminal law is enforced by the state and aims to

4 Philips, M. (1986) ‘The Justification of Punishment and the Justification of Political Authority’. Law and
Philosophy, 5(3): 393-416, December, pp. 393-96.

5 Hudson, B. A. (Eds) (2003) Understanding Justice: An introduction to ideas, perspectives and controversies in
Modern penal theory. Buckingham; Open University Press: pp. 1-2.



deter the disapproved behaviors that are determined by it. Then, the main issue for criminal
law and the system of punishment is the prevention of crime. However, this justification
remains inadequate to give an answer to the measures, ways, determinations and even the
existence of punishment.® To illustrate briefly, according to the United Nations Office on
Drugs and Crime, imprisonment has detrimental social impacts on family structure which
creates a deep social transformation in families and communities by disrupting relationships
and weakening social cohesion. Additionally, because prisoners are likely to be from socio-
economically deprived parts of society they are likely to enter to prison with existing health
problems which deteriorate in prisons with poor nutrition, inadequate sanitation,
inaccessibility to fresh air and so on. Most importantly, imprisonment constitutes a
deprivation of the basic right to liberty.” Thus considering the cost of imprisonment it goes
beyond the aim of deterrence.

A brief outline will indicate the continuing significance of punishment to the modern state-
centered criminal justice system. Modern penal justice has been primarily exercised by
imprisonment. Being the backstop of the whole process, prisons operate as protectors which
guard the society from further crimes from those who are imprisoned might carry out.® With
great walls, watchtowers and gloomy cell blocks they are seen as the definitive provider of
law.® Additionally, it can be said that the most certain characteristic of prison is the absence
of comfort and limitation of supplies for basic needs such as ‘food, clothing, housing and
cleanliness’.’® According to the latest International Center for Prison Studies’ report :

More than 10.2 million people are held in penal institutions

throughout the world according to the latest edition of the World
Prison Population List (WPPL) ... If those reported to be held in

® Hudson, (2003): pp. 5-6.

" United Nations Office on Drugs and Crime (2013) Retrieved From: http://www.unodc.org/unodc/en/justice-
and-prison-reform/prison-reform-and-alternatives-to-imprisonment.html Acessed on: 24.12.2013.

8 stern, (2006): p. 12.

% Ibid., p. 57.

10 Brock, P. (eds.) (2004) “These Strange Criminals”; An Anthology of Prison Memoirs by Conscientious
Objectors from the Great War to the Cold War.Toronto: University of Toronto Press:p. 16.
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‘detention centres’ in China and prison camps in North Korea
were included the total would be more than 11 million.**

When we look at the prisons in Turkey, the General Directorate of Prisons and Detention
Houses defines prisons as being the places in which sentenced people are deprived of
liberty and are ‘places that need to be watched closely and inspected continually by official
and unofficial people and institutions.’? It is reported that;

There are a total of 130.615 prisoners in penal institutions as of 20

May 2013; 28.855 of the total number are detainees and 101.760

are convicts. 26.103 of the detainees are male, 1.398 are female

and 1.354 are juvenile. As for convicts, 98.052 are male, 3.279

are female and 429 are juvenile. Among all prisoners, drug abuse

is the most committed crime, which is 23 %. Theft is the second

frequent one, being 19 % of all crimes. Plunder corresponds to 16

%. Assault and battery, the fourth frequent crime, makes 14%.

Sex crimes are 10 % of all crimes and terror constitutes 8 % of

them. Forgery, fraud, attempted murder and procurement of

prostitution are relatively less committed crimes; 4, 3, 2 and 1 %

respectively.®

As a matter of historical record, as of 2000s, Turkish prisons have been increasingly

conforming with United Nation’s and European Council’s standards and criteria concerning
punishment, including prohibition of execution. However, overcrowding still remains a
problem. Yet, it is stated that this overcrowding problem of penitentiaries showed a decline
due to the recent developments and adjustments ‘in the alternative measures to custody and
detention, and efforts directed at increasing prison capacities’. The decline in convicts’ and
detainees’ claims in regard to torture and ill treatment is seen as one of the greatest
outcomes of the works done in the field of punishment and execution. This is seen as a result

of the increase in the ‘recruitment of more qualified staff, staff trainings in penitentiary

system, which are mainly in human rights, and the judiciary and administrative investigations

1 \nternational Center for Prison Studies http://www.prisonstudies.org/research-
publications?shs_term_node_tid_depth=27 Published : 21.11.2013 Accessed date: 8.12.2013.
12 Republic of Turkey-Ministry of Justice-General Directorate of Prisons and Detention Houses (2013)
1R3etrieved From: http://www.cte.adalet.gov.tr/ Accessed on: 10.12.2013.

Ibid.
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of torture and ill treatment cases through efficient inspection mechanisms’.** In short, once
again, changes in the criminal justice system have been measured exclusively in quantitative
terms and according to externally defined objective criteria: any record of experience has
been completely excluded.

In this brief initial overview we have glimpsed how the social scientific approach to the
criminal justice system and the justice triangle, including criminology, has tended to be
positivist in character. On the other hand philosophical approaches to the criminal justice
system or the justice triangle has tended to deal with what defines criminal law, where
analytical theorists have examined the formulation and jurisprudence of criminal law, the
conceptual foundations of criminal law, whilst normative theorists have tended to examine
what the scope, goals and values of criminal law ought to be. To illustrate, in a utilitarian
approach, i.e. Bentham argued that the main aim of punishment should be prevention of the
crime. Thus he argues that the institutions should be designed to manufacture, control and
direct individuals in order to create control and result in detterrence. ** He puts forward a
configuration called panapticon®® that is a common basis of construction; the device of
surveillance, ‘the universal optical machine of human groupings’.!’ Furthermore, in a
retributive approach it is believed that the offense should be paid for by the offender in forms
of either ‘restitution, reparation or punishment*® as all individuals are subject to the rule of
law regardless of their power and wealth. Trials, and thus justice, are seen as the promoter

of reconciliation due to their function of forming equality between offenders and victims who

14 Republic of Turkey-Ministry of Justice-General Directorate of Prisons and Detention Houses (2013)
Retrieved From: http://www.cte.adalet.gov.tr/ Accessed on: 10.12.2013.

15 Hodges, (1957): p.212, quoted in Bentham, An Introduction to the Principles of Morals and Legislation New
York: Hafner Publishing Co., 1948.

16 panapticon is a concept launched by Jeremy Bentham. It refers to a building which is circular, surrounded
with cells around the circumference on each floor. There is a tower in the center. The cells can be seen from the
tower however, the tower can not be seen from the cells. This is a building which is completely closed and has
only one entrance through the outer wall. -This description is taken from the book Miller, J A & Miller, R
(1987)  ‘Jeremy Bentham’s Panoptic Device’. October, 41: 3-29, Summer: p.3.-

7 Miller, J A & Miller, R (1987) ‘Jeremy Bentham’s Panoptic Device’. October, 41:3-29, Summer: p. 3.

18 Amstutz, M. R. (2005) The healing of nations: the promise and limits of political forgiveness. Lenham:
Rowman & Littlefield Publishers: p. 43.
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were unequal before the trial with the dominance of the offender over the victim.'® Most
retributivists justify themselves with punishments effect of denunciation. The pronouncement
of a sentence is seen as a public statement of disclaimed behavior.?°

On the other hand, critical theorists, such as the socio-legal studies tradition, have argued
that the justice triangle is not some superficial structure, but that what needs to be analyzed
is the social, political and economic realms that lie beneath the surface which gives us the
conflictual and oppressive nature of those realms.? To illustrate, the Marxist tradition of
justice does not intend to identify one particular institutional function; rather, it is a subject
that is shaped by historical conditions. For Mary, it is capitalist society that makes rights
essential and precious as they are implicit to the spirit of bourgeois society and they may
collapse with the end of capitalism. So, justice in capitalist society becomes a discourse of
false consciousness which Marx struggled to separate from the movement of the working-
class.??
In general Marxist sociology states that punishment and criminal law serves for the demands
of capital and they are oppressing those who reject ‘capitalist discipline’.?®> Additionally,
Foucault (1% time!) indicates his ideas about justice and punishment by historicizing prison
and institutional discipline. 2* For Foucault, at the end of the century, there is a colonization of
the legal institutions by a newly emerging class power. The legislation provides the power to
punish, to operate within society and, among all members, in the same manner and at the
same time each person is represented equally.?® So, the integration of justice, which is

assumed to be ‘equal’, a ‘legal machinery’, which is assumed to be ‘autonomous’, and the

19 Amstutz, (2005) : p. 38.

20 Hudson, (2003): p. 47, quoted in Hart, H L A (1968) Freedom and Responsibility:Essays in the Philosophy of
Law. Clarendon Press, Oxford.

21 Stanford Enyclopedia of Philosophy (2013) Retrieved From: http://plato.stanford.edu/entries/criminal-law/
22 Shandro, A. M. (1989) ‘A Marxist Theory of Justice’. Canadian Journal of Political Science, 22(1): 27-47,
March, pp. 30-31.

23 Hudson, (2003): p. 8.

24 Foucault, M. (1995) Discipline and Punish: The Birth of the Prison. (A, Sheridan trans.) New York: Vintage
Books: pp.47-48.

25 Foucault, (1995): p. 232.
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‘asymmetries of disciplinary subjection’ stated the birth of the prison, ‘the penalty of civilized
societies’.?®

Any of these kinds of philosophical theorizing can assist us in understanding what
criminal law is and what it ought to be. ‘Scrupulous jurisprudential consideration of the most
fundamental questions of law, justice, and the meaning of legal concepts is essential. Legal
theory has a crucial role to play in defining, shaping and safeguarding the values that
underpin our society. The stakes are not low’.?’

However, even by theorizing in these philosophical ways and even after having gained a
strong empirical and positivist picture of the criminal justice system, is it possible for us to
understand what the practice of the criminal law makes the parties to the justice triangle feel?
Can we understand criminal prosecutions unless we look at how it is practiced in real life with
real experiences? Also, can we understand it by looking at the studies of punishment which,
for example, might make cost-benefit analysis over the punitive practice, or just by looking at

the positive law?

This thesis proposes that an enquiry into the experience of the parties that are involved in
the justice triangle is the key missing dimension for any adequate understanding of the actual
workings of the criminal justice system. This thesis argues that neither positivist social
science nor analytical nor normative legal philosophy are equipped to generate this missing
dimension but that there is something promising in a phenomenological approach which, by
providing the experiences, can reveal. This approach can be initially described as follows:
‘Phenomenology itself claims to achieve knowledge about the nature of consciousness, a
distinctive kind of first-person knowledge, through a form of intuition.’?® The central concern

of the phenomenological research is to return to ‘embodied, experiential meanings aiming to

% bid., p.232, quoted from Rossi, P., Traite de droit penal, 111, 1829.

27 \Wacks, R.(Ed) (2009) Understanding Jurisprudence: An Introduction to Legal Theory. New York, Oxford
University Press: p.11.

28 Stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accessed at: 11.10.2013
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a fresh, complex, rich description of a phenomenon as it is concretely lived.” Phenomenology
is a ‘meditative philosophy’ which penetrates into person-world relations and gives us the
lived experiences.?® This experience is not a passive experience as in the sensory form, it is
an active, conscious experience through which we live or perform, rather than an observation
or engagement. This is a first person feature which is experienced through living and
performing.*°

My starting premise flows from the claim that in an age in which ‘science is our passion’
(where, as indicated above, we can classify and categorize the world to the finest degree and
evaluate according to supposed objective criteria), we have become apart from
‘understanding of ourselves and the world which is, in some way, genuinely closest to us.3!
What is argued, therefore, is that by adopting a phenomenological approach, we may go
deep down into the world of the parties that are involved in the process of criminal justice and
the lived experiences of each party. Thus, this study provides a real story about crime in
order to see the inconsistent, missing, inappropriate or exaggerated elements parts — if there
are any - in constituting different concepts of justice. In this way phenomenology will guide
me in apprehending the points of view and experiences of the individuals involved in the
justice triangle.

| have been to prisons in different places several times, but never as a convict nor as a
guard. They are all surrounded by huge walls and guarded by control towers. There are
strong lights waiting to be switched on at night and cameras watching you all the time. The
doors are big and have locks on them from only the outside. Not only prisoners but also
visitors have a timetable for the times of visitation. | can say that prisons are places totally

surrounded by all measures of security and control.

2 Finlay, L. (2009) ‘Debating Phenomenological Research Methods’. Phenomenology & Practice, 3(1): 6-25:
p.6.

30 Stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accessed at: 11.10.2013

31 Glendinning, S. (2007) ‘What is Phenomenology’. Philosophy Compass, 3(1): 30-50: p. 33.
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With previous visits to prisons | reflected on the understanding of justice, crime and
mechanisms of punishment, and their changing formes throughout history - disapproved acts
are punished because they are wrong according to the contemporaneous notions of justice,
punishment and crime for those particular ages. In modern times, the state is seen as the
provider of justice by implementing punishment, thus protecting the rights of individuals and
society. But | wondered, all things considered, was punishment a precondition for justice? Do
those policies and practices of the state secure the rights of the individuals or does it secure
the permanency of the rule of law and the authority of the state? Or are they used as
accommodating mechanisms of authority to control and reconstruct individuals’ behavior?

Having those questions in mind, | conducted several interviews, three of which formulates
the heart of this enquiry. For my undergraduate thesis, | conducted an interview with a
prisoner in Cyprus Central prison in Nicosia on 30" May 2011. Here is an example of a

typical exchange which provoked further curiosity in me about the justice triangle:

Me: Do you talk about the things that you have done with other
prisoners?

Prisoner. Sometimes. Do you think that those people inside commit those
actions deliberately? This is a situation that emerges in one
second and disappears shortly after. Afterwards, everyone feels
regret. | know that by stealing, | did not do a good thing, but |
did not stole money that is earned by elbow grease.

Me: Do you feel regret as a result of being punished by
imprisonment?
Prisoner: Well... Yes... Look, | have a family outside. | have a child. He is

growing, | cannot see him. This deprivation causes regret about
imprisonment.

Me: Have you seen the man whom you stole money from?
Prisoner: No, | have not.

Me: Would you want to engage in a dialogue with him?
Prisoner: Yes, | would.

Me: Did he get his money back?

Prisoner: No, he could not.

Me: Are you obliged to pay it back?

Prisoner: No, I am not; rather, | am sentenced to 6 years.



Me: He could not even get his money back, and as a retribution you
are in prison. What is his gain of you being here?

Prisoner: Nothing. | do not know. Imprisonment is nonsense.

Me: Would you prefer to be punished by engaging in a dialogue with
him which may possibly cause him to forgive you, and being
involved in societal works, for example?

Prisoner: Of course | would. We are not in a healthy psychology here.??

This conversation made me think about the object of punishment both for the state and its
effects on the victim and the offender. In this instance, the practice of the state as the
imposer of the law seemed inadequate in getting through to each party. It is as if the state
deals with the guilt as an apparatus, failing to notice the human character behind.

This interview felt insufficient for me to really understand how it feels to be in prison.
On the other hand, the data and reports about the conditions in prisons, deterrence rates,
overcrowding problems and investigations of torture were just numbers, laws and
regulations were not enough to provide me with insights to understand how it feels to be
caught in the criminal justice system. Nevertheless while reading a wide range of
literature, | came across works such as If This is a Man by Primo Levi, Into That Darkness
by Gita Sereny, The Stranger by Albert Camus and Resurrection by Tolstoy, which
provided an insight into how people feel when they kill, when they feel victimized and
when they feel regret as a result of a criminal action and so on. | decided to adopt a
different method of investigation from those which focused on the legal and theoretical
process which might have hindered from seeing. The literary representative made me
realize that there is something such as human experience which is unique, valuable and
distinct in its nature. Hence, if we are to deal with the process of criminal law, we should
be aware of those experiences to understand how they feature on the terrain of justice.

Reading on the topic made me realize that it may not be possible to understand an act

if we only look from the viewpoint of history and the writings of others. Every incident,

32 Interview with a prisoner, Nicosia (30.05.2011)
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action and behavior could be evaluated through the circumstances which shaped it.
Before prejudging, the task is to understand the experiences of the parties. Thus, |
thought that by being myself and looking through my own eyes, it would not be able to see
what is really being experienced, so | rejected the method of being an outside observer,
while some other things were happening inside people. Hence, | wanted to identify and
present those experiences of people and try to understand how it feels to be a convict
and/or a victim. To begin with, | proposed to use as a heuristic device the concept of a
‘justice triangle’ of state-offender-victim, which is of course just a metaphoric
representation in order to see the practices done under the name of justice and what they
make the parties experience. Basing my assessment in a conceptual triangle may seem
that | have divided the parties in three sharp angles but this is just for the purpose of
elaborating the perspectives but not labeling anyone as guilty, victim, criminal and so on.
This thesis is not intended to be a horror story, nor is it an attempt to decide on what is
right or wrong. It is an attempt to understand human beings in their actions and their
consequences.

I chose phenomenology as my research technique because | was aiming to bring out
something that will give me the essence of the subjects that | am working on. Because
this is something that is related to human beings, | was reluctant to deal with numbers,
and | wanted to be able to grasp the intimacy or ‘innerness’ of the sense of the
experiences. Because phenomenology, at its core, has the very deep respect for the
unigueness of human experience, by adopting a phenomenological research technique it
seemed as if an approach outside of positivism, which also has a novelty and
unpredictability,®® could thereby capture experience.

The purpose of this thesis is to allow each party to express their experience of justice

through a phenomenological approach and by this way, to put forward clear arguments

3 Hycner, R. H. (1985) ‘Some Guidelines fort he Phenomenological Analysis of Interview Data’. Human
Studies,8:279-303: p.300.
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about the questions above to criticize the penal system which is commonly perceived as
imprisonment. It is an attempt to understand how those practices make parties feel and
whether the practices have a place under the terrain of justice according to the parties.

| think the topic is important firstly because of its research technique, as it represents an
attempt to understand people ‘pathically’.3* Secondly, it is important because it puts forward
different ways of thinking about concepts such as justice, punishment and crime from the
eyes of people who are practicing them. Thirdly, it makes a critique of the existing penal
system and imprisonment, which might be considered as an uncivilized way of practicing
justice and still continuing in the 215 century by attempting to show the general picture of the
cases. Finally, it shows that the only way of searching for justice ought not to be under
punitive practices and even that punishment might not be a way to secure justice.

In the light of the phenomenological approach to be elaborated, this study does not
attempt to make, so does not make, any generalizations of the findings because it is not
intended as an exercise in positivist social science. In the empirical sense, the results are
only particular to the participants who are interviewed, which means they represent only the
world of those patrticipants and that is what makes the work itself valuable. Additionally, the
process of examining the experience of one unique individual can teach us much about ‘the
phenomenology of human being in general’. Thus, by being in general and being formed as a
result of a long and respectable history of studies, those unique samples represent
phenomenologically informative inquiries. | am aware of the tension produced by the
experiences themselves being described through the medium of language and, in addition,
with retrospective viewpoints that they may have produced changes in perceptions from the
experiences themselves. In other words, the descriptions differ from what is actually

experienced. However, as it is the case with other non-verbal media such as painting,

% 1t is a concept used by the Canadian scientist Van Manen. What he means by pathic is a ‘relational, situational,
corporeal [and] temporal, actional understanding rather than being gnostic, cognitive, intellectual [and]
technical’. In a broader sense pathic refers to ‘the general mood, sensibility, sensuality, and felt sense of being in
the world’. The perception of the world in pathic sense occurs in ‘a feeling or emotive modality of knowing and
being’. This term is further being elaborated in the thesis.
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dancing and music, any description of an experience is not the experience itself. So it is to be
anticipated that language might discount some parts of experience in the very process of
distilling experience. Eventually, we have to rely on a retrospective viewpoint if we want a
verbal description.®

Following this Introduction, Chapter One examines the existing literature on the nature of
phenomenology. It starts with a historical development of phenomenology which occurred in
the context of an ideological crisis of positivism in the second half of the twentieth century.
The chapter continues with a general history of phenomenology by touching on the
Husserlian turn followed by the Hedideggerian turn. Husserl is regarded as the father of
phenomenology and launched descriptive phenomenology which is the attempt to acquire
knowledge of the ‘things themselves’ and the lifeworld of the individuals. Heidegger, who was
a student of Husserl, introduced the hermeneutic research tradition which focuses on the
human experience itself rather than what they consciously know. In order to provide the
methodological approach employed in this thesis, this chapter elaborates a phenomenology
based on Van Manen’s guidelines for doing phenomenological research. Lastly, chapter one
provides several examples of studies conducted by different scientists using phenomenology
in order to illustrate and familiarize the reader with the essence of the method.

Essentially Chapter Two provides a set of reasons for the selection of phenomenology as
an appropriate research method for the study of the justice triangle and why it fits with the
literature of punishment. This chapter provides four main rationale for the employment of

phenomenology in this study,:

a. Phenomenology reveals experience
b. Phenomenology gives the “heart of things” %

c. Phenomenology shows where subjectivity first occurs®”

35 Hycner, (1985): pp. 295-296.
3% Manen, M. v (2007) ‘Phenomenology of Practice’, Phenomenology &Practice 1(1):11-30,p. 12.
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d. phenomenology gives voice to the silent

Penultimately, Chapter Three sets out four main concerns. It describes, first, how | came to
be interested in the specific phenomenological subjects of this thesis. Because
phenomenology is a thoughtful project of a person as a result of a deep questioning of a
phenomena, it is crucial that the insights of the project are acknowledged through the
researcher. In other words, the researcher should provide the information about how he/she
becomes interested in to the subject that is being studied. Secondly, this chapter explains the
ways in which | have conducted the three interviews which formed the substantive heart of
this enquiry. In phenomenological study, it is important that the researcher should become
full of lived experience in order to gather the active conscious experience. Husserl calls this
process as turning ‘to the things themselves’® So this part provides information about the
ways in which the data is acquired, formed and examined. Third, this chapter presents a full
account of the three subjects’ experience as recorded during my interviews with them.
Finally, it elaborates on the phenomenological writing of the inquiry that was acquired. Thus
this third part provides the data that was acquired through the interviews by a systematic
attempt to utilize the procedures, concepts and themes of phenomenology. And the last
section of Chapter Three constitutes a written record of the phenomenological data that was
gathered. It summarized each interview, attempts to cluster meanings from the themes and
finally situates the data in the context of the whole research undertaking. It is essential to
indicate that, in the third chapter, while | am reporting the interviews | used a present

continuous or past continuous tense because phenomenologically | want to keep the idea

37 Coole, D (2005) ‘Rethinking Agency: A Phenomenological Approach to Embodiment and Agentic
Capacities’. Political Studies: 53:p. 132.
3 Manen, M v (1984) ‘Practicing Phenomenological Writting’, Phenomenology + Pedagogy, 2(1):36-68: p. 40.
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that these experiences are still on going, are still being shaped, are still open, and that they

have not been completed, for the Man®®, for Participant A& B and for me.

% This is the sobriquet which refers to the convict that | have interviewed as the offender and victim side of the
justice triangle. Detailed information is given in chapter three of the thesis.
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Chapter One

The Historical Evolution of Phenomenology

Eagleton (1983) captured the zeitgeist of Europe’s ruined situation at the end of World War
One (1914-1918) vividly when he wrote:

The social of European Capitalism had been shaken to its roots

by the carnage of the war and its turbulent aftermath. The

ideologies on which that order had customarily depended, the

cultural values by which it ruled, were also in deep turmoil.

Science seemed to have dwindled to a sterile positivism, a

myopicobsession with the categorizing of facts; philosophy

appeared torn between such a positivism on the one hand, and

an indefensible subjectivism on the other; forms of relativism

and irrationalism were rampant, and art reflected this

bewildering loss of bearings.*°
In the context of this crisis, a historical movement of phenomenology emerged mainly
signalled by the work of Edmund Husserl, Martin Heidegger, Maurice Merleau-Ponty, Jean-
Paul Sartre and others in the first half of the 20" century.** Although Edmund Husserl (1859-
1938) is regarded as the father of phenomenology, the term was introduced earlier in
eighteenth century by Immanuel Kant, Georg Wilhelm Friedrich Hegel, and Ernst Mach,
which introduced phenomenological terms as a ‘new way of doing philosophy’.4?

Phenomenology has today brought together three major figures, their ideas, or

problematics: ‘the descriptive phenomenology of Edmund Husserl, and the hermeneutic

phenomenology of Merleau-Ponty (1908-1961) and Jean-Paul Sartre (1905-1980).%3 On the

one hand the concept of phenomenology which fundamentally comes from the Greek word

40 Groenewald, (2004): p. 3, quoted from: Eagleton, T. (1983). Literary Theory: An Introduction. Oxford; Basil
Blackwell:p.54.

41 stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accessed at: 11.10.2013.

42 Earle, V. (2010) ‘Phenomenology as Research Method or Substansive Methaphsics? An Overview of
Phenomenology’s uses in nursing’. Nursing Philosophy(11): 286-296: p. 287.

43 Holloway, 1.& Wheeler, S. (Eds.) (2010) Notes from Qualitative Research in Nursing and Healthcare. West
Sussex, Wiley-Blackwell Publishing: p. 213.
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phainomenon meaning ‘appearance’, and as just noted, was re-elaborated in the modern
period by Kant. The study of phenomenology is to some extent a complex epistemological
question of how we know what we know; of the relationship of the person who does the
knowing; and what kinds of things can be known. On the other hand it is also related with the
ontological question of ‘what is being’ , that is to say, trying to identify ‘the nature of reality
and our knowledge about it, ‘how things really are’.**

In general ‘phenomenology itself claims to achieve knowledge about the nature of
consciousness, a distinctive kind of first-person knowledge, through a form of intuition’.*
Phenomenological research is essentially concerned with returning to ‘embodied,
experiential meanings aiming to a fresh, complex, rich description of a phenomenon as it is
concretely lived.” Phenomenology claims to be a ‘meditative philosophy’ which penetrates
into person-world relations and gives us lived experiences.*® This experience is not a passive
experience as in the sensory form, it is an active experience through which we live or
perform, rather than an observation or engagement. This is a first person feature which is
experienced through living and performing. 4’

Phenomenology should not be seen understood as possessing the mystery of a
metaphysical enigma. It is a method which does not have a universal recourse but it is not ‘a
talisman of some occult order’. In the process of using this phenomenological method, as
Sanders argues, one firstly learns phenomenology through reading, observation, discussion
and reflection in a step by step disciplined fashion. “Then one does phenomenology’. He
argues that one can only begin to understand the meanings of ‘intentionality, intersubjectivity,

eidetic reduction, and how to practice epoche’ after doing phenomenology. He thinks that to

4 Holloway, & Wheeler(Eds.) ,(2010): p. 214.

4 stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accesseed at: 11.10.2013.

4 Finlay, (2009): p. 6.

47 stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accesseed at: 11.10.2013.
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learn and to practice phenomenology resembles that of the Augustinian circle: ‘In order to
find out, | must already know, but in order to know, | must first find out’.
Franz Brentano (1838-1917), who also contributed significantly to the

development of phenomenology, first emphasized the ‘internal experience of being
conscious of something’.*® He wrote,

[Phenomena] have something to say to us-this is common

knowledge among poets and painters. Therefore, poets and

painters are born phenomenologists. Or rather, we are all born

phenomenologists; the poets and painters among us, however,

understand very well their task of sharing, by means of word

and image, their insights with others-an artfulness that is also

laboriously practiced by the professional phenomenologist.*°
With its feature of poetic language, the phenomenological movement emerged as a
challenge to analytic/deductive philosophies and sought to begin with ‘invariant’ principles
obtained from the main sources of ‘intuition and insight which may or may not result in
generalizations’. A difficulty which phenomenological approaches face is that they lack
precise methodology to guide the researcher in analysis. The method alters according to the
phenomena being researched and the ‘thematic attention given them’. Despite there not
being a common existent ‘orthodox procedure’ for phenomenological researchers, there are
present certain commonalities that a researcher make use. First of all, every method
originates with the examination of the conscious experience (phenomena) of the individuals

by going into an analysis of ‘how meanings develop in the continuing restructuring process of

the consciousness’ and ends with the individuals’ critical review of the experience.%!

1.1.The Husserlian Turn

8 Sanders, P. (1982) ‘A New Way of Viewing Organizational Research’. The Academy of Management
Review, 7(3): 353-360, (July): p.359.

4% Groenewald, (2004): p. 3

%0 Ibid., p. 5, quoted fromVan Manen, M. (1997). Phenomenological pedagogy and the question of meaning. In
D. Vanderberg (Ed.), Phenomenology&education discourse (pp.41-68). Johannesburg, Southe Africa:
Heinemann: p.41.

51 Sanders, (1982): pp. 353-354.
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Husserl, in his method of phenomenology, tried to explore the conscious lived experience of
phenomena, in particularly the way that phenomena are perceived in everyday life. He tried
to acquire knowledge in ‘the things themselves’ and focused on trying to understand the
participant’s lifeworld (lebenswelt).>?

In the eighteenth and nineteenth centuries epistemology, including the building knowledge
particularly science, tended to develop through empricial investigation; whatever was
observed (perceive) or was ‘sensible’, in other words, open to experience. Husserl in his
Logical Investigations (1900-01) engaged with two distinct lines of theory, namely
psychological theory and logical or semantic theory. Husserl took both subjective and
objective theories about phenomena and united them within a single discipline. Thus,
according to him ‘phenomena must be reconceived as objective intentional contents
(sometimes called intentional objects) of subjective acts of consciousnesses’. He introduced
two Greek words: noesis and noema from the Greek verb noéé (voéw), which means ‘to
perceive, think, intend’. So noesis is named as ‘the intentional process of consciousness’ and
noema is called the ideal content which is ‘the ideal meaning and as “the object as intended”
So Husserl correlated a kind of psychology with a kind of logic. He improved a descriptive-
analytic- psychology in which he analyzed acts of consciousness. He improved a kind of
logic — a theory of meaning - in which he described and analyzed ‘ideal meanings of various
types that serve as intentional contents, or noematic meanings, of various types of
experience’.>® Thus according to Husserl, phenomenology is the study of consciousness
which is experienced through the first-person point of view.

The subject matter is different types of experience just as they are experienced, from the

point of the subject which is living through or performing them. So we characterize

52 Pascal, J. (2010) ‘Phenomenology as a Research Method for Social Work Contexts: Understanding the Lived
experience of Cancer Survival’, Currents: New Scholarship in the Human Services 9(2):pp.2-3.

53 Stanford Encyclopedia of Philosophy Retrieved From: http://plato.stanford.edu/entries/phenomenology/
Accesseed at: 11.10.2013.
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experiences of emotion (e.g. hearing, thinking, wishing, willing...) and also acting (e.g.
walking, cooking, talking...) which are ‘embodied volitional activities’. However this does not
mean that any characterization of experience will do. Phenomenological analysis of a given
type of experience will contain their intentionality — how would we experience that conscious
action - in other words, their being a consciousness that is experienced in a certain way. The
way that | see, conceptualize or understand an object expresses what the object means to
me in my current experience. Thus phenomenology contains the study of meaning and in a
wider sense that it features what is described more than language.®

In his book Ideas, Husserl turned away from any reality beyond phenomena with a
transcendental turn. Thereby the concern moved to the form of our own conscious
experience, by, the term he used, ‘bracketing’ the question of existence of natural world
around us. By this manner he moved the attention towards the experience of the object and
what it means in ones experience. He argued that in order to acquire a full understanding of
phenomena and to liberate from the researchers’ prejudgments, the researcher should keep
a distance from his/her own subijectivity through bracketing. Bracketing assumed that
knowledge and experience can and should be separated by the researcher.

Husserl, in his philosophical ideas, assumed that ‘experience as perceived by human
consciousness has value and should be object of scientific study.” For Husserl, in order to
understand human motivation scientists should significantly consider subjective information
as human actions are affected by what people perceive to be real. Husserl argued that the
researcher should shed all prior personal knowledge, his or her consciousness as well as
personal biases in order to comprehend the ‘essential lived experiences’ of those being

investigated. The task of the researcher was to grasp transcendental subjectivity which

54 Stanford Encyclopedia of Philosophy  Available at: http://plato.stanford.edu/entries/phenomenology/
Accesseed at: 11.10.2013.
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means to neutralize all preconceptions and biases to the inquiry in order not to affect the
object of study. *°

Because Husserl believed that there were common features to any lived experience of all
persons, and he argued that to grasp generalized descriptions was possible. Hence, in order
to consider the description of the lived experience, he tried to find the nature of the
phenomenon by generating - what he called - universal essences or eidetic structures. In this
context, Husserl tries to make phenomenology a rigorous science by emphasizing to imply
the technique of bracketing. %

Generating the eidetic structures becomes possible with eidetic reduction which is the
process by which essences are abstracted from consciousness or experience which leads to
acquire universal “pure” essences from concrete expression of a particular phenomenon.
Sanders explained this as ‘the process of going beyond, behind, or underneath the
conventional patterns or structures of thought and action in order to locate their common
grounds’. Thus eidetic reduction relies on introspection and is carried out through using
intuition and reflection. %7

In summary, Husserl from within this environment of post-war ideological crisis
‘sought to develop a new philosophical method which would lend absolute certainty to
a disintegrating civilization’.>® According to Husserl, information that is gathered
through independently existing objects are not reliable. He believed that information
can be acquired through how things appear or present themselves to people’s
consciousness. Thus, through ignoring anything outside immediate experience, he
believed reduction of the external world to the contents of personal consciousness

was possible. The acquired realities for him were treated as pure ‘phenomena’ and

% Lopez, K. A.& Wills, D. G. (2004) ‘Descriptive Versus Interpretive Phenomenology: The contribution to
Nursing Knowledge’ Qualitative Health Research, 14(5): 726-735, (May): pp.727-728.

%6 Lopez & Wills,(2004) : pp.727-728.

57 Sanders, (1982): p.355.

58 Groenewald, (2004) :p. 3, quoted from: Eagleton, T. (1983). Literary Theory: An Introduction. Oxford; Basil
Blackwell:p.54.
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the data which indicated where to begin. Thus Husserl named this science of pure

‘phenomena’ as ‘phenomenology’.°

1.2.The Heideggerian Turn

The seminal ideas of phenomenology have not remained stable but have been revised by
subsequent scholars. One of the most important examples of this was Heidegger, a student
of Husserl, who challenged some of the latter's assumptions about the way that
phenomenology could engage in meaningful inquiry. Thus Heidegger put forward an
interpretive hermeneutic research tradition. (The word hermeneutic came from the name
Hermes who was an ancient Greek god whose responsibility was to clarify and interpret
messages among gods). Hermeneutics has been used in a number of academic disciplines,
including within the field of theology in order to interpret biblical texts. Hermeneutics focuses
on the human experience itself rather than what they know consciously. Hermeneutics refers
to the process of seeking the meanings hidden in common life practices, not only the
description of essences and core concepts. *°

Heidegger argued that it is not possible to abstract the individual from the world in which
he or she lives. Thus, the realities of individuals are permanently affected by the lifeworld
which they live in. Hermeneutic inquiry, then, is concerned with the implication of the
narratives of individuals about their experiences rather than in human subjectivity.
Interpretive phenomenology focuses on ‘the interpretation of the narratives provided by
participants in relation to various contexts’. This might entail historical, social and political

analysis which shape and arrange experiences.%!

%9 Groenewald, (2004) :p.4.
60 |opez & Wills,(2004): p.728.
611bid., p.729.
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With the term German term Dasein - of which the literal English translation is “there
being” - Heidegger tried to emphasize the uniqueness and existence of human beings within
a social context. He believed that it is defective to objectify the experience by separating the
experience from the person. In other words Heidegger emphasized indivisibility of the world
and individuals. He claimed that Dasein is temporal which means human beings exist within
their social and historical context, thus temporality represents past, present and future and
the way that they shape human existence.®?

In interpretive phenomenology, the preconceptions or expert knowledge of the researcher
are elements that guide and give meaning to the enquiry. For Heidegger, in the first place it
is impossible to get rid of the background ideas of the researcher which led itself to finding a
topic to study. To illustrate, it is the researcher’s knowledge of the literature that makes him
or her to feel the necessity to undertake a study in a given area. Thus the knowledge of the
researcher guides the inquiry in the way that it needs to proceed to acquire useful
knowledge. Therefore, according to the hermeneutic tradition personal knowledge is helpful
and essential for phenomenological research. 53

It is argued that if one aims to make something practically useful with phenomenology,
it lacks effectiveness:

“Nothing comes” of philosophy; “you can’t do anything with it.”
These two turns of phrase, which are especially current among
teachers and researchers in the sciences, express observations
that have their indisputable correctness . . . . [It] consists in the
prejudice that one can evaluate philosophy according to
everyday standards that one would otherwise employ to judge
the utility of bicycles or the effectiveness of mineral baths.5*

It is entirely correct and completely in order to say, “you can’t do anything with

philosophy.” The only mistake is to believe that with this, the judgment concerning

62 Pascal, J (2010) ‘Phenomenology as a Research Method for Social Work Contexts: Understanding the Lived
experience of Cancer Survival’, Currents: New Scholarship in the Human Services 9(2):pp.3-5.

83 Lopez & Wills, (2004): p.729.

64 Manen, (2007): p.13.
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philosophy is at an end. For a little epilogue arises in the form of a counter question:
even if we can’'t do anything with it, may not philosophy in the end do something with

us, provided that we engage ourselves with it?

In summary, Heidegger included “temporality, throwness, falleness, care, authencity and
angst and the interpretation of meaning” to phenomenology. Heidegger was generally
concerned with humanistic bases while trying to place individuals within their life-world
contexts. Because his work also placed social and historical context of the individual,

Heidegger rather than taking a personal perspective, took a structural position.®

1.3. Phenomenology as a Method

Depending upon the context, the term ‘phenomenology’ refers both to a philosophical
movement and a human science research approach. The phenomenology of Husserl,
Heidegger, Gadamer, and Merleau-Ponty represents a philosophical approach which does
not provide rules and procedures for doing research. However the phenomenology of van
Manen, a Canadian social scientist has usefully offered particular guidelines for doing
phenomenological research and which have been used in disciplines such as education,
nursing, clinical psychology, and law’.®®

van Manen emphasized that it is not the purpose of phenomenological inquiry to yield
definite knowledge. He noted that it is essential to realize that every phenomenological
text represents an interpretation of a certain experience which makes the texts rich and

compelling. Although those texts might be tentative, they present us ‘sensitive

8 pascal, (2010): p.5.
% Earle, (2010): p. 286.
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descriptions and interpretations of possible life experiences’. " He formulates a more
‘action sensitive’ method by offering specific guidelines for researchers concerned with
conducting phenomenological research.®® My own phenomenonlogical analysis as set out
in Chapter Three draws heavily on van Manen who has provided guidelines for

phenomenological research under five rubric, as follows.

a. “Turning to a Phenomenon Which Seriously Interests Us and Commits Us to the
World"®®
van Mannen argued that conducting phenomenology means to practice
‘thoughtfulness’ which can be described as ‘a minding, a heeding, a caring
attunement’ in other words a mindful wondering of living and the meaning to live a
life. He argues that to do phenomenology means to deeply questioning of something
which brings out an original sense of what it means to be ‘a thinker, a researcher, a
theorist’. Thus it becomes a project of a real person which consists of only one
interpretation of human experience. ° Thus this part requires providing how, with the
own experiences | came to write the topic of investigation by elaborating on my

wonders, questions in mind and concerns.

b. “Investigating Experience As We Live It Rather Than As We Conceptualize
|t”7l
The central concern of phenomenology is to describe, not to explain or analyze. This
was mentioned in Husserl’s early writings as ‘descriptive psychology’ or to paying

attention to the ‘thing themselves’. A person is bits of the world which cannot be

87 Manen, M. v (1996) ‘Phenomenological Pedagofy and the Question of Meaning’. Phenomenology and
Educational Discourse:39-64, p.10.

8 Earle, (2010): p. 289.

9 Manen, (1984): p.39.

0 Manen, (1984): pp.38-40.

" 1bid., p.39.
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considered out of the biological, psychological or sociological investigation, thus out
of the realm of science. All the knowledge that a person has gained is acquired
through the point of view and experience of that individual without which the symbols
of science would be pointless.” Thus, according to Van Manen, while doing
phenomenology, this particular wisdom is sought in understanding the nature of lived
experience itself. With this rationale in mind for choosing phenomenology and how it
fits to the context of my research context, the second step may be taken to provide

the manner in which the interviews were to be conducted.

c. “Reflecting On The Essential Themes Which Characterize the Phenomenon”’3
It is the attempt to seek for the inner apprehension which makes this lived experience
whether it be ‘mothering, fathering, reading, running, teaching, testing, leading, lending,
drawing, driving, or the experience of time, space, things, the body, others’.
Phenomenological research makes a distinction between essences and appearance.’
Prompted by this approach, | aim to provide a phenomenological perspective of exposing
themes and concepts from the individual viewpoints and forming a system of providing
themes and stories in a way which gives the opportunity to apprehend the experiences as

they are and as transparent as they can be.

d. “Describing the Phenomenon Through the Art of Writing and Rewriting””®
Van Manen emphasized that the question to be asked at this point is ‘What is it like to do
phenomenological research?’ rather than asking ‘What is phenomenological research?’ or

‘How do we write up our research findings?’ Here he mentioned that speech became a

2Merleau-Ponty, M. (2002) Phenomenology of Perception.( Trans. Colin Smith) London: MacMillan: Preface
ix.

8 Manen, (1984): p. 39.
7 1bid., p. 41.
75 Ibid., p. 39.

26



writing activity. ’® Again utilising van Manen’s suggestion will allow me to then provide a more
detailed analysis of the themes and concepts of phenomenology, variations between them
and lastly contextualization of the themes and concepts within the overall substantive subject

matter.

1.4. Phenomenological Studies

In 1970’s and 1960’s the work of Husserl brought about a surge of sociological interest.
Sociologists applied the philosophical ideas of Husserl to an ‘empirical plane’ and evolved to
a discipline called phenomenological sociology. Scholars like Berger & Luckmann (1967),
Douglas (19739, and Psathas (1973) tied the emphasis of phenomenology on consciousness
‘as the locus of reality to a social constructionist view of society’.”” Contemporary analysts of
social sciences are struggling to engage the metaphors with present social transformations
and incorporate those with analytical schemes.”®

Yet, various scholars from the so-called ‘Dutch’ or ‘University of Utrecht’ School consisted
of a range of phenomenology-oriented ‘psychologist, educators, pedagogues, pediatricians,
sociologists, criminologists, jurists, psychiatrists, and other medical doctors’. On the whole
they focused on doing phenomenology as a practical and reflective method rather than
grasping it as a professional philosophy. In this manner, each in their particular ways
produced ‘insightful, textual portrayals of concrete human phenomena’. The topics of the
writings clearly showed their interest in mundane daily concerns, including for example:
‘Having a Conversation” (van den Berg), “The Hotel Room” (van Lennep), “The Secret

Place in the Life of the Child” (langeveld), "Experiencing Obsessive Compulsions”

6 Manen, (1984): p. 41.

" Adler, P A & Adler, P & Fontana, A (1987) ‘Everyday Life Sociology’ Annual Review of Sociology, 13: 217-
235: p. 221.

8 Breiger, A (1995) ¢ Social Structure and Phenomenology of Attainment’, Annual Review of Sociology, 21:
115-136: p.117.
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(Buytendijk), and “Insomnia and Falling Asleep” (Linschoten).”® Because it provides living
knowledge and alternative to empirical knowledge, phenomenology becomes a discerning
means of seeking nursing knowledge development, for example to experience pain —
whether phsyical or mental - is categorically different from describing pain, which in turn is
quite different from attempting to classify or quantify pain. Nursing and medical studies may
have strong reasons for adopting a phenomenological approach to apprehend experience
which conventional research techniques might ignore. Additionally, phenomenology became
crucial in nursing as it provided an alternative to ‘managerial, instrumental and technological
ways of understanding knowledge and they lead to more ethically and experientially sensitive
epistemologies and ontologies of practice’.8’ Furthermore, Edward (2006) noted that:

The philosophical underpinnings of phenomenological thought

are consistent with the values of nursing practice-the

unigueness of the person, the importance of personal discovery

and acceptance of life situations, the need for the exploration of

meaning of experience, interpersonal relating, potential for

personal growth and use of self as a therapeutic tool.8!
In the discipline of nursing the uniqueness of a person is the central point while studying the
whole human condition. Thus phenomenology becomes significant in the sense that it
provides a detailed focus in unique individual interpretations of meaning in events of life.®? In
order to acquire specialized knowledge to understand the practice of nursing, the inquiry
should reflect the lived realities of the clients who are taken care of by the nurses. Thus the

knowledge acquired becomes ‘relevant and respectful of the social realities’ of those who are

living within the context.®?

1.4.1. Langeveld’s Study

9 Manen, (2007): pp. 22-23.

8 Earle, (2010): p. 291.

8 Ibid., p.291 quoted from: Edward, K L (2006) ‘A theoretical discussion about the clinical value of
phenomenology for nurses’. Holistic Nursing Practice, 20(5):235-238, p.238.

8 Earle, (2010): p. 292.

8 Lopez & Wills, (2004): p.726.
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According to Langeveld, the Utrecht School’s work was a “home, kitchen, street”
approach to phenomenological inquiry. His concern was not to acquire indubitable
knowledge. In his work, “The Secret Place in the Life of the Child” he tries to grasp the
“felt meaning” of that private place that children time to time seem to look for. The “secret
place” is where the child feels aside from the presence of others.?* Langeveld made a
sensitive analysis in order to understand what is it like for a child to sit silently in a place
where the child does not attract the parents’ attention. Those “secret places” are places in
which children feels unthreatened, safe and peaceful, thus:

The phenomenological analysis of the secret place of the child
shows us that the distinctions between the outer and inner
world melt into a single, unique, personal world. Space,
emptiness, and also darkness reside in the same realm where
the soul dwells. They unfold in this realm and give form and
sense to it by bringing this domain to life. but sometimes this
space around us looks at us with hollow eyes of
disappointment; here we experience the dialogue with
nothingness; we are sucked into the spell of emptiness, and we
experience the loss of e sense of self. This is also where we
experience fear and anxiety. The mysterious stillness of the
curtain, the enigmatic body of the closed door, the deep
blackness of the grotto, the stairway, and the spying window
which is placed too high to look through, all these lead to the
experience of anxiety. They may seem to guard or cover an
entry-way or passage. The endless stairway, the curtains which
move by themselves, the door which is suspiciously ajar, or the
door which slowly opens, the strange silhouette at the windows
are all symbols of fear. In them we discover the humanness of
our fears.®

Then Langeveld realized that the anxieties disappear in degrees while the child comes to
the age of four or five. He thinks those beginnings in which the child becomes conscious

of “I” in the world which is experienced as “other” all mark first developments of a unique

human personality. At this moment, the secret place turns out to be invitational: 8

8 Manen, (2007): p.23.
8 Manen, (2007): pp. 23-24.
% |bid., p. 24.
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The indeterminate place speaks to us, as it were. In a sense, it
makes itself available to us. It offers itself, in that it opens itself.
It looks at us in spite of the fact and because of the fact that it is
empty. This call and this offering of availability are an appeal to
the abilities of the child to make the impersonal space into his
very own, very special place. And the secrecy of this place is
first of all experienced as the secrecy of “my-own-ness.” Thus
in this void, in this availability, the child encounters the “world”.
Such a encounter the child may have experienced before in
different situations. But this time it encounters the world in a
more addressable form - everything which can occur in this
openness and in this availability, the child must actively fashion
or at least actively allow as a possibility.®’

In this study Langeveld, as well as showing what the experience is like, also showed how
pedagogically convenient experience is that for a child:%

During all the stages leading to adulthood, the secret place

remains as an asylum in which the personality can mature; this

self-creating process of this standing apart from others, this

experiment, this growing self-awareness, this creative peace

and absolute intimacy demand it—for they are only possible in

alone-ness. &°
Langeveld has a persuasive power in his writings about clinical child psychology and
about teaching and parenting children. Particularly his writings that have a strong
phenomenological sensibility, he provides a ‘feeling understanding’ of the way that young
children might experience their world and what challenges are posed to us as a result of
these understandings. His study ‘The Secret Place in the Life of the Child’ provides strong
evidence on Langeveld’s claim on ‘how the normative is always embedded in our
understanding of children’s experiences’.®® He not only shows what the experience is like,
but also shows pedagogical appropriateness for the child:

In the secret place for the child can find solitude. This is also a

good pedagogical reason to permit the child his secret

place...something positive grows out of the secret place as
well, something which springs from the inner spiritual life of he

8 |bid., p. 24.

8 |bid., p. 24.

8 Manen, (2007): p. 24.
% Manen, (1996): p.7.
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child. That is why the child may actively long for the secret
place.

During all the stages leading to adulthood, the secret place
remains an asylum in which are personality can mature; this
self-creating process of this standing apart from others, this
experiment, this growing self-awareness, this creative peace
and absolute intimacy demand it-for they are only possible in
alone-ness.%

To sum up, he argued that since we are always confronted with real life circumstances
thus it is inevitable to see the link of the normative to our understanding of the
experiences of children. In other words, in dealing with children, we must guide ourselves
by ‘felt’ rather than rational thoughts because it is not possible for pedagogical thinking
and acting to be reduced to mere ‘rational’ grounds.®? Thus van Manen argues that
studies by Langeveld and obliges us to recognize certain human experiences that may be
indeed be contingent to certain historical contexts, life conditions, and circumstances but
the only task was to understand it as a “possible human experience”. It is not the scope of
phenomenology to produce dogmas or even ‘theories’ in a strong sense, but
phenomenology shows us:

What various ranges of human experiences are possible, what

worlds people inhabit, how these experiences may be

described, and how language (if we give it its full value) has

powers to disclose the worlds in which we dwell as fathers,

mothers, teachers, students, and so forth. Of course, we can

choose not to value these experiences. The point is, however,

that we may enrich our lives by the recognition that these

possible experiences could be or become our own actual

experiences.*
All'in all, in phenomenological study it is the task of the each researcher to deal with the

conflicting literature of phenomenology, express a proper and applicable method or process

in order to manage the aims of the project.®

°1 Ibid., p.8.

% |bid., p. 9.

% Manen, (1996): p. 9.

% Caeli, K. (2001) ‘Engaging with Phenomenology: Is it more of a Challenge than it needs to be?” Qualitative
Health Reseach, 11(273):p. 275.
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Chapter Two

Phenomenology as a Research Method

If | tell you where my greatest feeling, my universal feeling,

the bliss of my earthly existence has been,

I would have to confess: It has always, here and there,

been in this kind of in-seeing,

in the indescribably swift, deep, timeless moments

of this divine seeing into the heart of things.

(Rainer Maria Rilke, 1987)%

Having introduced phenomenology and outlined some approaches, and then continued to
indicate the claimed merits of phenomenology with some examples of previous studies, it is
now necessary to explain why a phenomenology as a research methodology was elaborated

in this research study and thesis. This chapter shows how a phenomenological approach

might prove illuminating in the analysis of crime, law and justice.

2.1. Phenomenology Reveals Experience

A change in the simplistic attitude of conceiving as good or evil will require noticing that
humans are not identical; ‘that there is no universal mental apparatus, and that different
traditions, customs and ways of living have created a variety of ways of living: ways of
thinking, seeing and being'’. It has been argued by the proponents of qualitative research that
thirty years ago social sciences got in to a crisis of lack of meaning which emerged as a
result of the rationality that Enlightenment had exposed. That current of rationality separated
people from one another, divided ‘mind from world, value from fact and knowledge from

ethics’.%

% Manen, (2007): p.12.
% packer, M. (2011) The Science of Qualitative Research. Cambridge, Cambridge University Press: p.4.
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Today’s crisis is deeper than a loss of a meaning like ‘the crisis of mounting
environmental damage and escalating war between civilizations’. Subjectivist research alone
can not provide a solution to those profound problems however its inquiries can at least
counter, not bolster, of seeking to dominate people. Because it may be sensitive to human
forms of life, qualitative research holds the potential to change our behavior to dominance
different from the traditional research. %’

Thus the research method of this study forms a different way of conceptualizing social
inquiry by adopting what Habermas calls not only a ‘practical’ interest - which is ‘an interest
in understanding other people’ which is adopted successfully by qualitative research - but
also an attempt to move forward from reducing people to ‘status of objects for objective
observation’. By using a phenomenological approach this study aims to make a distinction
between studying humans as objects and studying humans as beings ‘who live in particular
cultural and historical forms of life and who are made and make themselves as specific kinds
of subjects. Thus this study is motivated by what Habermas called an ‘emancipatory’ interest
which develops a manner of knowing other people that ‘leaves them feeling misunderstood
and treated as objects and fails to recognize either the political and ethical dimensions of
understanding or its own transformative power’.*® Packer further argued that,

When we understand another person, we do not merely find
answers to our questions about them(let alone test our
hypothesis about them) but are challenged by our encounter
with them. We learn, we are changed, we mature.
Contemporary qualitative research with a few welcome
exceptions fails to recognize these things or even allow space

for such recognition in its repertoire of techniques and its
methodological logic. %

7 Packer, M (2011) The Science of Qualitative Research. Cambridge, Cambridge University Press: p.4.
%Ibid., pp.4-5.
% Ibid., pp.5-6.
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Thus by using phenomenology this thesis is an attempt to dig into new possibilities by asking
new kinds of questions in order to see different kinds of connections and different kinds of

casualty and perhaps seeing ourselves and the world in a new light.1®

2.2. Phenomenology Gives the “heart of things™%!

In an age in which “science is our passion” we have become apart from “understanding of
ourselves and the world which is, in some way, genuinely closest to us.”? Van Manen
argued that phenomenology of practice provides a different manner of knowing the world. He
states that ‘theory “thinks” the world, practice “grasps” the world-it grasps the world
pathically’. What he means by pathic is a ‘relational, situational, corporeal [and] temporal,
actional understanding rather than being gnostic, cognitive, intellectual [and] technical’. In a
broader sense pathic refers to ‘the general mood, sensibility, sensuality, and felt sense of
being in the world’. The perception of the world in a pathic sense occurs in ‘a feeling or
emotive modality of knowing and being’. Heidegger uses the term Befindlichkeit in order to
refer to the sense that we find ourselves in situations. In other words, implicitly we have
understanding of ourselves in situations in which we put ourselves.1 Van Manen argues
that it is harder to bring out concepts and teach informational knowledge than to acquire
pathic understandings. For him, this is the strength of phenomenology of practice. It is
through pathic significations that phenomenological texts are communicated, internalized and
reflected on.

In this light the aim of this thesis is not to acquire the cognitive aspects of a prison or
state of being guilty or a victim. It is more than measurable and dimensional properties

that is sought after. The concern is the ‘atmospheric, sensual, and felt aspects’ of being.

100 packer, (2011): p.6.

101 Manen, (2007): p.12.

102 Glendinning,(2007): p.33.
103 Manen, (2007): pp.20-21.
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Thus pathic knowledge explains itself in the manner that one ‘feels’ the atmosphere of a
place, which is an inherent knowledge that enables our embodied practices.%*

The pathic dimensions of practice are pathic precisely because
they reside or resonate in the body, in our relations with others,
in the things of our world, and in our very actions. These are the
corporeal, relational, temporal, situational, and actional kinds of
knowledge that cannot necessarily be translated back or
captured in conceptualizations and theoretical representations.
In other words, there are modes of knowing that inhere so
immediately in our lived practices - in our body, in our relations,
and in the things around us - that they seem invisible.1%

Phenomenology does not claim to attain to new knowledge of some phenomenon, it rather
makes an effort of elucidation which is to bring concepts together, to gather something that
we already are aware. Thus it is a work of ‘explication, elucidation, explicitation, or
description’ of something that we are already familiar with but can not get into a limpid
focus.1% As Husserl states:

Phenomenological explication is nothing like ‘metaphysical

construction’; and it is neither overtly nor covertly a theorizing

with adopted presuppositions or helpful thoughts drawn from

the historical metaphysical tradition. It stands in sharpest

contrast to all that . . . Phenomenological explanation does

nothing but explicate the sense this world has for us all, prior to

any philosophizing . . . a sense which philosophy can uncover

but never alter.

(Cartesian Meditations 151; italics in original)®’

To illustrate, Nagel argues that it is hard to find what proves evident of the conscious
experience because it occurs in numerous forms which are entirely unimaginable to us.
However, although the form may vary, essentially that ‘an organism has conscious
experience at all means, basically, that there is something it is like to be that organism.’2% In

other words he claims that: ‘fundamentally an organism has conscious mental states if and

only if there is something that is to be that organism-something it is like for the organism’. He

104 Manen, (2007): p.20.

195 |pid., p.22.

106 Glendinning, (2007):p.38.

1971hid., p.38-39.

108 Nagel, T. (1974) ‘What is it like to be a bat?’, Philosophical Review. LXXXI11(4): 435-450: p.35.
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calls this ‘the subjective character of experience’ which is not analyzable with any system of
explanation of functional states, or intentional states ‘since these could be ascribed to robots
or automata that behaved like people though they experienced nothing’.1%°
Nagel wrote an article called “What is it like to be a bat” which basically argued that there

is something that it feels like to be a conscious thing. He stated his reason for choosing bats
instead of wasps or flounders was because, he argued, that ‘if one travels too far down the
phylogenetic tree, people gradually shed their faith that there is experience there at all.’**° He
argued that although we share various commonalities, bats present a range of different deed
and sensory apparatus from us:

Now we know that most bats (the microchiroptera, to be

precise) perceive the external world primarily by sonar, or

echolocation, detecting the reflections, from objects within

range, of their own rapid, subtly modulated, high-frequency

shrieks. Their brains are designed to correlate the outgoing

impulses with the subsequent echoes and the information thus

acquired enables bats to make precise discriminations of

distance, size, shape, motion, and texture comparable to those

we make by vision.'!!
Hence he argued that this experience is not something that can be experienced or
imagined subjectively which creates difficulties for the conception of what is it like to be a
bat. He proposed ways that will let us to extrapolate that inner life of the bat from the case
of us should be considered and, if not, alternative methods available should be looked for
to understand the notion because our own experience, because it is limited, falls behind to
provide the basic material for our imagination.!?

Our imagination is limited in the way that we can only imagine what it would feel if we

behave like the way that bat behaves. However, this is not the question. The intended

purpose is to know ‘what is it like for a bat to be a bat’. Nagel offers that, insofar as we

imagine this, we are restricted to our own mental resources. If we do not change our

109 Nagel, (1974): 35-36.
110 id.,p.36.
111 |pid., p.36.
112 |pid., p.36.
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fundamental structure and behave like a wasp or a bat, the experience that we have
would not be something of those animals. However, it is doubtful that any meaning can be
acquired by supposing what would happen if we possess the ‘internal neuropsychological
constitution of a bat’. He argues that even if we are transformed in to a bat, still the best
evidence would come from the experience of bats. Thus we can say that the experiences
that bats practice have subjective character which it is beyond our ability to conceive’. And
he adds that even if the most appropriate forms are used, some of the conscious life in the
universe will not be describable.!*®* He added that,

Apart from its own interest, a phenomenology that is in this

sense objective may permit questions about the physically

basis of experience to assume a more intelligible form. Aspects

of subjective experience that admitted this kind of objective

description might be better candidates for objective

explanations of a more familiar sort. But whether or not this

guess is correct, it seems unlikely that any physical theory of

mind can be contemplated until more thought has been to the

general problem of subjective and objective. Otherwise we can

not even pose the mind-body problem without sidestepping it.1*4
It can be said that, what is studied in the discipline of phenomenology is the conscious
experience from either the subjective or the first person point of view. Phenomenology is not
restricted to the sensory qualifications of hearing, seeing, and other senses, because our
experience is more than the mere sensation itself. Beyond that phenomenology addresses a
wider domain including “the meaning things have in our experience, notably, the significance
of objects, events, tools, the flow of time, the self, and others, as these things arise and
experienced in our ‘life world’.’**®* Thus phenomenology studies,

the structure of various types of experience ranging from

perception, thought, memory, imagination, emotion, desire and

violation to bodily awareness, embodied action, and social
activity, including linguistic activity.!®

113 Nagel, (1974): p.38.

114 |bid., p.41.

115 stanford Encyclopedia of Philosophy. Retrieved From: http://plato.stanford.edu/entries/phenomenology/
116 stanford Encyclopedia of Philosophy. Retrieved From: http://plato.stanford.edu/entries/phenomenology/
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2.3. Phenomenology Shows Where Subjectivity First Occurs!’

Phenomenological research is a research that is conducted for “what it means to be
human.”118

As we research the possible meaning structures of our lived

experiences, we come to a fuller grasp of what it means to be in

the world as a man, a woman, a child, taking into account the

sociocultural and historical traditions which have given meaning

to our ways of being in the world.*®
Because phenomenology is the study of lived experience, in other words it tries to get
a grasp of how it senses to experience particular phenomena it differs from almost all
other approaches in the way that it tries to acquire insights for explanations of the
way the world is experienced. Thus what phenomenology offers is not an effective
explanatory theory which helps to control the world, but instead it is an insight which
enables us to have a better contact with the world.*?® Manen argued that
phenomenological research falls behind in offering an explanatory theory because
‘Pphenomenological research is a poetizing activity’ from which one can not sever the
results from the means. He claims that, “To summarize a poem in order to present the
result would destroy the result because the poem itself is the result. The poem is the
thing.” Thus he argues that pehnomenology is a poetizing project which includes a
primal telling, an original singing of the world. Therefore, by discovering the
underlying ontological core of our being we can reach to ‘memories’ which we never
thought before.'?! He wrote,

The poetic language of the poem does not just speak of things,

rather the poem lets something ‘heard’ or ‘seen’. It is possible to
speak much but say little. In the act of ‘saying’ the poetic text

117 Coole, (2005): p.132.
118 |bid.,p.38.
119 |bid., p.38.
120 pid.,p.38.
121 Manen, (1984): p.39.
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produces meaning that shows or points to something. Meaning

then is that aspect that makes something ‘understood’.1??
And then suggests that,

Not unlike the poet, the phenomenologist directs the gaze

toward the region where meaning originates, wells up,

percolates through the porous membranes of past

sedimentations-and then infuses us, permeates us, infects us,

touches us, stirs us, exercises a formative effect.??
An epistemology of phenomenology lies under its position whose purpose is to ‘show’
meaning rather than arguing a particular point or developing a theory. There is surely
argument in the way of ‘forming reasons, discussing, making clear, persuading,
concluding’ exists in phenomenological discourse but the degree of quality of an argument
lies under the efficacy of phenomenological intention of ‘showing’ and having people to
‘see’ something. Thus, poetic language plays the leading role in this sense.'?

Furthermore, poetic language creates ways that provide a ‘feelingly understanding’ in

which we dwell. The space that is interpreted phenomenologically makes people
recognize, create and imagine forms of being and significations of humanness.*?® This
means that what phenomenology does is not only to make a conceptual explanation to
what space is, but it also makes a poetical exploration on ‘what space can mean by
offering possible space experiences: space that humans can create in humanizing their
world’. In this sense ‘the abstractions for generalization, reasons for fixation, criteria for
designation and measures for referentiality’ that conceptual theoretical language requires
falls short of phenomenological project. 126

Often an appeal to poetry and literature is almost unavoidable

in that poetic language with its use of symbolism is able to refer

beyond the realm of what can be said “clearly and distinctly.” In
other words . . . in human reality there are certain phenomena

122 Manen, (1996): p.13.
123 Manen, (2007): p.12.
124 Manen, (1996): p.14.
125 |bid., pp.18-19

126 Manen, (1996): p.19.
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which reach so deeply into a man’s life and the world in which

he lives that poetic language is the only adequate way through

which to point to and to make present a meaning which we are

unable to express clearly in any other way.?’
As van den Berg says; ‘The world is no conglomeration of mere objects to be described in
the language of physical science’. The world is the place in which our subjectivity is
materialized. Who ever wants to roll in the deep, to understand with the world of mothers,
fathers, children and teachers etc. should listen what language are they talking in their
lifeworlds, and what things mean in their world.*?® Thus this study with its phenomenological

approach is going to provide an inquiry of a lifeworld phenomena which will open a different

perspective which we could not have learned otherwise.

2.4. Phenomenology Gives Voice to the Silent

Critics of criminal law argue that criminal law “steals conflicts from those to whom
they properly belong.”?° Very commonly individuals have conflicts with each other so
that they need to resolve those and repair the harms. In criminal law those
reparations are dealt with by a public criminal process by transposing it to the
“professionalized context of a criminal justice system in which neither victims nor
offenders are allowed really to participate; it thus denies those to whom the conflict
belongs the chance to work it out for themselves”.3° Rather than the community and
the parties who are directly involved to the process, criminal law re-locates and re-
contextualizes the parties and puts them under its regulations. Thus law becomes

inhibits or debars parties from recovering themselves.

127 Manen, (2007): p. 25.
128 Manen, (1984): p.64.
129 stanford Encylopedia of Philosophy. Retrieved From: http://plato.stanford.edu/entries/criminal-law/
130 stanford Encylopedia of Philosophy. Retrieved From: http://plato.stanford.edu/entries/criminal-law/
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Hoffding argues that individual continues to be a member of the society even if he
breaks the law. For him, the character and the “whole mode of thought” of the
individual who committed a crime have been shaped within that society and from the
conditions which that society had constituted for him. The state wholly separates him
from that society which in a sense, for Hoffding, shares the guilt of the individual.

Thus the state “by condemning the offender, just so far condemns itself.”**! It can be
said that criminal law in practice falls behind to unite the transgressor with the society
in which the mind of thought of the transgressor was shaped. Thus the practice of law
isolates the transgressor from both society and the guilt and also from the victim. In
stark contrast to Hoffding, penological approach have seen measures of punishment
as technical elements of crime control which can be evaluated through efficacy and
cost-benefit. However, Garland argued that this approach fails to notice that there is
no one single fully and rationally adopted ‘single organizational objective of an
instrumental kind’. Garland argued that it is inappropriate to think of penal measures
and institutions in purely instrumental terms because they have social effects on a
wide population. Thus a penological approach restrains the scope of inquiry of the
phenomenon and prevents us from having a more fundamental understanding.*2

The mainstream philosophy of punishment starts with a one dimensional image of
punishment by focusing on the problem of how state should deal with the individual or the
guilt. Additionally, they focus on the restriction of individual freedom or focus on general
justifications of state power. But penal philosophy by focusing only on individualistic form
offers no help in dealing with an aggregative form. Also it does not offer any means to

evaluate the social relations of punishment.'33

131 Hoffding, H. (1912) ‘The State’s Authority to Punish Crime’. Journal of the American Institute of
Criminal Law and Criminology, 2(5): 691-703 (January): pp. 696-97.

132 |bid., p.117.

133 Garland, (1991): p.118.
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Sociologists have offered a different framework for analyzing penal issues. They
conceptualize punishment as a social institution and posed a series of questions out of it’
Garland formulates those questions as: "How do specific penal measures come into
existence? What social functions does punishment perform? How do penal institutions relate
to other institutions? How do they contribute to social order, or to state power, or to class
domination, or to the cultural reproduction of society? and What are punishment's unintended
social effects, its functional failures, and its wider social costs?" So sociologists adopt a
cultural and historical approach to punishment. This sociological approach views the
institutions from outside and inquires their role as a distinct set of processes founded within a
broader social network. 134

Garland argues that in analyzing punishment we should nevertheless avoid reducing it

simply to functional purposes or a single causal principle and explain it with only with

LEIN ]

“morals” or “economics”, “state control” or “crime control”. Instead he proposed to ‘grasp
the facts of multiple casualty, multiple effects, and multiple meaning’.*%

We need to realize in the penal realm-as in all social
experience- specific events or developments usually have a
plurality of causes that interact to shape their final form, a
plurality of effects that my be seen as functional or non-
functional depending on one’s criteria, and plurality of meanings
which will vary with the actors and audiences involved- though
some meanings (or, for that matter, causes and effects) may be
more powerful than others. The aim of analysis should always
be to capture that variety of causes, effects and meanings and
trace their interaction, rather than to reduce them all to a single
currency. 36

And then Garland advocates a different research agenda,

The phenomenologists hold that we must cut through the
tendency in the West to believe we understand things if we only
know their causes, and to find out and describe instead what
the thing is as a phenomenon-the experience, as it is given to
us, in its “givennes”. First, that is, we must know what we are
talking about. This is not to rule out causation and genetic

134 |bid., pp.119-120.
135 |bid., p.154.
136 |bjd., p.155.
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development, but rather to say that the question of why one is
what one is does not have meaning until we know what one

iS.137
In phenomenology the question is ‘What is the experience in its immediate givenness?’. This
releases the interviewer from the cause and effects cycle. Despite why and how being
connected, the latter sustains the ‘continuity of the experience’. Because continuity is not a
cause, it indicates the ‘ongoingness of experience’.*® In Wacks’ editorial introduction to a
foundational text on jurisprudence, he summarises the ambition of theory (from a legalistic
perspective) as onw in which,

Legal and political theories are not descriptions of brute facts.

Nor are they merely postulated ideals or aspirations. Theories

reflect and reflected in our social relationships. And the

historical development of our social life is itself a part of the

intellectual evolution of our ideas... And, if understanding a

moral or political concept is a matter of understanding the ‘form

of life’ to which it belongs, an articulation of this or that

conception may well require attention to its history. Moral and

political values thus cannot and should not be discussed in an

isolation from the institutions and social histories that shaped

them. %
Sociological theories may guide us in understanding punishment with their discussions on
the development of policy and the social consequences it might have. They can also reveal
the dynamics of institutions, their effects and characteristics which might otherwise remain
unacknowledged. Garland emphasized the importance of empirical research that can

determine ‘how these conditioning circumstances come together at a particular moment to

shape a course of action or define a particular event’. Thus we should take the advantage of

187 Kidd, W. J. (1993) ‘Investigative Interviewing: Phenomenological Approach to a Universal Method.’
Dialogue and Humanism: 3(2): p.3, quoted from May, Rollo (1967) Psychology and the Human Dilemma.
Princeton: D. Van Norstrand Co., Inc.: p.88.

138 Kidd, (1993): p.3.

139 Wacks, R. (Ed) (2009) Understanding Jurisprudence: An Introduction to Legal Theory. New York, Oxford
University Press: p.5.

43



the theory as interpretive tools to guide and inform us in empirical inquiry,” not a substitute for
it’.140

However, can sociological interpretation of punishment give us the internal vision of the
parties, the reasons why they kill, why they punish, the conscious experience and
perceptions of punitive practices and how they are constituted in real experiences? Can we
understand the punitive practices unless we know the reasons and their implications on each
party?

It can be said that although they differ in some aspects phenomenology and
scientific/normative methodologies share a common ground: they are both situated in
phenomenal experiences and thus both are empirical. Additionally both methods require
observation and inference. The differences emerge in the way that they observe or make
inferences. It is believed that phenomenology does not offer ‘a new view of observable data,
rather it presents a “new way” of viewing what is genuinely discoverable and potentially
there but often is not seen’.’*! What is aimed to recover is, then, to benefit from the
theoretical and sociological discussions about punishment and beyond empirical research -
dependent on external observation - and it aims to understand the other and internal means

from the eyes of each party and thus to acquire different notions of justice.

140 Garland, (1991): p.156.
141 sanders, (1982): p.357.
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Chapter Three

Experience and Interpretation

3.1. Turning the Nature of Lived Experience!#?

The fact that phenomenological research is not a disembodied inquiry means that it is always
a project, a thoughtful project of someone, a real person. Thus phenomenological inquiry is
the process of deep questioning of a certain phenomena. In order to find out the appropriate
topic for phenomenological inquiry, Van Manen argued that we should first question the
‘essential nature of a lived experience: a certain way of being in the world’. Then he argued
that the phenomenological inquiry becomes no different than ‘an artistic endeavor, a creative
attempt to somehow capture a certain phenomenon of life in a linguistic description that is
holistic and analytical, evocative and precise, unique and universal, powerful and eloquent’.
Therein the phenomenological concern holds both the ontic and ontological nature of a lived
experience.
My questioning started as an idea inside me that made me concerned and eager to
investigate. My state of mind was like this,
I am convinced that not one of our writers, past or living, wrote
under the conditions in which | constantly write. Turgenev would
die from the very thought. But if you only knew how distressing
it is to spoil an idea that has been born in you, made you
enthusiastic, of which you know that it's good-and to be forced
to spoil it consciously!
Dostoyevsky
(Letters 1I,pp.200-1)**

| began to chew over the object, practice and the result of punishment on each side - state,

victim, offender. It was not a one dimensional picture and | realized that each dimension had

142 Manen, (1984): p.40.
1431hid., pp.40-43.
144 Dostoyevsky, F. (2000) Crime and Punishment. London, Wordsworth: p.v [introduction].
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different expectations, experiences, understandings and actions from the implementation of
this practice. It was while | was reading Resurrection by Tolstoy, quoted at length below, that
| came across:

“What is one to do with the evil doers? Surely not let them go
unpunished?” no longer confused him. This objection might
have a meaning if it were proved that punishment lessened
crime, or improved the criminal, but when the contrary was
proved, and it was evident that it was not in people’s power to
correct each other, the only reasonable thing to do is to leave
off doing the things which are not only useless, but harmful,
immoral an cruel. For many centuries people who were
considered criminals have been tortured. Well, and have they
ceased to exist? No; their numbers have been increased not
alone by the criminals corrupted by punishment but also by
those lawful criminals, the judges, procureurs, magistrates and
jailers, who judge and punish men. Nekhludoff now understood
that society and order in general exists not because of these
lawful criminals who judge and punish others, but because in
spite of men being thus depraved, they still pity and love one
another.14®

It became clear to him that all the dreadful evil he had been
witnessing in prisons and jails and the quiet self-satisfaction of
the perpetrators of this evil were the consequences of men
trying to do what was impossible; trying to correct evil while
being evil themselves; vicious men were trying to correct other
vicious men, and thought they could do it by using mechanical
means and the only consequence of all this was that the needs
and the cupidity of some men induced them to take up this so-
called punishment and correction as a profession, and have
themselves become utterly corrupt, and go on unceasingly
depraving those whom they torment. Now he saw clearly what
all the terrors he had seen came from, and what ought to be
done to put a stop to them. The answer he could not find was
the same that Christ gave to Peter. It was that we should
forgive always an infinite number of times because there are no
men who have not sinned themselves, and therefore none can
punish or correct others.4¢

Lev Tolstoy, Resurrection

145 Tolstoy, L (2000) Resurrection. A Penn State Electronic Classics Series Publication: pp.484-85.
146 |bid., p.484.
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| found myself questioning whether punishment is something as effective as we are lead to
believe ? What Dostoyevski argues in his book Crime and Punishment is that ‘the legal
punishment imposed for a crime frightens the criminal much less than the lawmakers think, in
part because he himself psychologically demands it."*4’ | suspected a radical counter-intuitive
contention: What we are doing under the name of justice could be resulting in the opposite.
This contention became the core social scientific problematic of my thesis and thereby
prompted my investigation into experiences of the criminal justice system.

In particular, what triggered me to write this thesis on this topic was after my acquaintance
with a man while | was sitting at my grandmother’s house three years ago. He and his family
— his wife and sixteen year old son - came to see my grandmother and aunt as a guest. He
was an ordinary man, and he was just like a family man, and a good father. As the
conversations proceed, | realized that he had been to prison two times accused of killing two
people.

He was talking about the prison as if it were a camp to which he used to go, there was
another life there, a life which has no relationship with the psychology of guilt. The situation
was as if he knew the official reason for why he was in prison but that was all. He went to
prison two times and in total sixteen years. He had reasons to kill, he told me. He told me
that if the same things were to happen, he would act the same. So after sixteen years he still
had his own reasons, he still had his same moral vision and understanding of life. He was in
such a psychological make up that in those circumstances which he came across did not
give him another choice than killing. He was kept in prison for years but the conditions which

made him to commit such crimes were still outside.

After meeting him, | could not stop thinking about the object, the form and the
consequences of punishment. Why did he spend his sixteen years locked up in a place? Did

he become someone different than before? What did the victims’ family gain from this

147 Dostoyevsky, (2000): p. v.1.1. [introduction].
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process? Were they satisfied by him being in prison? Did they recover from their injuries
more easily? What did the state achieve by him being in prison? Did the punitive practices
help to deter him for further wrongdoings? He was a murderer for the state and for the
families of the victims, but he was an honorable man and a father. Should we judge one’s
actions by only the memory of others or should we look at them by isolating them from the

external elements?

3.2. Experience as We Live it 148

| chose phenomenology as a research technigue in order to understand what is being in
prison, or being the victim’s family like? What practices does the state perform in this
process? What are all these experiences like, and how do they differ, if so, and in what
ways? Because the central concern of the phenomenological research is to return to an
‘embodied, experiential meanings aiming to fresh, complex, rich description of a
phenomenon as it is concretely lived’ | wanted to use it as a ‘meditative philosophy’ which
penetrates in to person-world relations and gives us the lived experiences. 1*° This
experience is not a passive experience as in the sensory form, it is the active, conscious
experience through which we live or perform rather than just observe or engage. This is a
first person feature which is experienced through living and performing.**® Thus my aim was
to find meaning in the experience which constitutes my starting point.

As noted earlier, because Husserl believed that there are common features to any lived
experience of all persons, he argued that to grasp a generalized description is possible. Thus
in order to consider the description of the lived experiences a science, he tried to find the
nature of the phenomenon by generating; what he called universal essences or eidetic

structures. In this context, Husserl tried to make phenomenology a rigorous science by

148 Manen, (1984): p.40.
149 Finlay, (2009): p.6.
150 stanford Encyclopedia of Philosophy. Retrieved From: http://plato.stanford.edu/entries/phenomenology/
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underlying to imply the technique of bracketing.'*! Again, to repeat a core tension in the
approaches of phenomenology, if we follow Husserl he argued that in order to acquire a full
understanding of phenomena and to liberalize from researchers’ prejudgments, researcher
should keep a distance from his/her own subjectivity through bracketing. Thus bracketing
assumed that knowledge and experience can and should be separated by the researcher.
However, Heidegger challenged this assumption by claiming that it is not possible to
separate a person, as a ‘Being-in-the-World’ from the world because it is our shared
humanness and life experiences that develop meaning thus bracketing results to lose our
capacity to understand by shared experience and meaning.®? My response to the
differences to Husserl and Heidegger was to take those two opposing ideas into
consideration for the sake of my phenomenological study to contribute to truth, and |
deliberately and consciously tried to bracket myself in order to understand the participants’
phenomenon. | believe that the audio recordings and my transcription and translation of the
interviews further contributed to this aim.'*® However, we should not underestimate that
phenomenological research design emerges while one conducts it, thus | might have shaped
it in the way that | see things.

According to van Manen writing, interviewing and observation are three ways of
collecting data. *** | made interviews which allowed me both to discover a rich and deep
understanding of the phenomenon as well as form a dialogue between me and the
participants about the meaning of the experience.

In total | conducted three interviews. My first interview was with ‘the man’ - | will call him in
this way - | met in my grandmother’s house. The interview was held under the ‘gatekeeping’
of my grandmother and aunt. The man was assured to make the interview before | went to

talk to him under the ‘gatekeeping’ of my aunt. | assured him before, through my aunt, that

151 Lopez & Wills, (2004): pp.726-727.

152 pascal, (2010):p.3.

18 Here, I inspired from ‘Validity and Truthfulness’ part of the article; Groenewald, T (2004) ‘A
Phenomenological research Design Illustrated’. International Journal Of Qualitative Methods, 3(1): p2.21-22.
154 Earle, (2010): p.290.
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the process was going to be kept confidential and anonymous, and | repeated this as soon
as | met him. | asked also for the consent of the man through the ‘gatekeepers’ to hold the
interview under voice record. Through my gatekeepers | made him to know - because the
interviewee is Turkish — that a copy of the translation of my thesis (or at least the chapter that
contained his words) would be given to him on completion of the thesis. | have ensured that
prior informed consent was given by the man, first by a ‘phone call through my ‘gatekeepers’.
| have ensured before and while talking to the interviewee that he was still voluntarily talking
to me (because he may have changed his mind at any point). | gave him a consent form in
Turkish to the man to sign. He signed two copies of the form and | gave one to him and took
the other (See Appendix A). Although | wanted to keep his name anonymous, he said that it

does not matter to him. Anyway, we signed the form (English translation) below:
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Table I: The Consent Form

Middle East Technical University Northern Cyprus Campus
Department of Political Science and International Relations

| volunteer to participate in a research project conducted by Gizem Sézkesen from Middle
East Technical University Northern Cyprus Campus. | understand that the project is
designed to gather information about academic work for a master’s thesis titled: ‘assessing
the justice triangle: a phenomenological analysis of the victim, offender and the state’.

| am aware that my participation in this interview is voluntary. If, for any reason, at any
time, | wish to stop the interview, | may do so without having to give an explanation. |
understand the intent and purpose of this research.

| have the right to review, comment on, and/or withdraw information prior to the paper’s
submission. The data gathered in this study is anonymous with respect to my personal
identity unless | specify/indicate otherwise.

| grant permission for the use of this information for a master’s thesis. | will be given a copy
of the interview as:

| have read the above form, and, with the understanding that | can withdraw at any time,
and for whatever reason, | consent to participate in today’s interview. | have had all my
guestions answered to my satisfaction, and | voluntarily agree to participate in this study.

| have been given a copy of this consent form.

Participant’s signature Date

Interviewer’s signature
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The interview was held in a store which is owned by a contact who knows the man. So we
invited the man to the store to talk. My contact was also a friend of the man; | think this made
the man more relaxed and eager to talk. We were sitting alongsde with the man. It was
approximately one meter between us. There was a table in front of us. While he was talking, |
was looking at him and mostly he was looking at a point on the table.

The four paragraphs below are my field notes that | have taken one day after the interview

with the man :

‘The Man’ came to the store. He sat down. After a short general
talk | told him my aim. He said: “Okay, my brother we*® can tell,
you ask we can tell what is required.” The first set of records
that | have taken — lasted about 9 minutes- | realized that the
fact that he was being recorded was preventing him from talking
with ease as himself. He wanted me to stop the recording — |
mentioned above, lasted about 9 minutes - without talking, only
showing that “stop” impression with his eyes. However, while he
was talking in general he did not look in to my face. He was
looking somewhere — not to a particular spot - in front of him, in
other words, he was looking over somewhere in front of him.
During the whole interview which lasted approximately around
one hour and twelve minutes, he talked as if he was telling to
someone in front of him, he only looked towards me two or
three times.

After stopping the first recording he started to talk more like
himself. He said to me that while talking, they'*® are normally
using daily terms, but they think too much [when being
recorded] how to talk like this. | told him that he can talk
naturally, | assured him that | am the only one to listen the
recordings and the recordings will be transmitted through
writing.

| started the second set of recording after he got his rythym of
his natural attitude. | made a record sign with my hand while he
was talking and | started. This time he was talking more fluently.

1% He started talking in the subject of ‘we’ especially in the beginning because that time he
was consciously aware that he was being recorded and he was using it as a kind of
presentative language, which in Turkish represents a slang or patois - not an insolent or rude
type, more like a street banter - language that gives the impression that he and people like
him who are victimized by their own fate. As the conversation proceeded, he gave up using
the pronoun of ‘we’ because he stopped trying to control himself and he forgot that he was
being recorded and moved into his casual discourse.

156 He used ‘they’ because he continued talking in the subject of ‘we’.
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He spoke and | listened. At some point his eyes became full of

tears, it took approximately five minutes for him to finish a

sentence. He was talking about his father. Then he could not

hold himself back and cried.
I made an interview with the Man as the representative of both the guilty and the victim. |
chose to take him as a victim because he was the person whose brother was killed. | am
aware of the fact that he is the killer himself may alter his perception of being a victim of
another kind, for example a victim whose relative is killed by someone from outside however,
| could not convince him —The Man- to make an interview with his sister, or | even could not
ask to talk to his nephew —the son of The Man’s brother-. However, while looking at the
victim’s perspective | tried to include the parts in which he shares his feelings and
recollections as being a man whose brother is killed, and | included the parts in which he
talks about the situation that his brother’s family was faced. Through that manner | tried to
get a victim’s perspective. The other two interviews are made in order to look at the
perspectives of the state.

The second interviewee - whom | will call ‘participant A’ - was with a public (state)
prosecutor (savci). | reached him by the ‘gatekeeping’ of a friend who is a close friend of the
daughter of participant A. | contacted participant A through that friend thereby with his
daughter, and requested to make an interview about my master’s thesis dissertation.
Participant A directly gave an appointment. The fact that | reached him through the
gatekeeping of his daughter, made him more enthusiastic about me and he was eager to talk
to me. Participant A refused to sign the consent form and he wanted his name to be kept
anonymous. He rejected his voice to be recorded but he consented to me taking notes while
listening and to use his anonymised responses.

The third interviewee - whom | will call ‘participant B’ - was a criminal law lawyer. |
reached him under the gatekeeping of a lawyer friend. He deliberately wanted the interview
to be recorded. He refused to sign the consent form but he wanted his name to be given.

Nevertheless | choose to keep his name anonymous. His interview was different from the two
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others because he wanted me to send questions beforehand so that he could prepare the
answers.

In general during the three interviews, in order to have a pure understanding, | did not ask
many questions and | remained silent while the participants were talking. | tried not to
encourage or discourage them with my facial expressions or head movements. | tried not to
be biased with my questions in order to grasp their perception of the topic they were talking.

As a matter of translation, throughout the interviews no interpreter is used, since as | am
the researcher, they are translated by me. First the voice records and hand notes are
transcribed to a written format in Turkish, then the parts that are going to be used are
translated in to English. | did not include in this thesis parts which | believe are not relevant to
the thesis and especially the parts about the Man in which he gives some private information
about himself and his family.

The translation of this research followed a word for word process - or a process that is as
close to that ideal as possible. Neither —the themes nor the explanations- that | have
recorded her contain summaries of what was said originally. All the words that are written
are the verbatim original words of the interviewees. For that reason the translation might
require the inclusion of a ‘foreignism’ which means that if someone reads it one can tell that
this is not an original work but a translation.*’

For the matter of reliability the transcripts were translated in a meticulous manner by
giving attention to contextual and collocational nuances of each word and phrases that the
interviewees use.'®® When needed there are additional explanations which are separated
from the original texts and given as footnotes in order to further clarify the words and
phrases.

While analyzing the data, except from The Man, | have deleted very minor parts which |

saw irrelevant from the transcripts. In the case of the Man, in order to acquire a story in a

157 Rohinson, D (ed) (2003) Becoming a Translator: An Introduction to the Theory and Practice of Translation,
New York, Routledge: p.10.
1%81hid., p.12.
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logical order, | deleted the parts in which he was giving too detailed information about his
family, and the parts in which he was repeating the things he said, or while he was telling a
detailed process which | thought irrelevant to the thesis.

Then | was confronted with a decision on how to provide the stories to a written language
from the transcripts in order to better focus on the central matter of the interviews. Because
the tone of voice, silences, hesitations, mannerisms and so on, gives a particular meaning to
the data, | included those in my transcripts in order not to ruin a full understanding of the
inquiry. In order to keep the logical order of the transcripts | wrote them down in the order
that they are spoken. Firstly | have divided the transcripts in to concepts then | extracted
thematic statements comprised from participants’ actual words. So below, the interviews are
firstly divided in to concepts, then in to thematic statements which most of them include an
explanatory story under. The thematic statements are taken from the stories. They are like
the substances of the stories. However there are some thematic statements which do not
have an explanatory story under. Both the thematic statements and the stories are in another
font which are all original —translated- words of interviewees. | wrote the thematic statements
mostly corresponding with the sequence of topics arising from the interview order.*>°

| have included the original translations of three interviews (in Turkish) in order to provide
the readers -who know Turkish- a better insight to the interviewees contrary to the ambiguity
that might be created with translation. As a matter of fact translation might cause changes in
meanings although | attempted to avoid strongly by following a word by word process. Thus,
including the translation might help Turkish speaking readers to better see the stories and

their sequence. The transcripts of all interviews can be found in Turkish in Appendix B.

3.3. Reflecting on the Essential Themes 1%°

159 For this part, | inspired from: Caelli, (2001): pp.278-79.
160 Manen, (1984): p.40.
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3.3.1.Interview |: The Man
For the case of the Man, before providing concepts, thematic statements and stories, | will
provide the legal prosecutorial opinion which was given in the case. (The names of all

persons are omitted and given as elipsis)

Table II: Criminal Court Report

OPINION ABOUT THE PERSON
TO THE CRIMINAL COURT PRESIDENCY- THE DISTRICT

FILE NUMBER:

PLAINTIFF:

COMPLAINANT:

SLAIN:

ACCUSED: THE MAN

OFFENCE: KILLING HIS BROTHER WITH GUN AND CARRYING AN UNLICENCED
SHOT GUN.

DATE OF THE CRIME:

INCIDENT: The slain ........... and The Man are blood brothers. Because ............. uses
alcohol, takes drugs for years and he does not have a job, he is a person who interrupts his family and
neighborhood, because he does not look after his family and does not care about his children. The suspect
The Man who is in a good position monetarily, still helps his brother ........... [who] pesters his brother in
order for him to give that assistance, yet despite thathelp ............ does not getof from his brother. The
Man back and threatens in a way which interrupts slain’s, suspect’s and his family’s is understood as a
result of the declarations made by the suspect and witnesses.

Lastly slain .............. is caught in a sexual relationship with his mother-in-law and later sexually abused
his wife’s sibling, and as a result fought with his brother-in-law ........... , stabbed by him and taken to the
hospital. The Man who was uncomfortable with the slain’s disturbance of those round about stopped
seeing him and refused to visit him at the hospital. One day before the incident while the slain ........... and
his wife went to hospital for a check up, teased The Man and the hassle between them is prevented by
people aroun

Suspect The Man frequently changed his address and telephone number due to the disturbance of the
slain and lastly he warned neighborhood in order not to tell the address of his house which he lately
moved. .......... found the number of The Man, called him and his friends and told that he will kill The Man,
threatened him, and continued to threaten by coming to The Man’s workplace and again on the day of the
incident called his house, disturbed them then came to his workplace and provoked an incident.

The Man who thought that as a result of his brother’s persisent actions that he and his family was going to
get hurt, told his wife that he is going to his work place to pay the workers wages, took his wife’s licenced
gun and went to the work place. After learning that his brother ......... and his wife are in the coffee shop,
he follows them to the coffee shop behind in order to ask why is he disturbing him and what does he want
from him. He shot his gun into the air once in order to menace his brother. Then he shot his brother, with
his wife’s licensed gun, who was hiding under the table until the bullets were all used. After the bullets
were used he again filled his gun with 5 bullets which he took with him as a reserve, and shot them all at
the slain and killed him from the long shooting distance from the head and body as it is stated in the
autopsy reports.

RESULT: The suspect The Man should be charged with TCKs 449, 51/2, 31, 33, 406! due to
killing his blood brother .......... as a result of serious unfair stimulation, with legislation number 6136 item
13/1, keeping and carrying unlicensed shot gun. Because the gun used in the crime was taken
unpermitted from the owner, it is decided that the gun should be returned to its owner ......... [The Date]

Signature of public prosecutor

161 These are references to Turkish criminal laws.



The Man : On Guilt

We grew up militant, we are hungry to love. We grew up in suburb, on

wooden couches.!®?

The conditions of life, the sufferings and trouble that life brought

condemned me to go into prison at the age of 18.

We were a person who wanted to be adapted with society however,
the conditions of life, but I meet with prisons at the age of
18. My sister was harassed while I was working at a
refrigerator factory [2-3 seconds silence]. My sister warn
those several times, she threaten for telling to her family
members, to me, in the end, my sister had a heart to heart talk
with me. Eee I killed the first person like that in the year
83. We met with prisons at the age of 18. In those times there
were martial implementation, my head was number 3, we were
wearing single type blue outfits. We met with our first honor

incident, honor killing like this.

The gun is in my hand, I am asking to him - his brother -
whether the things he said on the phone is still valid, he says

still valid. Then I said utter the word shahada,!®® at that

162 From my notes during the interview.

163 This is an Arabic statement which represents the Muslim declaration of the belief to the
unignesa of Allah and prophet Muhammeds being his Messenger. Muslims are responsible
to utter the word before they die.
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moment the movie broke. If he would say, bro I was with drugs,

she is my neice I will let him go, he says it is still valid.'®*

My brother abused me unbearably. I, with that anger pulled out the
weapon that was on me at that time,eeeee..[2-3 seconds silence], as a

result I killed him.

My own brother became addicted to alcohol, drugs, pill.
T11111'% with the actions he made, eee.. each

neighborhood, ,ecee headmen'!®®, the family members are witnesses
to the incident. Eee my own brother became drug addictive.
Although I repeatedly said him to be treated, eee he chose a
wrong relationship, he chose a wrong thing. Eee as a result

eee..eee we commited our second honor killing.

My own brother first sexually abused his own mother-in-law, eee
he sexually abused his sister-in-law. eee he is caught by the
husband of his sister in law eee, the husband of his sister-in-
law killed him. While he was in prison —-the husband of the
sister-inlaw - ee he - the brother of the man - was at
Yesilyurt State Hospital. My brother told me to call him
several times, I rejected and said that he was a wrong brother.

I told him that I do not want to see him and I want to break

184 From my notes during the interview.

185 This is a voice he made frequently when he was talking but as if thinking something else
deeply at the same time. While he was telling his experiences about imprisonment, he was
talking more smoothly. At this part of the conversation he used the sound ‘i’ and ‘eeee’
too much and he waited in between words.

166 Headman here refers to the administrative person of a certain district. It is one level below
municipality.
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off our family ties. Because my mom and dad were dead, the head
of the family was left to me. He wanted me to come to hospital
to see him, I rejected. After that, at several places, eee, he
prompted to my close friend that he would rape my family in
front ofmy eyes, I will rape his daughter, I will bind and he
will watch etc. That friend came and told those to me crying.
This was the last drop which overflew the glass. Although I
warned him several times eee, because he is already a

167

recidivist, he went inside several times due to drugs. I was

hiding my address and phone numbers from him.

Because I was working at a gallery, I was carrying high amounts
of money with me. For that reason I bought a licensed weapon,
Smith &Wesson 38. that day my brother broke into the carwash
store with 7-8 people, he called me, he tried to learn where am
I, where my home is from my sister. Me, with that anger, took
the gun which belong to my wife and went to the car wash store.
While I was listening what happened from people there, my
brother called. He told me that I am afraid of him and hiding
behind the skirts of women, not going out of your house etc and
aroused me. I went to the coffeehouse that he is in to talk to
him. At that moment he abused me unbearably. People sitting at
the coffeehouse are witnesses to this incident. I, with that
anger pulled out the weapon that was on me at that

time,eeeee..[2-3 seconds silence], as a result I killed him.

167 ‘to go inside’ in Turkish is used to express that some one went in to prison. It is a slangy
discourse.
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Because I killed a person, a guilt machine, a monster like this

state should reward and honour me.

188We did not kill for property, assets or heritage. This man
brought a stain to our honour. We did not ee, go and killed him
for property, assets or heritage. Because I killed a people, a
guilt machine, a monster like this state should reward and
honour me. If I did not kill him - his past criminal record,
his living style is known by everyone - whoknows how many

families he would ruin, what he would do to girls in society.

Thus we exterminated a psychopath, a monster spirited man and I do

not feel one gram of regret because of killing him.

If history repeats, I would do the same. As a result, the person I
killed is my brother, we came out from the same mother and father
however, five fingers of a hand is not the same. This man gave fear

to his environment he was a psychopath hearted man.

About the guilt, some feel regret some do not.

168 At this part of the interview he started talking too fast and in a manner in which he seemed
to forget that he was being recorded because he was talking in a discourse of daily
language. While trying to explain why he did kill, he was in a defensive mood as if he was
justifying his action of killing. And while he was stating his reasons to kill, he was looking to
my eyes as if he was expecting any act of approval from me.
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About the guilt, some feel regret some do not. Like us victim
of fate, we say that this is our destiny written, do you
understand, but he made a theft went inside!®®, will be
evacuated three days later makes the calculation of where to
rob next. People like us, we say as soon as possible we should

go near our children.

Okay god can take the soul that he has given but the film breaks off

at some point.

Okay god can take the soul that he has given but the film
breaks off at some point. If donkey is hurt it passes the
horse, isn’t it brother. It neutralizes, do you understand, now
he took one do you understand, he takes the girl, drags and
goes, what happens, film breaks off, regardless of what

happens, regardless of what it worths.

Thank god my father did not see those days, he did not see the day I
killed him. I know very well, I know in the presence of god, I know
for the head of my children, my father could not have endured to
that [crying]. While I was in prison, my father was a cardiopath, if
he had seen what has been lived today [crying], only for me his

heart would stop beating I know.

The Man : On Punishment

169 Inside refers to the prison.
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If the day that is expected will come, the suffering is holy.!7°

While I was in prison my family ruined. Eee my family ee could not

stand to the situation.

I was sentenced to 28 years, as an enforcement I stayed at
prison for 9-10 years. While I was in prison my family ruined.
Fee my family ee could not stand to the situation. My two
children, one daughter one son left homeless and refuged to my
fatherinlaw. His family was ruined thus two family became
shattered. As being two brothers, one of us went to cemetery

the other to prison.

He died once, I died thousand times.

He was put in to prison once, I died everyday. My family
ruined, I left my four year old son, six year old daughter. I
could not be near them in their growth period. He died once,
but I am a brother killer. Everyone should understand my state
of mind; society should not have acted in that way they acted
as 1if I was a murderer, monster. I could not sleep 24 hours,
five days, ten days. Everyday I lived that incidence. He died

once and went to the grave, I died everyday. When we got out we

170 Erom my notes during the interview.
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were isolated from society. Which door we went, shut on our

face.l!

If T had that authority, I would take those guilt machines with

French giyotine for them not to give harm to people.

Inside!’?, there are very little people who are fate convicts
like us. Lot of them are guilt machines thus there are people
who make this as a job. With theft, seizure with this, with
that, he will be evicted after three days,he sits with 2 or 3
friends and talk where to rob when they are out. [Laughing] If
I had that authority, I would take those guilt machines with
French guillotine for them not to give harm to people. On the
one hand people like this, on the other hand fate convicts like

us. I leave those issues to Turkish societies’ pre senses.

The Man : On prison

They brought room system in order to intervene better in prisons.

Before there was ward system in prisons. Eee, later after the
riot in 2001 they passed to the room system. Why they brought
this room system, before in ward system there were 80-100
convicts and they could not intervene in an incident happening

inside. Then they brought room system in order to intervene

1711t is a metaphoric theme in Turkish which means one is rejected when he/she requests
help from others.
172 Inside meaning in prison.
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better in prisons. In every room there are 12-15 people
staying, what happens inside if something happens prison

administration ee can take people they want from inside.

As far as I am concerned, prison is an open topped cemetery.

Prison is a place where liberties are restricted. So eee,
prison, eee, as far as I am concerned prison is an open topped
cemetery. Thus you put a person to the grave, you put the soil
on but a person who lies inside!’® faces with 40-50 meters of
walls ee gendarme sentinel towers, people inside, you can not
see anywhere apart from the sky. What I mean is life is very
precious there, there is a place which liberties are

restricted.

If you make them right green stuff from the canteen, barely you can

see green in that manner.

You look to your left and see the wall, you look to your right
and see the wall, you look to the down, see the wall your all
around is wall. If you make them right green stuff from the
canteen, barely you can see green in that manner. Accidentally
if you see an ant or a butterfly coming out of the cracks
between walls, this is your chance to see another alive

creature.

173 | ying inside means to be in prison. It is a jargonic discourse in Turkish. ‘Inside’ basically
refers to prison.
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There is another world. I wish god does not give it even to my

enemy.

For years, for example there is a rich class, he could pay one
trillion to eat that egg but he can not eat egg for 15 years.
As I told, egg is forbidden. In times of political convicts
ordered boxes of egg, diverged from the yellow parts and used

them to refute the concretes in order to construct tunnels.

If the day which has been waited is going to come, the suffer [the

punishment] is divine.

In prison, in prison my best learned two words are time and
patience. Best two words, it says if the say which has been
waited is going to come, the suffer is divine. If the day which
is waited is going to come, that you have been waiting, you
will come together will your family, the punishment, the

suffering you faced is divine.

The Man : On justice

Now justice [laughing] is totally in the hands of the government.

Now I, now justice[laughing] is totally in the hands of the
government. The structure of high judges and public prosecutors

have been changed with the last eee thing, eee, referendum, all
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in the hands of the government. The constitutional court,
referendum is being made, totally is in the hands of the
government. Now I do not believe in justice. As being a former
condemned, as being a former convict I do not believe in
justice right now. Why they did the referendum now anyway, in
order to change the constitutional courts structure and to
change with their colleague’s ee, judges eee judges, public
prosecutors, their own mans, everything is obvious, everything
made is obvious, me now do not believe in the justice

experienced now.

If there was justice, there would not be so much prisons opening.

If there was justice, there would not be so much prisons
opening, now everyday a prison opens, prisons do not close, now
as I know is 130. There are 135 thousand convicts in prisons,
not seen in its history. Now I am in ouch with my friends in
prisons, I am corresponding with them ee now in ten people
wards they are fifteen people like fish stowage, twenty people
sleeping. Now 1in every prison two times more convicts than the
capacity is inside, now everyday a new prison is being open.
They say that they are closing [laughing] but they are closing
prisons which remained in villages, districts, cities. Everyday
they are opening high secured e type, b type, m type, k type

thing type new prison is launching.
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I sacrificed myself for a man like this. At which part does fairness

exist, does law exist does Jjustice exist..

Sainted!’*- father of ‘The Man’ - died, sainted’s pension was
left to my mother. This brother of mine, my every sibling
knows, all family members know, all neighborhood knows, he many
times went in front of the bank beat my mother and took her
pension [6 seconds of silence]. I sacrificed myself for a man
like this. At which part does fairness exist, does law exist
does justice exist, my two children were left homeless. For ten
years they slept and woke up with me, his three children were

left homeless, who is guilty here, to whom should we blame?

The Man : on victimhood

This is something which does not have a compen.. compensation for
each side, never will come to its place again, never will have a

compensation eee...[grizzling incoherent words].

Of course this affected both sides, his 2-3 children eee
innocent, unaware of anything they are left homeless, eee, as
a result also, in the end, in the end they are children of
brothers became enemies so, necessarily, necessarily one side

is hurt, eventually, no matter how much we have motivated them,

174 Sainted is a religious term that is used when one mentions about someone dead. It
means to ask for mercy for the dead.

67



they did not want to see each other in any occation let it be a
feast or a special day. Eventually two sides are victimized. We
lost our ten years, the other side lost the leader of the
house, ee they, the conditions that the children grew up,
conditions of life eee of course pain..pain, the things we lived

is painfull.

It is hard for me and for them when you do not have a source of
income. Us, me had hard times in prison, I was in need of a
cigarette money. There were days which my family could not send
me money, mostly I could not smoke cigarette. Mostly I borrowed
my razor blade from my friends and mostly, I did not tell to
them I shaved with the razor blade which they threw in the
dustbin. I washed my clothes with the soap which administration
had distributed us. Of course while we are living those, we
have two children outside, we have a family, what they live,
how they survive, eee I could not understand. On the other hand
my brother’s whom I killed has two children, has a wife. She
faced with a hard situation. Eee as the information I had,
lastly she went for home labor jobs. Eee they are hard
conditions, words are not enough for them, words [voice
vibration], how can I talk, how can I explain, what can I tell
so destruction, destruction for both sides. This is something
which does not have a compen.. compensation for each side,
never will come to its place again, never will have a

compensation eee...[grizzling incoherent words].
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I tried to motivate him [the son of ‘the man’s
put in the place of my son because they do not
guilt. I tried to raise him as my own son but.
incoherent words] so something, as a result he
does not understand as a result he is hurt, he
am your uncle I say this but necessarily he is

of grudge against me.

brother], I tried to

have any sin or

..[lgrizzling

is his father, he
is hurt, I say that I

angry and he is full

Lastly I took my nephew in front, he was caught to chlorosis,

the son of my brother whom I killed. I went to visit him at

hospital, he showed me a huge reaction, he said that you killed

my father and whatever the conditions we can not come together.

I tried to motivate him[the son of ‘the man’s brother], I tried

to put in the place of my son because they do not have any sin

or guilt. I tried to raise him as my own son but...[grizzling

incoherent words] so something, as a result he is his father,

he does not understand as a result he is hurt, he is hurt, I

say that I am your uncle I say this but necessarily he is angry

and he is full of grudge to me. I feel, I feel, in feasts or

the hardest to me, hardest to me, one day before feasts he

passes in front of my store he says I am going to my fathers

grave, understand my feelings at that moment...[silence for half

minute].

My other brother beat my father too much, too much. I do not say

this with my own feelings, all siblings know this, all neighborhood
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that we live in know. My brother was always a bad child for us,

child to my father.

bad

My mother and father died before I killed my brother but they

suffered too much because of him. Everyone, the family,

neighborhood, know this..[3 seconds silence]. My sainted brother

beat my father too much, too many times. My father [sighting]

was a very sapling man, my father was a very brave man. My

father was a very gallant man. I always tried to be a reference

child to my dad [sighing, difficulty in talking] but.. my other

brother beat my father too much, too much. I do not say this

with my own feelings, all siblings know this, all neighborhood

that we live in know. My brother was always a bad child for us,

bad child to my father. This sibling of mine, whenever we were

talking to my father he was saying that he was ashamed of

having a child like him [crying]. My father was saying either

they gave me the blood of an ape or they changed this -‘the

man’s brother-. Because my brother could not be a worth child

for us [3 seconds of silence].

One week after the interview, he sent me his legal papers (because | had requested them)

which included a cross section of newspaper articles in which his incident was reported and

he also sent me a poem that he had written in prison. This poem, since it was his own words,

seemed to reflect his own search for explanation. | reproduce a translation of this poem:

My Faith!7®

175 This is a poem written by ‘The Man’ during his years in prison.
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‘The Man’'’®" is my name, I'm in the summer of my life
Honor is my mihrab, humanity is my miraj
Chivalry is sultanate and it's the crown on my head

I wasted my life for a word today

I won't let the downtrodden fall prey to wolves and birds
Whatever happens to the aching head is from the Lord
Even if I die I won't step back, I won't regret

I wasted my heart for a betrayer today

I didn't get wearied from the right, I never lowered my head
Those who commit treachery clearly are originally bastards
I won't leave the judgment to the afterlife, I will lynch

I wasted my years for a dishonorable person today

I equate patience with silence, I wish for peace
I eat those who are shameless in one bite
I care for and love those whom I know as friends

I wasted my oath for a traitor today

I sacrifice my soul, my blood for the Lord
I have two children, even if they will become orphans
Even if my wife becomes a widow and mourns

I wasted my soul for eleven bullets today

Let my kith and kin not be offended towards me
All the world on one side against me, I'm on the other side
No case against the executioner of those whose murder is warranted

I wasted my world for the afterlife today

176 Here he uses his real name and surname.
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We are Ottomans, we have never changed
Do not mourn, do not lament
Take refuge in Allah, do not worry your heart out

I wasted my youth for a swearword today

When the fervent heart blows, becomes a bird and flies
When it gushes like bubbling brooks today
When my anger becomes hot oil and overflows the cauldron

Don't confront me, or I will burn you today

If you are right, don't fret, i will embrace you as a friend

The poor, the needy, it doesn't matter, my Lord gives us our daily
bread

No mercy for the betrayer, the traitor and the dishonorable,

I will gouge out their eyes I add a life sentence to a life sentence
today

Love is what lies in my core, heart is my belief
I have no grudge against anyone but me
The Kaaba is my direction, Islam is my belief

I hold to my bosom those whom I hold dear today

I don't hurt the downtrodden, I can't even harm an ant
If I see crying eyes, I can't help but cry
I don't ask for anyone except the beloved, I consider them forbidden

The winter arrived to my heart's garden today

When others sincerely ask for their brethren
I fired bullets with my own hands

Even if what I did was right, my conscience is eating me from deep
inside

My wife, my children should give me their blessings today

If death takes me, they won't question me

The Quran commands to kill those who betray
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Even if it wasn't me, someobdy else would take life

I carried out the known commandment, I was exonerated today

These are commands of that who makes the impossible possible
Surely the years shall pass, this way or that way
I have my beloved and my children, they wait for my return

I tied hope to patience today I promised to my family that I will
get out healthy one day. '”’

3.3.2.Interview II: Participant A: The Public Prosecutor

It should be remembered that participant A did not want his voice to be recorded and thus
the notes below are my notes of what he said. They are not verbatim, but were taken
contemporaneously. Secondly it is important to emphasize that this talk started as an
interview but turned into a conversation which | was aiming to make. After the first three
questions | did not talk too much during the whole conversation. He got his path and talked to
me in the way he was comfortable. He acted as if | was a friend of him and we were having
coffee together on an ordinary day. My guess is this was because | reached him through
people he is close and | especially tried not to give him the impression that this was a formal
interview. | felt that he was comfortable and he could thus open his personal domain to me —

which is very crucial in phenomenological research - throughout the whole interview.

The public prosecutor : On quilt

We can define guilt as the actions which ruin public presence and

trust.

177 The poem is translated from Turkish by Koksal Karakus.
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Rules and regulations change according to the society but one
of the main mission of the state is to provide trust and
presence to society. Actions which ruin this system can be
called as guilt. In order an action to be counted as guilt is
that it should have happened in the way that it is indicated by

the law. Not knowing the law is not an excuse.

The public prosecutor : On justice

We cannot say that rules and regulations are conducive to Jjustice

People who regulate the law are not the gentlemen of the long
robe, parliament regulates the law, and we apply it. To
illustrate, in 2005 the change in criminal law was made in a
very short time. It is changed by a community of academics not
the implementers. They shaped a criminal law in 3-4 mounts,
this cannot happen in this short time. In other countries they
accept changes in five years with a community consisting of the
whole society. It comes into force in five years. We can not

say that every decision is right.

I do not believe to a real satisfaction of justice.

A decision which would satisfy three sides (victim, guilty,

state) together does not come out of a court. All sides see

themselves right.
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Judiciary is weaker in our country than other countries.

I do not believe that law is conducive to real legal order. I

do not think that it satisfies citizens. In this period

judiciary’s dignity is being taken, it is being made weak.

The public prosecutor : On punishment

State punishes in order to isolate people from the society

State isolates the guilty in order he or she to realize that
law is violated. Unfortunately it is not satisfactory.

Punishment can not be done only via giving harm. If so, that
person becomes dangerous. The harmful practices of punishment

come from the inadequate facilities of prisons.

The public prosecutor : On victimhood

There are the ones who are victims of fate.

To illustrate during Ramadan, in a town there were lots of
theft incidences between iftar-evening meal during Ramadan- and
sahari-meal during dawn before Ramadan-. Basic food were being
stolen. The thief was finally found after 2 or three months. He
came, I asked why he did this. He said that it is winter, his
wife is sick, he has a kid, he does not have a job, he

requested a job from the district governorate and walked to the
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city -12km- everyday to find a job, he could not find a job and
he could not find coal. He told that the state could not find a
job to him. They searched his house and saw that the things he
told were true. My conscience was tingled but I did not have
anything to do. He got arrested and sent to prison. Leaving

that family in such a situation was something to be ashamed of.

If you dig in each guilty, there comes a human.

Public prosecutor knows what the victim has gone through but judges

do not.

Every incident is interpreted in favor of the suspect. If there
is not enough evidence, suspect becomes acquitted. This is good
from the side of the rights of the suspect but judges do not

know what victims gone through but we-as public prosecutor- do.

For example, public executors do the autopsy and give to a
relative. We see that situation, we hear the mourning. While
investigation goes on, Jjudges do not witness these procedures,
we file a lawsuit and come before the judge approximately 6
months later, judge reads the incidence as reading a novel.
Because they do not witness to the misery of the victim judges
are more brutal, prosecutors are softer. Time makes us to

forget everything but the one who is lost does not come back.

The public prosecutor : On prison
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I believe in the necessity of prisons

How are we going to deal with the crimes which are committed by
monstrous feelings? There are the ones who kill people for
their own pleasure. There are people who commit murder with
pleasure and do that as if it is a work of art. There are ones
who tell the sounds of people dying in pleasure, how are we
going to deal with those? Prisons are essential but in order to
bring those people back to society there should be public works

before evacuation.

3.3.3.Interview llI: Participant B: The Criminal Lawyer

The criminal lawyer : on the state

State is the institution which is the authority to control free will
of the individuals. State is the internal affairs ministry,

transmission ministry, it is the police or the soldier.

The criminal lawyer : on justice

Justice is equality before the law.

Citizen and the state should not be judged differently. There

should be the supremacy of the law. To illustrate, in Turkey in
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case of unfair arrestments, you have the right to prosecute the
state. What does this mean? The good features of a
constitutional state is that the state accepts its wrong

behavior.

Justice and rightness changes from the perspective of the one.

There emerges a private expectation. The suspects expectation
from a criminal judgement is to come out with the least or no
penalty. What is the expectation of the wvictim, his private
expectation is the achievement of justice and wants the people
who victimized him/herself get the greatest penalty within the
system. In general after the criminal judgments no one becomes
happy as a result of the consequence. However, criminal
judgment does not have a mission to satisfy everyone. The aim
of the criminal judgment is to manifest justice. The problem
should be solved in fairness. The expectation changes from the
perspective of the persons perception of life. Here the issue
is to ensure the trust. To whom? To the state, to the judicial
system, to the judicial process, o the judge, so trust to the
belief that the state is going to remove the victimization and
belief that the people who victimized will get the penalty

which he/she deserves. I guess this is what is expected.

Now, while a judge decides, firstly he/she should abide by the
evidences in front. A judge should abide by the constitution

and law within the existent system, this is two. Thirdly, judge
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should abide by his/her conscience. In other words, for a judge
to decide fairly, he/she should be withdrew from personal
expectations, benefits, political ideas, own ethical
understanding, subjectivity, he/she should be objective. Not
according to ahmet or mehmet-ordinary names in Turkish-, or to
a or b company, as said before, he/she should decide according
to what law commands, what evidences show and what his/her
conscience tells. If you pay attention to gown that the lawyers
and judges wear, they do not wear it under hygienic purposes
[laughing] . The symbolic purpose and meaning of the gowns are,
in the process of decision and judgment, the robes should
decide without the effect of their personal expectations and
biases and they should cut their relation with the external
world in personal sense and they should become interactive with
their conscience. If a judge wants to decide fairly, those

should happen.

Every lawful act does not mean that it is juristical.

Jurisprudence has its own laws. You can find law everywhere,
even the most authoritarian and totalitarian regimes you can
find law. In Libya there was law, in Kaddafi period there was
law, now there is law as well. In Iran, in Khomeini period
there was law, there is law now. In Egypt there is law.
Something lawful does not mean that it is juristical. To
illustrate, a judge gives a decision in Turkey which the ruling

party of the country thinks that they will not get the expected
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result from that judge so they formulate an excuse and give him
a designation. They bring the one who will decide in the way
that they have expected. Here, there is no justice. Here, the
act that the state does is not juristical. Maybe it is lawful
but not juristical because at that moment justice does not
serve for the ones who deserves, it serves for the ones who has
the power to shape justice. Then, we can not talk about a
constitutional state. If justice becomes on the side of the
powerfull-which has the power to shape justice- we can not
count it as justice. Justice becomes like a grayish blue eyes.
At this moment state should be conducive with the norms of the
international law and principles of rights and liberty.
However, i1f the state is paying for judges how independent can
they be from the head of the state? To illustrate, in developed
countries judges are appointed, promoted and paid by the
decisions given by establishments selected from those judges.
But in developing or less developed countries, oriental
societies, if authority and power is held by the same
institution there is a high tendency to use this power on the
contrary of law. Turkey thus established the system of
separation of powers. If there is dependency one does not trust
to the judicial process within that country which brings out
anarchy. If one does not trust to the decisions that are going
to be given from the beginning, it is not possible for a state

to provide justice.

Justice should keep up with the societal dynamics.
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I expect a right judgment and equality from a just system. A
justice who ignores parties’ expectations, senses, pains and
pleasures is not conducive with my idea of justice. A cold
justice —-they say like a court wall- is contrary to my
perspective of life. In my opinion justice should be like bread
which just came out of the oven. It should be conducive with
the expectations of the society and people. Judges should
decide according to the societal dynamics. To illustrate, in
industrial societies there are lots of car accidents. There are
both personal errors and public negligence in those cases.

Secondly, car accidents are not intentional kind of crimes.

As far as I am concerned, Jjustice is possible as long as democracy

is developed.

By saying democracy I do not mean election results. I mean
democracy to be a value and understanding within the relations
in society. While saying society, state is in this genre as
well. As long as a state removes itself from authoritarian and
totalitarian dynamics, justice becomes more realizable. To
illustrate, in Turkey judges see punishment as the only way to
deter a crime. Of course punishment is a way for deterrence but
it is not the only way. In this way we see how that
authoritarian and totalitarian apprehension reflects to people

through the canal of the courts.
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Decisions might shape through the apprehension of ethics. For
example in Turkey, punishment given is more in property cases
than cases related with crimes committed to people. More value
is given to property which is linked with the changing the
dimensions of society while capitalism expands. I do not mean
that crimes committed against property should not be punished
but if we look from the point of universal values, its
comprehension is possible. However, it is impossible to
reestablish a person’s honor, decency, right to life, hopes and

freedom.

The criminal lawyer: on punishment

While applying punishment state aims to protect society from the

guilty and the guilt.

What does the state say while applying punishment? Its aim is
to protect society from the guilt and the guilty. We call the
person whose punishment become finalized as convict. Aim is to
prevent the convict to commit crime again, to encourage the
convict to socialize, and to ensure that he becomes a law
abiding citizen. For example if a convict i1s sentenced to nine
years, according to criminal law, the convict is jailed for the
2/3 of the time. This is determined according to the convict’s

good relations within the prison.
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This system of conditional evacuation helps society to protect
from the guilt and guilty, socializes the convict, makes the
convict a law abiding person. There are worker dormitories in
Turkey. Making the convict to work in those institutions,
keeping him/her within production serves for the same purpose.
Furthermore, there are closed and open execution institutions
in Turkey there are better living conditions in open execution
institutions. Convicts behavior determines which one to be in.

this means a lot in shaping a law abiding person.

Law is an upper structure norm. it shapes according to the
values, production forms. Now in Turkey there are family rooms
in prisons. They are designed for a family to share 24 hours. A
guilt has a personal principle thus why are we punishing the
couple for that? Who commits the crime should be punished. What
is the guilt of the child? He/she wants to hug his/her mom/dad
and sleep. However, before 20 years Turkish society would not
accept that. Thus state puts a condition and says that you can

see your wife/husband but you have to behave conducively.

3.4. Phenomenological Writing

In general the Man mentioned concepts such as guilt, punishment, prison, justice, victim.

While he was talking about his incidents to kill, he talked in a way which was characterized

by acceptance. He was aware of what he did and he was seeing those as an honor incident

of which to behave in a different way was impossible.

83



He showed his brother’s addiction to alcohol and drugs and his harmful and disturbing
behaviours as a motive to kill his brother, thus he insistently mentioned those particular
characteristics of his brother’s behaviour. What was interesting is that he insistently and
repeatedly tried emphasized those features and repeated that everyone around were
witnesses to this situation. His ongoing emphasis on his brother’s wrong features — according
to the Man- made me think that he was trying to convince himself and thus me that killing his
brother was the right thing to do. | did not feel that he was hundred per cent sure of what he
did was wrong.

He saw his reason to kill - which was not property, assets or inheritance - as an honorable
thing as he believed that he killed a guilt machine, a monster. He legitimates his actions in
his mind by thinking who else his brother would harm and how many families he would ruin.
Thus he thinks that he deserves a reward from the state because he exterminated a
psychopath, a monster spirited man.

What | think is that the interview made him to think in detail of his reasons to kill, but he
could not convince himself with his reasons. He insistently repeated why, but the reasons he
believed to be enough fifteen years ago, could not convince him after those years at that
interview. However, what he said was he does not feel even one gram of regret of killing him
because this was his fate and he was the victim of this fate.

Both participant A and The Man talked about the notion of being the victim of fate.
Participant A mentioned it with a story about an unemployed man stealing food during
Ramadan. Like participant A who sees the unemployed man’s reasons to steal fair, the Man
sees his reasons rational enough to kill his brother. He thinks that he had no option than
killing.

Punishment in general made him to think about his family situation. He thought that they —
his and his brother’s family - became shattered, left homeless by the deed. However, the

experience of being punished made him feel as if he had died a thousand times. While he
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was talking about killing his brother he was obviously still in pain, whether he was punished
or not. Experience of punishment frankly could not remove the pain that he was feeling. Thus
he insisted on saying by mentioning his brother, ‘He died once, | died thousand times.’

He claims that by being a ‘brother killer’, by living that incident everyday, by being treated
as a murderer, a monster, by being isolated from society he died thousand times. Thus the
experience of punishment made him to think about the things that punishment took from him.
However, he does not see himself as a guilt machine. He expects society to make that
distinction. He sees himself as a victim of fate. In general, while he was talking about the
notion of punishment he was speaking as if he was accepting that he should be in prison. His
attitude was as if he was persuaded that his action of killing was required to be punished in
that manner. However his experience of punishment made him to think that he was not the
same with many others inside. He felt himself different from the ones who were committing
crime as a job. He thought that neither he nor his family deserved the pain that is suffered
after killing his brother.

The way that participant A and B talked about prisons were from the point in which they
discussed the necessity and/or indecency of the objectives and results of imprisonment.
However, what the Man experienced was what he has gone through during his years of
imprisonment. What mostly he was talking about during the interview was neither the guilt
nor the regret, but the things that he was deprived of during his years inside the prison.

Thus while talking about his experience of prison he was mentioning as if it was a military
camp which he went there out of obligation but not due to guilt. He did not form a link
between his guilt and imprisonment years. He was mentioning as if his years of
imprisonment was something irrelevant with what he did. There was another life going on
and that life had different system of living. For approximately half an hour he told a story of
the egg which was prohibited due to safety reasons. What the experience of imprisonment
made him to feel was the immense privation of the things that they were deprived of such as

their liberty, a green environment, and eggs.
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His experiences made him to feel like justice was in the hands of the government. Thus
he thinks that if so many prisons are opened everyday, there can not be justice. He could not
believe in justice with his children being homeless and him being obliged to sacrifice himself
for a man like this. He was in a position that if there were justice, his family would not be the
one who paid the price and he would not be obliged to kill his brother. While talking about
justice, he did not talk about the unsuitable conditions in prison instead he mentioned the
conditions as being unfair that made him to Kill.

The section which he talked about the state of mind of being a victim was the part that he
felt the most difficulty to talk. As a victim, what he felt was what he and both families lived is
something that does not have a compensation. He was talking as if he was victim both
because he lost his brother but at the same time he lost his ten years in prison. What being a
victim like this made him to feel was the two family’s deprivation of a shelter, money and his
deprivation of money within prison. While talking to his brother’s son he realized that his
nephew could not forgive him because he is hurt, he is hurt too much that the Man could not
recover.

What he experienced as a victim again made him to remember about what he did to his
brother and he turned to the subject of what his brother did to their father. He started to tell
about an incident that happened between his brother and father in which his brother harmed
his father. Thus the condition was as if he was trying to convince himself that his brother was
always a bad child for them, he was a child of whom to be ashamed. His re-emphasis on this
point | thought that he was still not convinced of the reasons that made him to kill his brother.
Repeatedly he was feeling the necessity to specify how an inconvenient brother or a son he
was.

It was obvious that years after his imprisonment his guilt was with him. Thus he was not
feeling that justice was in any sphere of what had happened to him because he thinks that
what he did was what he must have done. Thus he sees himself both as guilty and as a

victim. He sees himself victim in two sides; one is the victim of fate, the other is the victim of
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imprisonment. In other words, his victimhood is not in the same way that | took it in my

heuristic device. He was victimizing him for being obliged to Kill his brother and as being

imprisoned for years but not as being the brother of a dead sibling.

We can understand lots from the poem that he wrote in prison. First of all he names the

poem as ‘My Faith’ which shows that he thought that he did not leave him another option to

behave. However, it is not possible for us to know whether he really believes that he had no

option or he wants to believe that is was so. Yet it is clear that he thinks he did something

that is right however he still fights with his conscience and he does not see his brother worth

for what he suffered. He says :

Even i1f what I did was right, my conscience is eating me from

deep inside

I wasted my oath for a traitor today

I wasted my

years for a dishonorable person today

If we take the last phrases of first seven paragraphs, we can understand that he is feeling

regret of being inside and of his fate:

I wasted my

I wasted my

I wasted my

I wasted my

I wasted my

years for a dishonorable person today

youth for a swearword today

heart for a betrayer today

oath for a traitor today

soul for eleven bullets today
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I wasted my world for the afterlife today

I wasted my life for a word today

Additionally what he is experiencing at the moment he was writing the poem is like a

punishment so that he thinks that he is wasting his years, youth, heart, soul, world and whole

life. Thus, for his mission, he sacrifices his life. That is why he sees himself as a victim not

only by being the brother but also by being in the circumstance of being obliged to kill:

Let my kith and kin not be offended towards me
All the world on one side against me, I'm on the other side

No case against the executioner of those whose murder is

warranted

I wasted my world for the afterlife today

If death takes me, they won't question me

The Quran commands to kill those who betray

Even if it wasn't me, someobdy else would take life

I carried out the known commandment, I was exonerated today

While | was reading below two paragraphs of the poem, | remembered a phrase of the

participant A (the public prosecutor) which he said during the interview:
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Love is what lies in my core, heart is my belief
I have no grudge against anyone but me
The Kaaba is my direction, Islam is my belief

I hold to my bosom those whom I hold dear today

I don't hurt the downtrodden, I can't even harm an ant
If I see crying eyes, I can't help but cry

I don't ask for anyone except the beloved, I consider them

forbidden

The winter arrived to my heart's garden today

Participant A said, “If you dig in each guilty person, there comes a

human being.”

In general Participant A referred to the notions of justice, judiciary, punishment, victim and
prison. The way that the participant A spoke of how he experienced guilt was a report of what
legal procedure tells the law is. He explained guilt as ‘the actions which ruin public presence
and trust’. However, he could not give a law-like explanation to the notion of justice as the
way he did to the notion of guilt. Personally he argued that because it is a law, a regulation or
a court decision does not always mean that it is conducive to justice. And in order to point out

his disbelieve to justice, he emphasized the difficulty of satisfying three sides — victim, guilty,
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state - as they are themselves right. As he had experienced the courts he could not get the
satisfaction of justice with the legal procedure.

He emphasized that punishment should not be practiced only by giving harm however he
said now prisons give harm via their inadequate facilities. On the other hand, because he
believed that there are people who have monstrous feelings and kill deliberately and with
pleasure, he believes in the necessity of prisons in order to be able to deal with people like
that.

He also believes that offences can be committed with innocent means by mentioning the
story of an unemployed man who was stealing food during Ramadan. He calls those people
as the ‘victims of fate.” Thus the unemployed man’s family was left alone, and he thought this
was a situation to be ashamed. So how he, the public prosecutor, experienced guilt made
him to feel shame because he was in contact with the suspect that he thought was the victim
of fate. As a public prosecutor, because of being involved in the process of investigation —
involving the autopsy, the mourning, and so on - he claims that they should have a place in
the judgment process. However, judges who are involved in the incident only through the
process of reading the file of the suspect are the ones who give the judgment on the cases
thus he argues that decisions which are going to affect people’s lives should not be given by
those not involved in the situation. It is not easy to deprive one from his/her liberty’.

Participant B, the criminal lawyer, in general talked about concepts like state, justice,
fairness and punishment. While he was talking about justice and fairness he emphasized
different sides, their different expectations and different perception of life. As a result of this
diversity no one would become happy from a court result, however he emphasized that the
real mission of the criminal judgment is not to satisfy everyone, it is to manifest justice. Thus
he saw the manifestation of justice under the trust of the state to mitigate the harm suffered
by victims and penalize those who deserve punishment. Thus when the decisions are made
he made it clear that a judge should abide by the constitution, evidence and to his/her

conscience. Then justice for him should keep up with the societal dynamics and democracy -
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not as only through elections but democracy as a value and understanding within the
relations of society. However he stated that all decisions comes from the state does not
mean that it is jurisdical because justice can be shaped by the ones who has the power. So
he emphasized the necessity of equality before the law when he talks about justice.

Like participant A, the way that the participant B spoke of how he experienced guilt was a
report of what legal procedure tells the law is. Additionally, participant B emphasized the
object of punishment for the state which is the protection of the society from the guilty and
the guilty, deterrence and ensuring that him/her to become a law abiding citizen. He talked
about the legal procedures of punitive systems that are imposed on the prisoners. Thus how
he experienced guilt and imprisonment was the legal description of the rules and regulations
about the procedure.

In general how participant B expressed himself was through the discourse of legality.
Asking his experience about justice made him to talk about laws however, even though
legalisms were not enough to satisfy him because they might be shaped under the hands of
the powerful. Thus his notion of justice became blurry, in that sense.

Participant A and B firstly talked about the notions of guilt, punishment, justice and other
ideas as if they were passive participants. Even the language they used was different when
they were talking about the laws. However, when they start to talk about their real
experiences and move further from the discourse of law, it was as if they were entering into
the real world. While they were talking about their real experiences even the words they used
differed because they both were thinking different from how state implements justice. What
legal procedure to justice made those two men - from two different jobs and even cities - to
come to the same conclusion; ‘Every lawful act does not mean that it is juridical’, ‘We can not
say rules and regulations are conducive to justice’. Thus the experience of justice made them
to feel that the implementation of law was inadequate.

In order to balance the context of the research this can be said that each interview

provided me a deep and authentic sense of what has been searched. They both provided
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dense explanations of how it feel to be what they are. At the end | realized that as the

representators of the state, participants A and B has many concerns about the legal process

that they were uncomfortable with. However those concerns were their inner experiences

which move out of the state and take a personal shape. Thus as the representatives of the

state even they were not convinced with laws and regulations resulting in justice. They even

could not understand some laws and regulations of the state. They provided their inner

experiences. The state cannot be understood by looking at its representatives as state does

not have the sense of self. It is not a dimensional concrete entity. On the other hand | could
not understand or even come close to understand how it is to be within a legal process
without digging in to the experiences of other parties.

Language has a crucial importance in phenomenological writing. It should be done in a
non-narcissistic way which involves a deeply reflexive activity.2”® What phenomenological
research and writing provided me was to open an inner window to what people feel about
concepts like punishment, guilt, imprisonment, justice. It helped me to see the difference
perspectives and expectations within the same implementation. | saw the wideness of the
terrain of justice and how it cannot be limited with rigid rules. Although state appears within
the legal implementations however justice is something human which determined laws and

regulations cannot touch on.

178 Manen, (1984): p.68.
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Conclusion

The historical movement of phenomenology came out as a “new way of doing philosophy” 17°.
It involved question ‘of ‘how we know’, the relationship of the person who knows and what
can be known.” On the other hand it is also related with the ontological question of ‘what is
being?’ trying to acquire ‘the nature of reality and our knowledge about it, ‘how things really
are’. Hence it was an attempt to return to the meanings which are embodied in person-world
relations. Hence, with its poetic language it appeared as a challenge to analytic/deductive
philosophies. It has been used in a range of studies oriented educators, pedagogues,
pediatricians, sociologists, criminologists, jurists and medical doctors.

Phenomenology, with its attempt to turn in to peoples experiences, formed an alternative
to qualitative research which got in to a crisis of lack of meaning which emerged as a
rationality that Enlightenment had exposed. Thus it fitted to this study in the way of
conceptualizing social inquiry by adopting not only a Habermasian ‘practical’ interest in
qualitative research but also an attempt to move forward from reducing people to ‘status of
objects for objective observation’. Thus phenomenology helped to make a distinction
between studying humans as objects and studying humans as beings ‘who live in particular
cultural and historical forms of life and who are made and make themselves as specific kinds
of subjects. Thus the method provided the study to recognize the importance to understand
another person with its technique and methodological logic.

By avoiding attempts to generalize any of the interpretations that are made, it can be said
that according to the Man’s experience, punishment was not a precondition for justice. What
he did was just itself. However, what he did just, was guilt for the state. When he got out of

the prison, nothing changed. He said that he would do the same. Hence, we should consider

179 Earle, V. (2010) ‘Phenomenology as Research Method or Substansive Methaphsics? An Overview of
Phenomenology’s uses in nursing’. Nursing Philosophy(11): 286-296: p. 287.
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the effectiveness of implementations under punitive measures. The condition of being in
prison for years was not enough for him to create deterrence among what he did.

Phenomenology by its ‘pathic’ understanding let us to see the felt sense of being
imprisoned, being victim, being the judge, being the lawyer. Hence we could be able to
acquire different ways of thinking about the concepts like justice, punishment and crime from
the eyes of people who are practicing them. By this way the study allowed us to make a
critique of imprisonment by seeing the general picture of the case of the Man. Finally, by all
means the study showed that punishment is one dimensional and incapable to have a place
under the terrain of justice.

As noted earlier Sanders argued that one firstly learns phenomenology through reading,
observation, discussion and reflection in a step by step disciplined fashion. ‘Then one does
phenomenology’.1® Because human experience is not predictable, adopting phenomenology
as a methodology entailed the data to be presented in a non-codified manner. By this way, |
was able to find my own phenomenological path and reach to the participants’ experiences in
a profound way. The spontaneousness of the method afforded me and the participants the
opportunity to be ourselves and natural, thus, to provide non-limited data. So | discovered my
path in the process and from the process itself.

Before starting the study | was aiming to see inconsistent, missing, inappropriate or
excessive parts — if there were any - in constituting different concepts of justice. | have seen
that justice is a multidimensional concept which can not be limited and achieved with law like
regulations. Justice triangle was a device that | used to see the judicial process wholly. So
the heuristic device of the justice triangle indicated me to set forth three perspectives.
Phenomenology at this point mentored the process in seeing the essences of conscious
experiences.

As a matter of fact, language was the most crucial problem in adopting phenomenological

method. | am a native Turkish speaker so does the participants. There is a possibility that the

180 sanders, (1982): p.359.
94



process of translation might change the actual meanings of the words and implications.
Actually, | think even stating them in Turkish would not be enough in providing a strong
sense of their experience. If | had a chance | would provide the recordings or even | would
make a document out of it. Phenomenology at this point faces with the problem of language |
think, not translation. However as | have stated in the introduction, however, as it is the case
with other non-verbal media such as painting, dancing and music, any description of an
experience is not the experience itself. So it is to be anticipated that language might discount
some parts of experience in the very process of distilling experience. Eventually, we have to
rely on a retrospective viewpoint if we want a verbal description.8!

The most significant outcome of adopting phenomenology as a methodology was the
process that | went through as a researcher. The topic was an idea that was born in me and
concerning me as a problem that is waiting to be pored over. Thus the process of reading,
interviewing, transcribing, translating and analyzing has been both an academically
informative and personally satisfactory process which gave a lifelong value to me.

This thesis, by focusing on the human experience itself, provided an attempt to show how
criminal law could be studied. Additionally it provided a wide spectrum of findings in regard to
the phenomena of justice. Study represents a gathering of kinds of understandings that are
unique to being. It provided an attempt to understand the logos that let us to be the offender,
the judge, the victim and so on. It sponsored certain awareness to the details and trivial
elements of the procedure of criminal prosecutions and punishment. It made us aware of ‘the
consequential in the inconsequential, the significant in the taken for granted’®2, The task of
phenomenology at this point was to bring those in to speech like poetic writing which gives
the form of authentic speaking.'®® Thus this work takes its indestructibility from this

togetherness.

181 Hycner, (1985): pp.295-296.
182 Manen, (1984): 36.
183 Manen, (1984): p.68.
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Appendix B
Interview Transcripts in Turkish

B.1. Interview |: The Man

Kayit 001, (110101_005) Toplam Sire: 8:59

O: Sen sor ben cevaplayayim

B: Hmm.. Oncelikle islediginiz sug...

O: Sindi nu... Biz... Oncelikle topluma adapte olmak isteyen bir insandik ama, hayat sartlari, i,
hayatin getirdigi cileler, sikintilar, dertler, eeee, bizi 18 yasindaykene, eee, cezaevine girmeme
mahkum etti. Eee, 18 yasinda cezaevleriylen tanistim. lu, ilk, eee, ............ Fabrikasi’nda galistyordum,
imn, bacima kizkardesime, eeeee, iste servise giderken isyerine, kizkardesim eeekonfeksiyonda
calisiyordu, un, taciz ediyorlar, ni... (2-3 saniye sessizlik)

Kiz kardesim defalarca 11, sey yapiyor, eee rahatsiz edilmemesini soyliiyor, iste bunu aile bireylerimize
soyleyecegini soyliyor. Abime anlatcagini soyliiyor. En sonunda kizkardesim benlen dertlesmek
zorunda kaldi. Eee ilk kisiyi dyle n1 83 senesinde vurdum. Babam ........... ’de calisiyordu. ilk cezaevinlen
bulusma asamamiz o oldu. Eeeee, tabi, 18 yasinda eeee, cezaevlerinlen tanistim. Eeee, oralari gordiik
0 zaman, eee, askeri uygulamasi vardi, mavi tek tip elbise giyiyorduk. li sacim 3 numara

..... (anlasilmayan kelime) icerde i sey yapti. Eeeeee ... netice itibariyle, tabi zor, sikintili dénemlerdi o
zamanlar. I babamin desteginlen, annemin desteginlen o giinleri atlattik. i o giinleri atlattik. ilk
namus olayimizlan o sekilde tanismis olduk, namus cinayetimizlen o sekilde tanismis olduk.

Eee, tabi seneler gecti, ondan sonra 1, 6z kardesim eee, alkol, uyusturucu, hap bagimlisi oldu. ln
yapmis oldugu haraketlerlen eee, biitlin etrafi, eee bunun,eee ay muhtaray... (anlasiimayan
sozclikler) seyyy muhtarlar ni bitin aile komsulari, aile etraflari olaylara sahittir. Eee uyusturucu
bagimlisi oldu 6z kardesim. Defalarca eee, seni tedavi ettireyim dememe ragmen, eee, o yanls bir
iliskiyi tercih etti, yanlis biseyi tercih etti. lin bu neticeylen eee..ee ikinci namus cinayetimizi de bu
sekilde yapmis olduk.

Eeee, benim kendi oglan kardesim eeee, mahkeme kararlarinda da mevcuttur, eee..ee, otopsi
raporlarinda da mevcuttur, eee is sari, savcilik sorusturma tutanaginda da mevcuttur. Eee, ilk eee
kaynanasina cinsel tacizde bulundu, eee baldizina cinsel tacizde bulundu. Eee, baldizinin, baldizinin
beyi tarafindan eee yakalandi eee, baldizinin beyi kendisini vurdu. Onun cezasini yatarkene, ee
kendisi ....ccceeeuecrerinne Hastanesi’nde yatiyordu. | kardesim iste beni defalarca aramami sdyledi.
Bende yanlis bir kardes oldugunu soyledim. lit onlan goriismek istemedigimi, aile baglarimi
kopartmak istedigimi séyledim. Clinkl, annem babam, eee, rahmetli olmustu, evin aile reisligi bana
kaldi. Bunun yanlis yapmis oldugu haraketlerden dolayi ben kendisiylen biitlin aile baglarimi kestim.
Gortsmek istemedim. Oda bana ille benim hastaneye ziyarete gelmemi séyledi bende bunu kabul

etmedim. Ondan sonra sagda solda, eee, benim samimi arkadasim olan ................... ‘e eee, kendisi
....... da s0forlik yapiyordu, iste onu eeee, gbzlinlin 6niinde, eee, ailesinin irzina gegcem, kizinin irzina
geccem, baglicam oda seyretcek falan, boyle telkinde bulunmus. ...........cccueune. [arkadasinin ismi] olan

arkadasimda bunu geldi bana, aglayarak anlatti. Bu olayda, bardagi tasiran son damla oldu. Kendisini
defalarca uyarmama ragmen, eiste eee... ben kendisi zaten sabikali oldugu icin, defalarca
uyusturucudan igeriye girip cikti. In kendi adresimi ondan sakliyodum. Telefonlarimi ondan
sakliyodum.

En son, telefonda tartismamizdan 6tird, eee, benim kiz kardesim ................"yi aramis, benim evimi
ona 11s0...11 benim evi evimi ona 11 séylememi istemis. Kizkardesimde ona evimi sdylememis.
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Defalarca iste seni gelicem onun evine gotiricem falan eee diye beni eee, sey yapmis kizkardesime
baski yapmis. Netice itibariyle 6ho, boyle bir sey yasamaktansa, evde, daha énce hanimima i galeri
isi yapiyordum. Galeri isinde Gzerimde yiksek para tasimam nedeniyle, ee hanimima ee bir tane
ruhsath silah almistim Smith& Wesson 38 lik Smith Wesson. O giin, eee, kardesim, ee, ¢calistirdigim
ee oto yikama diikkanini 7-8 kisiylen basmis, beni aramis, kizkardesimi sikistirmis. Bana, benim evimi
soylemesini istemi istemis. Tabi bende o 6fkeylen, esime o ait olan ruhsath silahimi, evden aldim. Oto
yikama diikkanina gittim. Yaninda o bulunan eee, usta basima ne oldugunu séyledim. Oda abi bu
cildirmis seni ariyor ee yaninda 6-7 tane ee serseri var, isyerini geldi basti, ben 155 polis imdati
aradim, eee... polis imdati aradim, iste ee durumu onlara anlattim, ee iste abi sen git eve ben burda
sey yaparim olayi yatistiririm falan derkene bana bir bardak ¢ay verdi. O anda is yeri telefonum cald..
Arayan kardesimdi. Bana dedi ki iste sen korkuyon kadinlarin, kadinin etegi altina saklaniyon, evinden
cikmiyon falan telefonda beni tahrik etti. Eee bende kendisiylen goértismek icin bulundugu ee kahveye
gittim. O anda bana agza alinmayacak kefirler etti, kifirler etti. Olayda, biitiin kahvede oturanlar da
sahittir, olaya. Bende o 6fkeylen lizerimde olan ruhsath silahimi ¢cektim eeeeee... neticede ee onu
oldirdim.

Ee... ondan sonra eee iste eee 28 sene ceza aldim infaz sistemine gore, 10 sene de 9-10 sene de
bunun icin yatip ¢ciktim. Ben cezaevindeykene tabi yuvam dagildi. Eee ailem, ee bu sikintilari
kaldiramadi. G6gus geremedi. Ee iki tane ¢cocugum bir kizim bir oglum, ortada kaldi, kayinpederime
yerlesti. Eee, onun aile etrafi dagildi yani iki tane yuva paramparca oldu. Birimiz mezara gittik yani
kardes olarak birimiz cezaevine. Neticede ciktik, eee, ¢ciktik, otoylkamam basina gectim. Ee, tabi bu bir
anda agir bir depresyon altindaydim. Cinkl yuvam dagilmis, eeee... (3-5 saniye duraksama) be... tek
bir insan olarak kaldim yeniden sifirdan ee yenikden kendimi toparlamam olmasina ihtiyag hissettim
¢lnki neticede benim ortada bir tane kizim bir oglum vardi, onlarin basinda bir aile babasi olmam
lazimdi. Onlara bir istikbal, bir gelecek hazirlamak zorundaydim. Bu benim ee, sorumluy,
sorumlulugumdu. Ciink, cok kiiclik yastan onlari babasiz biraktim. (5-6 saniye bekleme ve sessiz bir
sekilde benden durdurmami istedi) (8:59)

Kayit 002 (110102_001) (Sire: 7:23)

O: mal igin milk i¢in miras igin 6ldiirmedik ki. Bu adam namusumuza serefimize leke getirdi. Biz bunu
gidip ee, efendime séyleyeyim mal igin milk i¢in miras igin 6ldiirmedik. Bu adam benim annem 6ld,
babam 6ldi ee evin aile reisi bana kaldi e benim kardesim yapmis oldugu haraketlerlen yanhsliklan
atrafa, her tarafa ee sey getirdi illallah getittirdi. Benim bu gilin kizkardeslerim, kocalari, parasini
alirkene gidip maaslarini, haftaliklarini veyahut Pazar hargliklarini elinden aliyordu ve bu sekilde
sindirdi yani. Yani ben bdyle bir insani, boyle bir su¢ makinasini, béyle bir canavari 6ldirdigim igin
bu devlet beni mikafatlandirmali, onurlandirmali yani. Eee ben, kalkip ben bunu 6ldiirmeseydim,
saten bunun ge¢mis oldugu bitin sabika kayitlari etrafta, muhtarlklarda orda burda, etrafimda,
yasantisini herkes biliyor. Kimbilir ka¢ tane daha aileyi perisan ederdi, kim bilir ka¢ tane daha ailenin
kizini, insan kendi baldizinin irzina gecen, kendi kaynanasinin irzina gecen bir adam neler yapmazdi
yani toplumda. Kimbilir etrafta daha kag tane kizin ee kanina girerdi, ruhuna girerdi veya kag tane
aileyi ee sey yapardi ee aileyi perisan ederdi. Yani boyle biz boyle bir psikopati, biz bdyle bir ee
canavar ruhlu bir adami yok ettik yani, e ve ben bunu 6ldiirdiigiim icinde bir gramda pisman degilim.
Bu glin ayni tarih tekerriir etse gene aynisini yaparim yani. Ee netice itibariyle benim yani
oldirdiGgiim ayni aileden ¢ikmisiz ayni babadan ¢ikmisiz 6z kardesim, ama iste bes parmagin besi bir
degil. Bu, etrafa korku saldi, psiikopal, psikopat ruhlu bir adamdi. Elli kere ben bunu tedavi ettirmeye
calistim. Biitlin cevrem de biliyor. Ee hastahaneye yatirayim dedim ee, bunu ee uyusturucu
bagimhisindan kurtarayim dedim ama yapmis oldugu haraketlerlen bu insan, yapmis oldugu seylerlen,
het her tarafi sindirdi, bltin ailemizi de sindirdi ama derler ya ihale bizde kaldi yani. Bu isin ihalesi
bende kaldi. E bunu birinin yapmasi gerekiyordu, bu isin ihalesi de bende kaldi noldu, benim
gencligim feda oldu. O bir kere 6ldii ben her giin 6ldiim yani. O bir kere 6ld{, bir kere mezara
konuldu ben her giin 6ldim. Benim yuvam dagildi, dért yasinda kizimi biraktim, tam ge..geng alti
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yasin, pardon alti yasinda oglumu ve kizimi biraktim dért yasinda oglumu biraktim. Ben bunlarin en iyi
donemlerinde, tam yetiscegi donemlerinde yaninda olamadim. Yani benim de ruh halimi géziime..
bak.. ee benim de ruh halimi herkes anlamisi lazim ama toplumda katil, canavar, bilmemne yani
onyargili haraket etmemesi lazim yani. Benim de ruh halimi, o bir kere 6ld{, her giin benim ben
kardes katiliyim, annesini, babasini, kardesini 6ldirenler gidin onlarlan da soylesi yapin, onlara da..
onlarlan da sey yapin her giin kan ¢ekiyor mu ne oluyor, her giin benim géztime geldi, her giin
gbziime geldi her glin uykuma cikti. Ben 24 saat, bes glin on giin uyku uyuyamadim. Her giin o olay, o
olayi yasadim. O bir kere 6ldii mezara girdi ben her giin 6ldim. Ama, biz disari ¢iktigimiz zaman
toplumdan diglandik, hangi kapiya gittik suratimiza kapandi, yok katil, e anlayin bizim de ruhumuzu
anlayin bizde de bir insan, bir kalp var, bizde de evlat var biz de de bir ee sey var yani boyle ényargili
haraket etmemek lazim yani bizi dislanmama.. dislanmamasi lazim. Yani netice itibariyle
yasadiklarimiz ¢cok agir ama yani ifade edemiyom, anlatamiyom, bunu yasayan bilir allah kimsenin
basina vermesin. Yasayan bilir, bizde yasadik ee cok ee icerde, iyi arkadaslarim oldu, koti
arkadaslarim oldu. Tabi icerlerde arkadas edinmek cok zor icerlerde benim on bin tane arkadasim
oldu ama on tane dostum oldu. Bunu 6zelliklen séyliyorum on tane dostum oldu. Dostum demek ne
demek dost demek, evime sokgam, evime gircem, yarin bir giin sikiscam, evini ziyatret etcem, o
benim gelip evimi ziyaret etcem. Ama hapishanede on bin tane arkadasim oldu benim, sadece on
tane dostum oldu benim. Bu giin ee beni cagirsalar, etseler, sikissalar, baslarina bir sey gelse canimca,
bedeli, bedeli ne olursa olsun her tirli yanlarinda olurum, her tirli. Clinkd biz, o ¢cok zor ginleri
onlarlan beraber paylastik. Bir topan ekmegi yedik ekmegi yarim, zaten cezaevinde verdikleri giinde
bir ekmek istikak, cok zor glinlerde o ekmegi paylastik beraber yedik. Kimimiz fazla ekmek yedi az
yedi, kimimiz az ekmek yedi fazlasini yedi, o sekilde biz onlarlan bir yasam miicadelesi verdik. Savas
ka.. icerde savas verdik, kavga verdik yani icerde. Eee onun icinde ee yani bunlari iyi yasamak lazim,
iyi etit etmek lazim, disarda 6n yargili haraket etmemek lazim. Bir insanlari yani zu..suratina katil
deyip iste eee bilmem kardes katili, disarda katil deyip e o insanin da ruhundan anlamak lazim. O
insanlan da oturup konusmak lazim. O adamin da bir hayati var mi, bir ge¢cmisi var mi, ¢colugu var mi
¢ocugu var mi nicin bunu vurdu, bilmemne icin vurdu. Ha biz bunu saten mahkemede kayitlari
var,savcl tutanaklarinda kayitlari var, otopsi raporlarinda kayitlari var. Yani biz bunu para igin
oldurseydik, mal igin 6ldurseydik, milk icin 6ldlrseydik, ee toplumun goéziinde nasil yargilanmamiz
gerekiyorsa o sekilde yargilanmamiz lazim ama bizim 6ldiirdiglimUzkardesimiz bir ruh mmanyagi gibi
bir seydi yani bunu ifade edemiyorum kelimelerlen. Psikopat ruhlu bir adamdi yani, yani, bu adam,
insan, var mi boyle bir mantikda ya, yani hepimiz allaha inanan insanlariz, insan kaynana demek ne
demek kaynana demek anne demek, baldiz demek baci demek, bu adam buyrun iste hepsinde,
elimdeki raporlarda mevcut, oso.. otopsi raporlarinda mevcut, bitiin oturmus oldugu ee aile
etrafinda bitiin toplumda muhtari da biliyor pol..karakol polisi de biliyor hepsi, insan ee..ee kendi
kaynanasinin irzina gegti bunu benim 6z kardesim ikinci kardesim ayni yatakta yakaladi, o anlatt
bunu bana, o gérmus canl sahitlerinden. Bu dedi nasil bir kardestir boyle diye, ya biitlin herkes
biliyor yani. insan anladin mi kalkti ee 6z eee kayinpederi bunun korkusundan eve giremiyordu, her

gin dayak yemekten teknelerde yatiyordu. Bitin ee .............. balik¢i barinaginda tekneci lerde, ordaki
teknecilerin hepsi biliyor. Ee kayinpederin ismi .............. , onun korkusundan eve giremiyordu, her gin
dayak atiyordu adama her giin dayak et..atiyordu. ee 25 yasinda, kayinbiraderi ....................... , ee

cenesi protez oldu yirmibes yasinda bir delikanlinin déve dove ¢enesini kirdi protez anladin mi oldu
yani bunu herkes biliyor oturdugu mubhitteki toplumda herkes biliyor yani boyle bir insanlan biz karsi
karsiyaydik. Yani benim bu sekil, bu konuda ne yapmam gerekirdi artik bu saatten sonra. Benim ee,
asgari licretlen calisan ee, enistelerim, bacilarima para veriyorlar giinde ee haftada elli lira yiz lira
Pazar hargligl, benim sapik ruhlu kardesim gidiyordu onlari doviiyordu, ee ellerinden Pazar hargligini
ahyordu, cocuklarin siit parasini aliyordu. Yani bunalri gidip benim bacimlan, kardeslerimlen de
roportaj yapabilrisiniz yani. Dogrulari 6grenebilirsiniz. Kardeslerim derdi o da bizim kardesimiz, bu da
bizim kardesimiz, ama o kardesim, eee mezara abim, abime yazik oldu. Abim, yani boyle bir insana,
hayati, 6mri feda oldu. Bunu kardeslerimden de dinleyebilirsiniz yani, gidip arastirabilirsiniz yani. Ben
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boyle sapik ruhlu bir adamlan, allah kimsenin basina vermesin. Eee, biz gittik yani bu isi yaptik, eee,
ve neticede bedelini de 6dedik geldik, ya bu saatten sonrada tabi hayat ne getirir ne gotirir, allah
hepimiz icin hayirlisini nasip etsin. (Sessizce durdurmami istedi)

Kayit 003 (110102_002) Toplam Sire: (24:32)

O: simdi biz ilk kizim..

Ben: sen rahat konus

O:ilk kizim..

Ben: biraz 6nceki gibi..

O: he ilk eee, mesela ben kardesimi oldiirdiim ee , kardesimi oldirdikten sonra eee, tabi, ilk
cezaevine gidiyom, tecit diye bir yere atiyorlar, tecite atiyorlar yani askerde toplama yeri gibi biryer.
Once oraya atiyorlar, orda ee mesela, ilk gittigim tutuk evlerinde iste haftasonlar koguslara goére
dagitim oluyor, tecitte ka¢ tane mahkum eee birikiyor ona gére koguslarda kac tane eksik var ona
gore dagitim oluyor. Ondan sonra normal kogusa geciyon ee iste kogusta eee kogusta, eee ogh,
icerde part.. para gecmiyor, kartlar var, herkesin hesabina haftalik eee benim zamanimda yatarken
200 liraydi haftalik 200 lira 6deme var, iste icerde sigaran eee, fircan, dis macunun, ee efendime
soyleyeyim temizlik mal.. deterjanin, sudur budur eee, sey yazdiriyon, eee iceriye, eee, kart, eee
kanntin geliyor boyle el arabasinda kapinin 6niline, ordan alisverisini yapiyon, samimi oldugun
arkadaslarin varsa yanina iki tg kisi aliyon, onlarin durumlari bozuksa, disardan kovalayani yoksa,
disardan bir gelirleri yoksa iste onlarin haftalik sigarasini aliyon iste deterjanini aliyon icerde iste
camasirini yikiyor bulasigini yikiyor. Mesela, eskiden cezaevleri eee kogus sistemiydi. Eee, sonra 2001
eee isyandan sonra oda sistemine gecti. Oda sistemindede en biyilk kogusta oniki kisilik on kisilik
yani ee icerde niye bu oda sistemini yaptilar, daha 6nce kogus sisteminde bir vardiyede otuz tane ee
gorevli infaz koruma memuru vardi ama bir kogusta seksen tane yiiz tane mahkum yatiyordu, icerde
olan bir olaya midahale edemiyorlardi. igeriye giremiyorlardi, vardiye, vardiyeyi toplasan saten otuz
tane kirk tane memur vardi, bir kogus yiiz kisi ylzyirmi kisi yatiyo, icerde bir olaya girdigi zaman eee,
oldugu gibi iceriye giremiyorlardi bir mahkumu alamiyorlardi. Ondan sonra naptilar e cezaevlerine
daha iyi midahale edebilmesi icin daha iyi eee, sey olmasi igin, eee..ee ne derler onu, hakim olmasi
icin oda sistemine, su an oda sistemidir oniki kisilik onbes kisilik yani her odada oniki kisi onbes kisi
yatiyor nizam olarak, ne oluyor icerde bir olay oldugu zaman cezaevi ee idaresi istedigi insani icerden
alabiliyor. Ee bu oda sistemi saten, bunun igin kuruldu. Cezaevi daha hakim olsun diye koguslara. Ya
iste, eee, icerde, 6zglrliklerin kisitlandigi bir yer cezaevi, yani eee, cezaevi, eee, benim tabir,
tabirimlen, Gstli agik mezar. Yani bir insani mezara koyarsin, Uistline toprak atarsin ama igerde yatan
bir insanda iste cezaevinin etrafinda kirk metre elli metre duvarlar ee tepesinde jandarma nobet
kultbeleri, igerde insanlar, gokyuziinden baska hig bir yeri géremezsin. Yani orda eee yasam c¢ok
kiymetli, orasi 6zgirliigiin kisitlandigi bir yer. Orda sagina bakarsin duvar, soluna bakarsin duvar,
assagina bakarsin duvar, her tarafin duvar, eee anca iste ee kantinden eee bir yesillik yazdirirsin bir
marul yazdirirsin bir maydanoz yazdirirsin bir roka yazdirirsin yesilligi dyle gorebilirsin icerlerde. E
haspel kader bakarsin boyle tas duvarlarin iginden bir karinca ¢ikmis veya bir ari ¢gikmis veya bir
kelebek, baska bir canliyi 6yle orada gérme sansin var. Baska tirli ee gérme sansin yok orda bir
canhyi. Ee, orda, ee vakit ee saten gegmez yani, hapishane tabiri bir laf var, ee disarda ee bir giin
icerde otuz glin ee icerde disarda yasadigin bir glin icerde onun bir glinii insana otuz giin gibi gelir,
vakit gegmek bilmez ¢linkii hep ayni yliz, ayni surat, on tane, on iki tane veya onbes tane kader
mahkumu hepsi ee belirli bir suclardan gelmis ee iste onlar orda insanlarin en mutlu oldugu glinler
ziyaret glinleri, aa ayda bir agik ziyaret olur iste beklersin o heyecanlan kalkarsin sabah trasini
olursun, en glizel giysini giyersin ailen gelcek ¢ocuklarin gelcek diye, iste insanin bir ziyareti geldigi
zaman o insana on giin onbes giin oralarda moral oluyor bir agik ziyaretinde. iste haftada bir giin
telefon imkanin var kapali cezaevlerinde on dakka eee iste esini arayabiliyon veya ¢ocuklarini
arayabiliyon oda ee tabi yukarda dinleniyo cezaevinden disariya bilgi aktarmayasin diye kayit altinda
konustugun eee telefon konusmalari. Tutanaklan belirtiliyor. Ee saten on dakkada otomatik orda
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dijital saat var, telefon onbirinci dakkaya kendi kendiliginden kesiliyo. Yani son esine, ailene,
cocuklarina bir allahaismarladik bile diyemeden otomatik ol..ol, otomatikman olarak kitleniyo. Ee
cezaevi sistemi bu sekilde. Ee iste cezaevinde bir mektubun geldi mi ee tabi cezaevlerinin kendi
durumuna gore kimisi haftada her giin dortte cezaevi mektuplari dagitilir, Gic bucukta dagitilir, tGgte
dagitilir. Artik ee her cezaevinin kendi yonetmeligine gore bakariz mazgal kapagi acilsinda disardan
bir mektup alalim bir faks alalim yani o insani orda motive eder, o insanlarin ylziini gl..glldirdr, o
insanlari heyecanlandirir.tabi, cezaevinden, disardan bir mektup alanlar, cekilir béyle o mektubu on
kere yirmi kere, elli kere, yliz kere ee okurlar. Yani disardan ee sicak bir haber geldi diye. Ee mektubu
gelmeyenler disariya ¢ekerler, kdseye cekilirler, sigarasini yakarlar sigara Ustline sigara, sigara Ustline
sigara ¢linku disardan bir mektubu gelmemistir, bir haber alamamistir. Ka.. biz ona destek olmaya
cahsilir. Mektubu gelen arkadaslar iste onlari sigaraylan mikafatlandirir ama kogusta bir tatl varsa,
bir cikolata varsa veya bir cay bir kahve ee kim arkadasin isi yoksa orda bir eee cay koyar veya bir
kahve yapar. Eee veya bir meyvesuyu dagitir. Eee, dyle onlara motive olmaga calisir. Ee cezaevleri
Ozgur..0zglrlGgun kisitlandigi bir yer, ee mesela eee, dyle bir arkadaslar vardir ki, ee tabi cezaevinde
en biyuk ee sikintimiz, bu kadar ee 6zgirligin kisitlandigl oldugu yer mesela yillarca yatan
arkadaslarimiz cezaevlerinde biliyonuz veya bilmiyonuz yumurta yasak, anca cezaevinin idaresinden
kaynamis yumurta veriliyor yagda yumurta cezaevinde yasak. Oda niye yasak, eee, daha 6nce ee
siyasiler yatarkene bu ee yumurtanin sarisi betonu c¢iiritme 6zelligine sahip. Eee, aki da beyazi da ee
zamaninda osmanli zamaninda veya tarihte bliyiik deveuglarinin o zaman ¢imento olmadigi zaman
katki maddesi olmadigl zaman onun akinin herhalde o duvarlari falan ériyorlarmis, ee yumurtanin
sarisi ¢clritme 6zelligine sahip oldugu icin ee bizden 6nceki dénemlerde yatan siyasi mahkumlar, koli
koli kantinlere ee yumurta yaziyomus, o sarisini betonlara dékiyorlarmis, o betonlari ¢liritmusler
cUrGtmisler oyle o tlinelleri kazmislar dyle o tinel tiineller ordan iste dyle ¢cikan topragi eee lavaboya
veya tuvalete topragi atmislar, o sekilde o eski tiinelleri kazmislar. E deri mont da yasak, deri mont da
niye yasak. Deri mont da koriik vazifesini gordigu icin ee deri montlari da korik olarak kullanmislar
tunelleri kazir.. kazirkene ee deri montu da bunun igin cezaevlerinde yasak etmisler. Yani bu giin
icerde ¢cok zengin bir mahkum ol, trilyonluk ol, katrilyonluk ol ama iki tane Ui¢c tane yagda yumurta
yemek icin belki yiiz milyar ikiyiz milyar bes yiiz milyar para vercek insanlar vardir iste cezaevi boyle
yani eee, 0zglrliglin kisitlandigi, bu sekilde paraylan, pullan yapabile.. yapamiycagin seylerden ibaret
bir yer. Eee, netice itibariyle 6zgirligin kiymetini bilmek lazim. Tabi, ee, icerlerde, ee ben eski bir
hikimla olarak, eski bir suclu olarak ee tabi bizim gibi kader mahkumlari namus davasina yatan
haspelkader ¢ok ender kisi var yani burda ¢ogu da ee sug makinasi yani artik bunlar bu isi meslek
haline getiren insanlar da var. Hirsizliklan, gasplan, sunlan, bunlan yani adam bu giin {i¢ glin sonra
tahliye olcak, iki tane {i¢ tane arkadasinlan oturuyor iste ¢iktigimiz zaman nereyi soyalim, kimin canini
yakalim yani benim(giilerek) bana bdyle bir yetki verilse, bu su¢ makinalarini otururum, eskiden
fransiz giyotini vardi alirdim onda.. alirim onlari giyotinin altina yatiririm, insanlara zarar vermesinler
diye. Yani bir tarafta boyle bir insanlar, bir tarafta bizler gibi bizim gibi kader mahkumlari ama bu
diizen eee bu hayat veya bu toplum bunlari birbirinden ¢ok ayirt etmesi lazim. Yani bizim gibi kader
mahkumu olan insanlar bu sekilde yatarkene, herkesin namusunu, rizkini, iste benim 6z kardesim ben
bunu infaz et...infaz etme gerekliligi duyarkene 6bur taraftaki insanlar iste alin teriylen yirmi sene,
yirmi bes yil, otuz sene, kirk sene ¢alismis insanlarin rizkini, parasini nasil gasp edelim nasil ¢alalim,
nasll ee iste kandiralim, nasil dolandiralim onu yapan ee iste bu konudada karari topluma
birakiyorum yani. Bu.. bu konuda karari eee tiirk toplumunun tiirk toplumunun eee... seyine
birakiyom, eeee 6n duygularina birakiyom.

Ben: ben bir sey soracagim ali abi. Eee mesela cezaevlerinin caydiricilik etkisi sence nasil?

O: caydirici diye birsey yok ki. Orasi daha gok, simdi, eee orda 6zenti var. Simdi ben yillarca yattim bak
bende bir tane dovme bulamazsin. Orda bak, herkeste dévme. Bak yani, iste ben cezaevi yattim yani
dovme veya (i¢ bes tane faga atmak orda ben hapishane yattim bak simdi cezaevi yatanlarin yizde
doksanbesine bak hepsi kesiktir. Hepsinde dévme vardir. Yani simdi ben hapishane yattim falan filan
vir zivir, simdi ee onsekiz yasinda veya onbes yasinda onalti yasinda gelmis bir tane geng bir ¢ocuk,
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atiyon bunu ¢ocuk islahevine, daha haspelkader yeni girmis iceriye e 6birkilnlere bakiyon hepsi
...(anlasilmayan sozciik) falan felan sende bak sit cocugu siit oglani anladin mi daha sonra bunlar sey
gibi cocugu aliyorlar anladin mi zorlan dévme yapiyorlar zorla ya bunun caydirici 6zelligi ne bunun. Ya
bunun caydirici 6zelligi ne. Anladin mi. Yani sen kalkip, caydirici 6zelligi olup, disardan egiticiler getir,
seminerler ver, seminerler ver, yani boyle ee, din adamlari, hatipler, yani bu isin egitimini yapan
insanlar, master yapmis insanlara al sen topluma kazandirmaga bak. iste kardesim bdyle bak yarin
sen hirsizlik yapiyon ....(anlasilmayan sozciik) yarin aynisi sana yapilsa falan filan vir zivir yani bu
sekilde seminerler ver bu sekilde insana saten biz yani bizim avrupaylan bakis acimiz veya okuma
tarzimiz sunlar bunlar bir degil ki. Bizdekinlerin cogu fakir cocugu, gariban ¢ocugu yani ne derler
ona... alt tabaka, gecekondu ¢ocugu veya nasil diyorlar ona, varos insanlarin cocugu. Yani saten
cezaevlerine bak yilizde doksani ylizde doksanbesi varos ¢evresinin tahsilsiz insanlar yani.
Tahsi...tahsilli insanlar ¢cok ender yani. Ne yapmis oda bliyik bir avukatin yaninda durmus veya bir
muhasebede isletmeyi dolandirmis hangi bankayi falan, cogu sistem o, zaten onlarda ayri memur
koguslarinda yatiyor onlarda. Yani onlari normal mahkumun icine atmiyor. Mesela cezaevinde ayri
memur kogusu var, disarda eee, mesela polis veya bir memur olarak onu memur kogusuna aliyorlar
normal mahkumun icine atmiyorlar onu. Veya normal mesela polis suc isliyor gidiyor, daha 6nce
mesela baska mahkumla olan bir problemi olmus normal mahkumun icine atsa oldirirler onu orda.
Mesela o polis mesela disardan bir mahkumla bir sey yasamistir bir sikinti yasamistir bilmemne, onu
ne yapiyorlar onu atiyorlar memur kogusuna yani. O sekilde yani, orda, oralari, oralari tabi caydiricilik
olmasi lazim yani, eee, adille adaletli insani ayirmak lazim ondan. Yani bir rahmani birde seytaniyi
ayirmak lazim. Seytani saten seytanidir. At kardesim at onu (g tane seytaninin icine saten seytani o
seytaniyi rahmani yapma sartin yok ki, rahmaniyi atiyon seytaninin icine rahmani de seytani oluyor
yani. Anladin mi kardesim. Yani, adamin icinde bir sey yok ama hepsi seytan, oyle yatiyorlar o adam
da sey oluyor yani ayir kardesim yani bu ¢lrtkse ¢lirGgi ayir onlara yap ayri kogus onlari da icine at
yani bu adam dizgilnse at diizgliniin icine e sen dizgiin adami atiyon onlarin icine sen nasil caydirici
ozelligi olabilir bunun. Adam daha yeni gelmis piril piril insanlar seyi, sen aliyon onu ordan mahkumun
icine atiyon e adamlarin hepsi ariza abi bu su lende falanda filanda, agzinda sigarayla, adam diyor
acaba bana bir jilet mi atar, acaba, mesela, glindliiz adamin sana gicli yetmiyor, bir polemige giriyor,
mesela semaver var orda ¢ay igiyoz, geceleyin mesela salata malata yaparkene kantine zeytinyagi
yazdiriyoz gicek yagi yazdiriyoz hani salatalara dékelim diye mesela kantin var haftada bir glin iste
marul, sogan, kuru sogan, ee maydanoz sunlar bunlar alabiliyon ama ee 6bdir tiirli patlicanmis
patatesmis ¢linki icerde ocak yok yani karavana ne verirse onu yiyoruz, icerde yeme san.. yemek
yapma sansin yok, anca iste salata yapabilirsin veya kantinde peynir var zeytin var ee helva var yani
boyle li¢ bes tane kuru bakliyat mesela ¢ikin bozuk yemek geldigi zaman onlari yazdirip iste peynir
zeytin yeme, onlari yiyebilirsin. Mesela, glindiiz adamlan polemige giriyon glindiiz adamlan bir
miinakasa ediyon cezasi ugur, cezasi uzun, kovalayni yok, bakani yok. Geceleyin saat ikide ligte
mesela o yagi kaynatiyor kizgin yagi, gece yatarken tak suratina dokiiyor kac tane boyle kag tane
arkadasimizin suratlari yanmistir. Mesela glindiiz sana glici yetmiyor polemige girmisin yani sana
hirslaniyor, kin glidiiyor, gece sen yatarkene geceleyin kalkiyor ikide licte o semaverde, hani
semaverler icerde niye var, hani cay yapalim diye da elektirigini kendimiz 6diiyoz onun, mahkum
odiyor. Sayaci disarda ayri, bir tane bdyle cezaevi idaresinin isyan misyan mazgal delikleri var bazen
kontrol ediyorlar koguslarda noluyor diye disarlardan, bir tane boyle florasan var, cezaevi
mazgallardan bakiyor hoop onun gidisatta ayri icerde mini buzdolabi var televizyon var, semaver var,
onun seyi de ayri, disarda saat var mesela kag para elektrik parasi gelmis elli lira, o elli lirayi, icerde
kag tane mahkum var durumu iyi, 6deniyor, 6demedin mi hemen idare onun seyini indiriyor. Ee
saatini indiriyor bana ne diyor ben diyor televizyonseyretmem buzdolabi diyor seyretme ¢ay icme
diyor o benim sorunum degil, yani icerde senin kullanmis oldugun elektrigin bile parasini aliyorlar
yani. Disarda onun ayri salteri var mesela geliyor cezaevi infaz memuru, sayag var onda, iste diyor
yirmi kilowat kullanmisin gikariyor makbuzu bu, édicen, 6demedin mi hemen geliyor sey yapiyor.
Mesela adamlan polemige giriyon, permatik mesela permatik veriyorlar tras olasin diye , jiletini
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kitriyor, gece yatarken laap lap bogazini kesiveriyor, ka¢ tane arkadasimizin bogazi bu sekilde
kesilmistir yani. E napiyor, simdi, disardan mesela senlen adamin kini var bilmemne var adamin cezasi
uzun, kimsesi yok, onu bir sekilde buluyor ama idareyle ama gardiyanlan seni satin aliyor, sen diyor
bu adami 6ldir icerde diyor sana bir trilyon bes yiiz milyar diyor seni buluyor. Ama diyor sakin diyor
beni soyleme diyor, tak seni tutuyor icerde 6ldirttirtyor sana. Disarda ailesine, anasina babasina bir
trilyon iki trilyon yardim yapiliyor. Bu sekildede yani icerde infazlar bu sekilde de oluyor.

Yani orasi bambaska bir dlinya be, allah diismanimi diisiirmesin oraya yani orasi ¢cok zor. Yi..yillarca
yani bu giin mesela ¢ok bliylk zengin tabaka var, o yumurtayl yemek icin belki bir trilyon para
verecek adam onbes seneden beri yumurta yiyemiyor. iste anlattigim gibi yagda yumurta yasak,
zamaninda siyasiler koli koli onlari yazmislar, sarilarini dékmdsler, o sarilarin betonu glritme 6zelligi
var hani yumurtanin sarisi, hani o eskiden tiineller kaziyorlar kagiyorlar falan ya tiinellerden. Deri
montlarida korik yapmislar cezaevinde deri montda yasak. Onlarida koriik yapmislar, ¢ikan topragi
tuvalete gikan topragi tuvalete, tlinelleri dyle kazmiglar. Tabi irade gikarkene bir iki tane, tahliye
olurkene diyor ki kardesim bu tiinelleri siz nasil kaziyonuz, iste diyor yumurtayi diyor koli koli yani koli
koli yaziyorlar doklyorlar oraya o sarisi betonu ciritliyor. Ondan sonra yumurtayi yasakladilar
mesela. Su anda onbes sene yirmi sene yagda yumurta yemeyen insan var mesela afedersin
televizyon seyrediyoz icerde, o pinarin mesela yagda yumurta herkesin agzinin salyasi akiyor. Yani
paranlan yeme sansin yok orda. Trilyonun olsa o yagda yumurtay! yiyemezsin orda. Mesela bana
ciktigimda herkes tahliye oldugumda, ..................... "dan tahliye oldum en son, abi bizim icin yumurta
ye, eve bir koli yumurtayi yagda kirdirdim (g giin kendime gelemedim komaya girdim. Yani o kadar
yani onun hasretini cekmisim birde arkadaslar abi ille yagda yumurta, ille yagda, eve geldim evdekine
dedim bir koli kirin, bir koli yumurta yedim hani dyle Ug glin yani yemisim mesela cezaevinden tahliye
oldum, bu ikinci tahliyede on sene beni bir tane getirdiler ormanlik yere, ormanlik yere, ¢carpildim
oksijenden yani. Yani yillarca oranin pasi, kiifl, anladin mi yani ¢arpildim ya, geldiler beni tahliye
etmeye, gotiirdiler bir restoranta ¢arpildim bdyle oglum da sahit, temiz havadan carpildim yani. Yani
acayip bir yer ya acayip bir dliinya orasi kardesim ya, acayip bir diinya.

Ben: ...........Abi kag yil yattin?

O: toplam onsekiz ondokuz sene.

Ben: ondokuz yil yattin, yine ayni seyleri yasasan..

O: eeee simdi biz namus davasina yattik biz baska bir yonden yatmadik yani bizim ee ben bunu niye
telavu ediyom, cenab allah bizim alin yazimizi béyle yazmis yani. Ben ilk olayimi yaptim kizkardesime
taciz edildi anladin mi bdyle, ikincide benim oglan kardesim, eee yapmis oldugu haraketlerlen
seylerlen yani bizim aile serefimizi, aile onurumuzu aile on.. ayaklar altina aldi yani. Anladin mi
kardesim yani ben bunu gidip mal igin miilk igin miras i¢in 6ldiirseydim bu adalet beni assin, 450
mesela eski 450 idamdi mesela kaldirdilar, assin. Ama yani bunu benim kardeslerim var yedi kardesiz
onlarin bir serefi var onlarin bir onuru var. Yani benim kardesim, ben bir yandan da .................. [kendi
ismi] yim su anda mevcut siyaset de yapiyorum, su anda .........ccccecuevuuene baskan yardimcisiyim anladin,
su anda nerden nereye gelmisim, ben simdi arizali bir insan olsam, yanls bir insan olsam, o kadar
hapishane yatmis bir insan olsam... (baska sesler 2-3 saniye) Emniyette emniyette yazim var
blrokraside yazim var, her yerde yazim gidiyor, baskan vekiliyim ben su anda, anladin mi. Yani ayni
anneden ¢ikmisiz ayni babadan ¢ikmisiz bes kardesiz, bu adam sapik, sapik kardes ya. Gitmis,
kaynanasinin irzina ge¢mis, al sana raporlari verebilirim, gazeteleri vereyim, evde hepsi, gideyim
simdi alayim geleyim hepsini sana vereyim. Boyle bir adam, bende bu adam bizim gururumuzu,
onurumuzu, serefimizi aile dline..dilizenimizi ayaklar altina almis bir insan bende kendimi feda etmis
bir insanim. O bir kere 6ldl ben her giin 6ldiim. O bir kere 6ldi, ben her glin 6ldiim. Kan ¢ekiyor
birde gizem, yani bunu anne, baba, kardes katili yani icerde yatanlarla goris veya roportaj yap kan
cekiyor, benim giinlerce géziime geldi olay. Kolay degil kardesinin canini aliyon yani. Ayni anadan
¢tkmisiz ayni babadan ¢ikmisiz. Giinlerce dniime geldi. O bir kere 6ldi gecti ben her giin 6ldim. E
yatiyom icerde, ailen bakiyon bes sene sonra seni bosanma tebligati gdnderiyor, birde dyle yikima
ugruyon. Sen namusla yatarkene diyon ki, kizim bak aldim onu karsima, bak iste bu felaket bizim
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basimiza geldi ailenin, sende geng bir kadinsin, o .........ccc....... [dogum yilildogumlu benden sekiz yas
ufak, iki tane cocugumuz var, sen de senin de istikbalin var senin de gelecegin var bak benlen yarin bir
gilin beni ayaklar altina alcak bir pozisyon yapma. Ha bana gitmisin bir trilyon lira is yapmisin zarar
etmisin ben bunu 6derim. Bana dekolte giymisin 6yle giymisin ben bunun altindan kalkarim. Anladin
mi, ama yarin bir giin beni aldatma. Beni hapishanede aldatma, ben kendi kardesimi éldirdim bak
kendi kardesini 6ldirdd, gidip karisi yanlis yapti ariza yapti, bunu bana dedirttirme. Senin de hislerin
var, senin de duygularin var, senin de nefsin var, senin de cok afedersin yatmaya ihtiyacin var kalkma,
bu duruma geldigin zaman gel bana soyle, cocukalrimin annesi olarak kal. Anladin mi, senin de
hislerin var, seninde duygularin var, sen de gencg bir kadinsin. E biz de on sene iste hapishanedeyiz
yani ben nasil icerde yasiyorsam sen de o sekilde yasamak zorundasin. Ama seytana uyarsin, yanlis
yaparsin, gel bosanalim, cocuklarimin annesi olarak kal. Yarin bir glin senin basin sikistiginda ilk 6nce
kosacak insan benim sana. Gidiyon boyle, icerde yatiyon karin birde seni aldatmis. E birde boyle
darbe aldik. E birde boéyle darbe aldim yani. Bes sene alti sene seytana uydu, hayatta yapmayacak
kadin anladin mi aldatti beni. Agik cezaevinden plan yaptim onu da éldiircem. Oldiircem. Alcam onun
da seyini yaptim. Onunda krokisini hazirladim planini hazirladim. Yaptim ettim, planini hazirladim acik
cezaevinde izinler var, agik cezaevine ¢iktigin zaman, agik cezaevlerine nasil geliyon iste kapali
cezaevlerinde yatiyon on sene mesela cezan var sekiz sene yatiyon son bir sene iki sene agik
cezaevlerine ka.. geliyon disariya adapte olasin diye disariya uyum saglayasin diye. Disarda yani daha
cok aile baglarim kuvvetlensin sudur budur diye. Acik cezaevine gelcem planimi yapmisim dedim
bunu alcam .........c.oe.u...e. [yasadigi sehirde bir yer] orda yatircam kafasini kescem gazeteleri ¢cagircam
¢ekin dicem ben buna her seyi anlattim, bu benim namusuma, bunun da planini yaptim. Tamam
dedim cenab allaha bizim émriimiz hapishanelerde gegmek yani 6mrimiz hapishanelerde gececek.
Oordan planimi yaptim baktim kizim geldi yanima. Daha ond6rt yasinda onbes yasinda sahabi anladin
mi. Biliyor onu 6ldirecegimi acik ceza evine, kizim dedi ki bak su ekmek géziime dursun baba agladi
karsimda, dedi ki baba biliyom acik cezaevine ¢iktigin zaman annemi 6ldiircen bunu gok iyi biliyom,
sen dedi delikanli mert yigit bir adamsin. Baba dedi yarin bir giin sen bir daha cezaevine girdigin
zaman ¢ikamiycan, yarin bir glin dedi o hapishanelere orospu olarak gelirsem bunun dedi sorumlusu
sensin. Bak su okunan ezanin basli igin. O cezaevlerine ben orospu kahpe olarak gelirsem dedi baba
bunun sorumlusu sensin. Birak dedi bosa bu anami. Allaha versin dedi hesabl. Sen deid bizim
babamizsin. Bulursun bir kadin dedi evlensin, oda sana layik bir kadin olamadi, bize layik bir anne
olamadi allah dedi onun cezasini versin. Kizimin bir haraketi benim bir cinayet daha islememi
engelledi. (igeriye biri girdi, kayit o sebeple durduruldu.)

Kayit 004 (110102_003) Toplam Siire: 31:25

O: kasik veriyolar aliminyum kasik, sunu burdan koparu-iyoz, burdan aliminyum kasik ama sert degil,
sert oldugu zmaan sis yapabilirsin diye, aliminyum bdyle kasiklar var boyle yamuluyor ya bunu boyle
dogrultuyoz, cakmagi bunu burdan aglyoz icerde mermerle iyice boyle bigak, domatesi, falan salatayi
bunlarlan, bunlarida ¢gakmagin ucuna takiyoz, sunu cakmak var ya burdan kirlyoz bunu o ¢akmagin
seyi var ya onu ¢ikartiyoz boyle icine takiyoz bunu, bunu metelik bunun ismi, bicak degil metelik yani
bltin domatesi, saru..marulu,ee maydanozu bunlan kesiyoz bundan baska hicbir sey yok icerde
bunun adi metelik yani, seyle ee plastik clinkl sert verse sis yapar millet birbirini vurur mesela dolap
askilarin akadar icerde sokip aliyor idare hani onlari sis yapmayalim diye e oraya napiyoz oraya bir
yane ip geriyoz camasirlari askiya ....(anlasilmayan bikag s6zciik) Gtl bazi hapishanelerde (itl var yani
ziyarete falan mahkeme bazi kendimiz yatak (itlsi gecen..getiriyoz yatagin altina seriyoz onu
gastenin i¢ine iki tane Ustline yatiyoz, (gllerek) benim gibi agir adamlar daha fazla iz ¢ikartiyor,
mahkemeye giderkene onlarlan yani. Yatak Gtlsa.

Ben: sana zarar verdiler mi hi¢ hapishanede?

O: hapishanede zarar ne, simdi, hapishanede yani mesela, yemeklere memeklere verilen yemeklere
mesela baski yapiyim diyon ¢ok acayip yemekler geliyor bilmemne kim bunun énciiligiini
Yyaplyor............. [kendi ismi]. Hamama aliyorlar assagida, hamam var idare yatiriyo kaldiriyor gtizel bir
dayak atiyor, coguna atiyor yani. Mesela fiyatlar pahali diyon kantin fiyatlari, bas kaldiriyon, mudur
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diyor alin bunu, assagiya indiriyon hamama, veriyorlar dayagi, veriyorlar dayagi.................[cezaevi

ismi] cezaevinde vuruldum, ................... [cezaev ismi] cezaevinde sislendim, iste ee orda beni bir pkk
kogusuna attilar, ee seydi ee on kisi iki tane bizim milliyetci bir denizden vardi ben vardim
....................... [arkadasinin ismi] vardi denizde .......................[arkadasInin ismi] ikimiz, florasani bir

kirdilar, sisler boyle girdi cikti girdi cikti bize, o sisleride nasil yapmislar, kolonlar var ya, su insaat
kolonu ya, (gostererek) cezaevinin, bunu kiriyorlar, sunun icinde demir var ya, bunu tirnak
makasinlan viygidi viygidi viygidi kesiyor veya bamteliylen, saz veriyorlar sazin bam teliylen kesiyorlar
aradaki demiri onu aliyor sivriltiyor mermerde icerde, mermerler varya hani seyin Uistiinde yemek
yeme yerinde falan ¢ekpas sapi, mesela cezaevini temizledigi ¢ek pas saplari yok mu onun igine o sisi
oturtturuyor, sisleri de oyle yapiyorlar yani. Cek pas sapinin tutkal sikiyorlar icine, tutkalin, o demiri
kesiyor, sisleri Oyle yapiyorlar yani. Mesela bam teli, cezaevinde yeni uyandilar eskiden onun
cezaevinin sazin bam teli mesela saz ve.. bam teli seyi kesiyor, demiri kesiyor bam teli, sonra o bam
telini almaga basladilar, yan tellerlen galiyon artik sazi, bam telini aliyorlar.

Simdi, cezaevleri boyle. Haftalik iste en mutlu oldugun ziyaretin geliyor ee mesela her ayin sonu veya
her ayin basi acik gériisme var her ayin sonu acik, tabi ¢ikiyon bir saatlik goriismen var ailem ¢olugun
cocugun hadi sey yapiyorduk ben onlara, babam ne hazirlayacak bize, etimek tatlisi etimek yok mu,
etimegi ben aliyordum, sarelle kantinde var aralarina sarelle ¢cekiyordum, etimekler var ya etimek
onlarin aralarina, iste seker toz seker yazdiriyordum o ¢ay demledigimiz semaver yok mu onda serbet
yaplyordum icinede boyle bir damla limon sikiyordum, elini sokuyon, o yakmayacak kivama getiriyon
onu o serbet, iste onu aliyodun buzdolabina atiyodun, fistik mistik bdyle cocuklara iste babam tatl
yapmis mesela. Mesela 6nden gotirliyordum tepsiyle ziyaret yerine 6yle mutlu oluyordu yani dyle
kendimizi motiive etmek icin cocuklar iste babam hapishaneden tatl yapti falan filan...

Yani sey yapiyon sabah mahkemeye giderkene kalkiyon trasini oluyon bilmemneyini oluyon ondan
sonra elbiseni melbiseni giyiyon assada jandarma var ariyor kelepgeleritakiyo ringe bindiriyor
getiriyor seyi. iste her giin gaste, gaste geliyor cezaevlerine saat dokuz dokuz buguk gibi. Burda
cezaevlerinlen ilgili bir haber varsa, vermiyorlar o gasteyi, iceriye vermiyorlar yani, vermiyorlar.
Mesela, disardan mektuplar geliyor veya icerden mektuplar geliyor, icerde mektup mektup okuma
komisyonu var. Bir tane infaz memuru, doktor sudur budur, gizli bir seyler varsa giziyorlar Gstlerini.
Disardan iste kiiflirli sunlu, disardan kéti bir haber verdiysen z..lGzerlerini karaliyorlar onun yani.
Mektupta goriuniyor karalanmis tstl ama ne yazdiklari bilm... veya igerden disariya bir bilgi
verdiginde hani gizli bir bilgi verdiginde iste burda agir sartlar var, kontrolden gegiyor, mektup okuma
komisyonu, basiliyor kase dyle geliniyor. Ondan sonra iste haftada on dakka telefon goriismesi var
her hafta on dakka, kapali, iste yukardan makaralar var, gardiyanlarin kulaklik var, ne konusuyon
dinliyor orda, hani cezaevinin igiyle ilgili bir bilgi verdigin zaman hemen otomatikman kitliyor telefonu
hemen cezaevi midiri ¢agiryor diyor bir daha aktarma bunu diyor, aktardigin zaman sana hiicre
cezasl veriyor. iste on giin yukarda hiicreler var hiicrede televizyon yok, gaste yok hicbir sey yok, bir
tane sey, florasan, iste assagida mazgal var yemege, tabaklari veriyon boslari, gidiyor dolduruyor bir
tane gaste hicrede seriyon gastenin tzerinde bir ekmek yiyon iste bir yatagin var yatiyon hiicre
cezasl veriyor, icerde yatamayan mahkumlar mesela uyum saglayamayan koguslarda mahkumun en
blyiik 6zelligi ne onlari hiicrelere aliyorlar mesela, hiic..hiicrede tutuyorlar. On giin onbesgiin
cezaevinin durumunagodre yani ondan sonra bir glin seni baska bir kogusa,iste baska bir kogusa
gittigin zaman ee baska bir kogusa gittigin zaman mesela ordan pusula atiyorlar mesela o soan
sogan..sogan yok mu kuru sogan mesela yemek onun i¢cine mesela pusulayi yaziyor , kiviriyor jiletine
seyin gastenin sigaranin Ustline jileti sariyor koyuyor, haberlesme 6yle oluyor. Sogani atiyor 6bur
seye hani Ustten duvardan, sogani atiyor, anladin mi hani pusula iste bu gelen adam arizali, yani bu
gelen mahkum soyle yapti boyle yapti, ta 6blir kogusahaber saliyor mesela. Ondan sonra, iste ee ozel
bir seyin oldugu zaman igcerden bir haber alamadin edemedin su oldu bu oldu gardiyani ¢agiriyon yani
o gardiyanlara biz kus diyoz onlarin lakabi kus gardiyanlarda, avanta alan gardiyanlarin alayi kus, iste
geliyor, iste diyon yasar abi telefonu veriyon ya diyon abi aksam ara, ne oldu niye ziyarete gelmediler,
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mektup gelmediler sudur, iste o vardiye geldiginde geliyor iste birader gelememisler durumu bozuk
su bozuk bu hafta gelcekler, hemen bir paket marlbora en diisiigu bir paket marlbora, sana haberi
getiriyor ya, birde seyini de aliyor senden bes lira on lira, bes on lira yok artik para kalkti da onun
karsihginda birpaket sigara aliyor, hani evi aramis ya kontor gitti ya veya, evi ¢evirdi, telefon parasina
da bir paket marlboro aliyor. Sistem 6yle doniyor yani ondan sonra, eee, iste sabah sayim var, sabah,
her giin sayim (g kere sayim aliyorlar mesela. Ordan kim kagcak, sirf psikolojik baski olsun diye sabah
tam 7 de uykunun, sayim herkes saten veya bazi hapishanelerde hoparlér var, iste sayim zamani
gelmistir yatan uyuyan kalmasin climlenizi allah kurtarsin herkes sayim halinde, sayima ¢ikarkene
esortman oyle donlan monlan ¢gikamiyon esortman lizerinde esortmanin, zaten hapishanede en az (ig
gilinde bir tras olcan yani, en az iki glin yani en az (i¢ glin, sakal yasak. Hani ¢ok cilt bozuklugun var
bilmemne falan doktor rapor veriyor, o raporlan sakal birakabilyon. Sakal yasak cezaevinde, ondan
sonra ideolojik biyik falan salmak falan yasak. Ondan sonra sag uzun, sag falan yasak iste cezaevinin
berberi var boyle malta var malta dedigimiz yer oraya geliyo orda trasini yapiyo, veriyon bir paket
sigara, yani ne alirsan hep sigara, mesela gasteci geldi sigara veriyon, kantinden alisveris yaptin sigara
veya kantinde hesabinda para var mesela kantinden ne aldin ama haftada ikiyliz milyonu gecemiyon,
niye gecemiyon icerde kumar mumar oynatmasin diye bilmemne yapmasin diye, bazi hapishanelerde
kumari yapiyorlar mesela sabunlari zar yapiyorlar, sabunlar yok mu, sabunlari zar yapiyorlar
Gzerlerine icerde zar atiyorlar mesela bazi hapishanelerde mesela mesela ellilik telefon kagitlari yok
mu telefon kagitlari, hani ankesorla telefon kagitlari, kloraga yatiriyorlar onu beyaz yapiyorlar abi,
beyaz yapiyorlar, ondan sonra tzerlerine kalemle iskambil kagidi veya poker kagidi yapiyorlar dyle
kumar oynuyorlar, mesela, eee, sey yazdiriyorlar karton icerde, calisma, resim mesim, ¢ift kartonu
Uste yapistiriyorlar kesiyorlar onlari,ee, okey, ciziyorlar okey tasini, sabunlarda zar, kartonlar yok mu
icerde mesela, koli moli, o kartonlari da istaka, koli bantindan yapiyon istaka yani boyle (gtlerek)
boyle...

Boyle ondan sonra iste sabah yedide sayim, hadi sayima, sagdan kag kisi, diziliyor bitin mahkum,
gardiyan geliyor bir iki G¢ dort bes en sonunda kag kisi atmis, atmis sondur efendim diyor, mevcuda
bakiyor atmis, atmisbir oldu mu bir daha say, bir kisi noksan, e hadi bir daha bir iki tic dort bes atmis,
hadi bir kisi nerde, cezaevinde buca cezaevinde mesela ranzalar lg katli en Ustte yatmis kalkmis
goremiyon ki battahaniyeyi cekmis bu boy kadar (¢ kat mesela simdi hapishanelerde iki kath ranzalar,
buca cezaevinde Ug katli, assagi yukari ikibuguk metre duvar var bir iki t¢ kath en sonda ufak adam
tam ortada, ulan bir daha say bir kisi noksan, bir daha say bir daha say en sonunda bir bakiyorlar bir
kisi var. Veya adam gitmis banyo yapiyor, tuvalette, bilmemne bulana kadar sayimi bekletiyor bu
sefer. Hadi 6glenleyin vardiya dev..devir etcek, yeni alan vardiye iste sayim zamani gelmisler herkes
sayim halinde hazir bulunsun yatan uyuyan kalmasin ciimlenizi allah kurtarsin. Bir daha sayim, ikinci
sayimi da bdyle, gece onbirde bir sayim daha, yatma sayimi, hani kim kagcak yani psikolojik baski.
Bazi hapishanelerde mesela ..................... [cezaevi ismi] cezaevi ¢ok siki bir hapishane, ¢ekiglen
kaldiriyorlar sabah bam bam bam bam bam bam bam, ulen bir firhyon anladin mi sen gozlerinlen yani
sirf psikolojik baskibir daha gelmeyesin diye. Mesela tirkiyede en siki hapishaneler elazig, samsun,
manisa, eee buralar ne 6zel infaz, 6zel infaz ne, deli hastahanesinin bulundugu yerler. Yani, sagda
solda mahkumlar, mesela bu bu yérenin mahkumlarini manisaya gonderiyorlar niye akil hastanesi var
orda, e ordaki tedavi goren insanlari manisa cezaevine bu sefer ne yapiyor manisa cezaevini akil
statiisiinde gosteriyor akil im aa.. yani akil hastanesi statiisiinde gdsteriyor, agir. iste geceleyin birde
yat, mazgallardan baliyor yatmayani kalkiyor cezalandiriyor. Efendime soyleyeyim, fazla gaste oldumu
aliyor icerde istan misyan c¢ikartmayasin diye. Mesela eee ........... [cezaevi ismi] cezaevinde mavi tek
tip, hepsi mavi askeriye gibi. Yani nevresim baska sey yapamiyon hepsi mavi. Ondan sonra oyle
coraplan moraplan sayima, sey, yalinayak falan sayima g¢ikamazsin, gorapla ¢orap, terligin,terligin tam
siki hapishane iste sabahlari mesela doktor var doktor geliyo revire ¢ikcan aksamdan dilekge yaziyon
iste ee rahatsizligim nedeniyle cezaevi doktoruna muyahane olmak istiyorum gereginin yapilmasini
arz ederim hani kogus mesela b-10 kogusu, a kogus b kogus mesela a da otuz tane kogus var b blokta
otuz tane kogus var c blokta otuz ¢linkii koguslar boyle sirali ya arada mazgallar var boyle mazgallar
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yani her seyde en az yirmi kogus var hangi kogusta yatiyon b on kogusu nda sabah hemen gardiyan
geliyor b on kogusunda ..................... [kendi ismi] hani doktora, doktor var doktora béyle ¢ikiyon hani
gardiyanda orda yiritlyor, doktor diyor rahatsizligin ne diyo iste ilag yaziyor, paran varsa cezaevi
idaresinden ilacini aliyon paran yoksa devlet kendi veriyor yani icerde paran varsa parandan
kesiyorlar ilaci yani yoksa cezaevi kendi veriyor. Haftada bir giin dis doktoru geliyor, ¢ikiyon mesela
dis doktoruna rahatsizligin nedeniyle oraya cikiyon iste haftada bir disardan etkinlik geliyor yukarda
mesela sine ma ee bliyik salonu var agik, yani agik sey,, ziyaretleri yaptigimiz yer sinema salonu
kuruluyor disardan film getiriyorlar teker teker kogusta filime aliyorlar veya disardan bir etkinlik
geliyor tiyatro gosterisi bilmemne gosterisi geliyor iste bdyle yani orda insanlarin en mutlu oldugu
zaman, en mutlu oldugu yer mektubun geldiginde ziyaret, mektubun ziyaretin geldimi nese suratinda
glller agiyor. Bir bakiyon mektup gelmemis, suratin distiyor. Adam baliyor artik Gi¢ zamani dort
zamani hapishane kimi hapishanede ¢ kimi hapishanede li¢ bugukta kimi hapishanede dortte geliyor
mektuplar ordan mazgaldan bagiriyor herkes mektupcuu diye gardiyan bagiriyor ya herkesin bir
bakiyon allaah mazgal kapagi bir agiliyor ................. [kendi ismi] dedigi zaman ....(anlasilmayan bir kag
kelime) demedigi zaman herkes sigara pof pof niye gelmedi noldu diye. Ziyaret zamani geliyor
................. [kendi ismi] ziyaretcin var, zevkle hazirliyon ¢ikiyon ama ziyaretin gelmedigi zaman giriyon
cekiyon battaniyeyi hiinglir hiinglir agliyon, kimsesi arayani yok sorani yok.

Yani orasi 6zglirlGglin kisitlandigi bir yer. Yani insan, insanlar ordan cok sey ¢ikartmasi lazim, yani bir
yumurtanin ne kadar degerli oldugunu bilmek kadar mesela icerde hep ayni surat insan yeri geliyor
evde karisinlan kavga ediyor orda aylarca, yillarca, senelerce ayni surat ayni surat, artik bunaliyon
adamin artik suratini gérmekten nem kapiyon ayni surat, ayni surat hepsi su¢c makinasi. E iste o
kiltard ayri, orda ortak bir yasam alani var mesela o beyazi seviyor o siyahi seviyor, o aclyi seviyor o
tathyi seviyor ama ¢ogunluk ne derse o oluyor. Mesela, aksamlari mesela sekizde film var kag kisi
variz kogusta on kisi variz, on kisi, o diyor ben film seyretcem, o diyor spor seyretcem o diyor magazin
seyretcem, iste magazin seyretcek kag kisi dort kisi, film seyretcek kag kisi bes kisi hani cogunluk ne
dedi o kanal, senin baska seyretme ihtimalin yok cogunluk ne dedi o oluyor. Ha glindiizden ne oluyor
mesela benim durumum iyi, senin durumun yok tersosun, kimse arami... onun durumu, sigara iciyor
ya mesela aksamleyin ben o filmi seyretgem ya, gizem diyorum simdi aksam oylama var al su bir
paket sigarayi, aksam oylamada benim adimi, bir paket sigara verdim ya aksam oylama var, oylamayi
kaldiriyom, sigarayi ben onlaraa vermisi ben film seyretcem baska magazin, spor onlari seyretme
ihtimalin yok. Mesela dyle hapishaneler var adam serefsiz mesela tatlyi ¢ok seviyor mesela ayda yilda
bir tath geliyor mesela iki tane lg tane baklava geliyor, bu ¢ok, 6blirkii sevmiyor mesela iste sana
diyor vereyim bir paket sigara diyor (i¢ tane tathyi, bir paket sigarayi veriyor senden baklavayi sana
veriyor. Mesela kimisi tavugu seviyor kimisi eti seviyor, o diyor ya tavugu bana sat, bir dahaki sefer eti
ben sana vereyim diyor iste bir dahaki sefer ben sana eti vereyim sen tavugu al diyor, birde sigara
veriyor aliyor, sen ona tavugu veriyon iste o yanindaki sirf pilavlan yiyor sen bir dahaki sefere et
geldiginde eti ona veriyon iste 6yle misterek bir yasam alani yani canli diye bir sey géremiyon bir
bakiyon betonun dibinden bir tane karinca ¢ikmis allah bir mutlu oluyon, degisik bir sey gérmusiin
canh gérmisin ordan veya haspel kader bir kelebek gelmis konmus anladin mi bir kelebek gelmis...
(disardan sesler bastiriyor, birkag kelime anlasiimiyor)

Ben: orda mesela insanlar, suglari hakkinda diistiniyor mu?

O: ya suglari hakkinda, kimisi pisman, kimisi pisman degil, temin dedigim gibi yani bizim gibi kader
mahkumu kader, tamam diyoz yani bu bizim kaderimiz yazilmis, anladin mi, ama adam hirsizlik
yapmis girmis U¢ glin sonra tahliye olcak bir daha neteyi soyayim onun hesabini yapiyor. Bir daha
nereyi patlatayim, iste diyor ki mesela bir tane iki tane hirsiz birbirlerini taniyorlar saten iste diyor ki
halici yalginin halici diikkani var orda diyor kasasi var, onu diyor gidelim patlatalim, onu, onu
diisiintyor, yani onu soymayi diistintyor. Bizim gibi insanlarda aman diyoruz bir an 6nce
¢olugumuzun ¢ocugumuzun basina gegelimde yarin bir giin colugun ¢ocugun yani tam blue ¢aginda
yaninda olalim, yani onlar kot yola gitmesin, onlara imkanimiz dahilinde iyi bir egitim aldiralim, iyi
bir gelecek aldiralim yani boyle diisiinllyoz. Ama egitimsiz insan, kendini yetistireememis insan veya
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para hirsi olan, para gozii olan, hayatini bedavadan kazanmak isteyen aman nereyi soyayim, nereyi
patlatayim, hangi kuyumcuyu patlatayim bunun hesabini yapiyor yani burda mahkumu iyi ayirmak
lazim yani bir kader mahkumu var birde bu isin yani hakketten koéti 6renek olani var yani. Kéti 6rnek
olanin var simdis en yirmi sene yirmibes sene ee calismisin bir yerde almisin otuz bin lira kirk bin lira
emekli maasi, haspel kader evinde duruyor e sen hirsiz gel onu bir ginde ¢al. Yani buna ne yapsan
makbul yani. Ama bizde, e bizim kendi kardesimiz, e kaynanasinin irzina ge¢mis, baldizinin irz..irzina
gecmis, kendi 6z kardeslerimizin gidiyor Pazar harghgini aliyor, gocugun st parasini aliyor bir tarafta
boyle bir insan, bir tarafta boyle bir insan yani. (4 saniye sessizlik) yani, tamam allahin verdigi cani
allah alirda ama bir anda da bir andada film kopuyor yani. Yani egsegin cani yandi mi ati gegiyor.
gizem. (3 saniye bekleme) essegin cani yandi mi ati gegiyor, 6yle mi kardesim. Sifirlaniyor, anladin mi,
simdi burda almis bir tanesi anladin mi, kizi aliyor boéyle strikliiyor tanimadin mi gidiyor, e ne olur
film kopar yani ne olursa olsun bedeli ne olursa olsun yani .

Yani orda, orda icerde sistem, diizen yani cezaevi yonetims acisindan maddiyatlan donlyor. Parayi
verdigin zaman, simdi orda .................... abi bir tane infaz memurunu yakalasin parayi indirsin aksam
gelir e, 1 (T iste baban gonderdi iste soyle yapgan bdyle yapgan dyle yapgan hemen
biitlin talimatlar gelir buna. Biitlin yapcagi her sey ciinki telefonda konusma sansi yok, mketuplan
aktarma sansi yok. Ziyarette anca, agik ziyarette ylizylze soyleyebilirsin bir seyleri sdylersin acgik
ziyarette dinleme seyi yok bir tane masa, bir tarafa soyle oturyon bir tarafa boyle oturuyon,

Biri: simdi polis duruyor basinda

O: polis yok,

Biri: gorevli duruyor basinda.

O: Her masada durmuyor.

...(Dinlenip dinlenmedigi Gzerine konusmalar 1-2 dk)

Bakiyon iste aman diyon bu giin iyi bir yemek eee, mahkumun bir gozi tencerede, bir gozi
pencerede, yani bir gbzii tencerede oluyor mahkumun allah diyor iyi bir yemek gelsinde, yani devlet
ne verirse karavana onu yiyor, bir géziide pencerede aman diyor bir mektup gelir mi aman bir ziyaret
gelir mi, aman para kagidin geldi mi mesela, eskiden insanlarin kafa kagidina bakiyon cinayet
mahkumusun hapishanede birinci statlide, anladin mi yani cinayet mahkumusun, yani, kagitta, simdi
para kagidi mesela her Sali giinleri para kagitlari simdi babasi ne yatiriyor, onlarin makbuzlari yatirdigi
ziyaret gliniin aksami dagitilyor bitiin mahkumlara, para kagidin geliyor mu ooo sevindin, oo paran
yatti, dlinyanin en mua...seyi sensin yani diinyanin...

Biri: hi¢ parasi olmayan ne yapiyor?

O : hig parasi olmayan, parasi gelenler varya onun hizmetini yapiyorlar orda. Mesela simdi ...................
abi yatiyor, sen .............. abiye yatiriyon, parasi gelmeyenler, bu adam sigara iciyor mu, .......c.c.........
abinin bulasigini yikiyor, ... abinin yemegini hazirliyor anladin mi, ................ abinin yatagini
topluyor anliyon mu, iste kogusun hizmetini yapiyor simdi on kisi yatiyor ya kogusta, tuvaleti
temizliyor, yerlere paspas cekiyor, iste karavana geliyor...

Biri: simdi Ucger kisiler f tipinde.

O: biri hizmeti yapiyor simdi f tipleri ayri lg kisi biri hizmeti yapiyor, onlarin iginde biri var, o hizmeti
yapcak, arif abi mi bulasik yikicak, biri yapcak o hizmeti, disardan biri mi gelcek, biri yapcak bu
hizmeti. (hizmeti kimin yapacag tGzerine konusmalar (1-2 dk)

Yani hapishanede, hapishanede, benim en glizel 6grendigim iki kelime zaman ve sabir. En glizel iki
kelime, yani bir hapishanede beklenen diyor giin gelecekse cekilen cile kutsaldir. Beklenen giin
gelecekse, yani bekledigin, ailene kavuscagin yattigin ceza, yattigin cile kutsal. Yani beklenen giin
gelecekse cekilen cile kutsaldir. Yani hapishanede en glizel ikikelime zaman ve sabir. O zamanlan
kendine diyon ki yani ben burdan tahliye olcam ¢oluguma gitgem ¢ocuguma gitcem, esime gitcem
karima gitcem, ¢linkii o heveslenip kendini koruyon. Aa eger ee nasil derler onu, sabir, sabir sikintiy!
bastirmasa saten insanlar ¢atlar. Sabir ylizde yetmis, sikinti ylizde kirk. Sabir sikintiy1 eziyor ama
sikinti sabiri ezse insanlar zaten gatlar orda, anladin mi. Hapishanede en giizel iki zaman ve sabir.
Neyse hapishanede gene ee glizel, mahkumunbir g6zl tencere bir gozii pencerede, orda artik ne var
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aman diyon boyle glizel bir yemek gelsin de, bazi hapishanede her glin sey mesela ben ................... [bir
yer adi]yatiyordum, dibimizde tavuk fabrikasi, anlasma yapmislar oraylan,ne kadar artik var gilinii
gecmesine bir glin tavuk orda her gilin tavuk. Ulen tavuktan biktim arkadas ya, tavuktan biktim yani,
biktim kardesim biktim her glin tavuk mu olur ya, almis cezaevi idaresi ucuz diye anladin mi her giin
tavuk her giin artik bakiyon parasi olan kantine yazdiriyor zeytin peynir, zeytin peynir yiyor. Parasi
olmayan o tavuga selamun aleykim. E yiyon baska sansin yok ki ya yiycen ya a¢ kalcan. E nerden
soyleyim ordan bir buguk pide mi dicen bir bucuk kebap mi sdyleyin, hapishane orasi. (yemek
Uzerinde konusmalar 3-4 dk)

Kayit 005 110102 004 Toplam siire (6:57)

Vardiyede kirk kisi var Uc kisiyi istedigi yerden aliyor napabilcek Ucg kisi, anladin mi icerde silah mivar
tabanca mi var, onun icin ayirdilar yani onun igin istedigi anda midahale etsin diye ayirdilar
ikibinyediden sonra oda sistemine gecti, adalet bakani eski hikmet sami tiirk, hayata donis
operasyonlari oldu hapishanelere, duvarlari kirdilar falan filan onun igin yaptilar bu oda sistemini
yani, simdi en bliyuk yatan oniki kisi. Yani oniki tane mahkum var, e bir vardiyada (anlasiimayan
birkag kelime) geliyor aliyor, 6bur tlrli yizelli kisi yatiyorduk, hadi gelsin gokhani alsin bakayim bir
tane giicl yetiyorsa alsin anladin mi, bir ton dayak yiyordu memurlar bir ton dayak yiyordu orda.
Birde onlari esir aliyorduk ortaya. Oyle simdi, bu yani yani cezaevi zor iste o iste goriiyon f tiplerinde
bir saat ziyaret, kirk dakka degil mi acik ziyaret kirk dakka kirkbes dakka. Bir kapidan giriyon, parmak
sistemi var simdi parmagini okuyor, sen girmeden kapilar kapanmiyor arkadan kendi kitliyor yani
anladin mi f tiplerinde. F tiplerinde niye, f tipleri cete mahkumlari icin, yani f tipleri ceteler..ceteler
icin siyasiler icin yaratildi mesela f-1 var f-2 var, f-1 de siyasiler yatiyor yani f-2 ee terér mahkumlari
igin...

Ben: adalet hakkinda ne disiniyorsun, bu kadar sireg gecirdin.

O: su anda ben, su anda adalet (gllerek) tamamen hiilkiimetin elinde. Yiksek hakimler savcilarinin
yapisi ee en son ee seylen degistirildi, eeee, referandumlan degistirildi, tamamen hikiimetin elinde.
Anayasa mahkemesinin tamamen, referandum yapildi, referandum yapildi tamamen su and
ahikimetin elinde. Su anda ben adalete inanmiyorum. Eski bir hiikimlG olarak eski bir mahkum
olarak adalete su an inanmiyorum. Saten sirf referandumu niye yaptilar, anayasa mahkemesinin
yapisini degistirip kendi adamlarini koymak icin eee yiiksek hakimler se.. ee yliksek hakimler, savcilar
kendi adamlarini ve her seyde ortada yani, yapilanlarda ortada yani ben su anda adale.. yapilan
adaletin higbirine de inanmiyorum.

Ben: hapishanelerin adaletle baglantisi oldugunu diisiiniiyor musun?

O: adalet olsa zaten bu kadar hapishane agilmaz su anda her giin hapishane agiliyor, hapishane
kapanmiyor ki, su anda tarihinde ee en son benim bildigim ylizotuz..ylizotuzbesbin mahkum var
hapishanelerde, tarihinde goérilmemis. En son, yetmisdort genel af ¢ikti biilent ecevitin zamaninda,
yetmis sekiz bin mi yetmis dokuz bin mi ne mahkum vardi, tarihinde gérilmemis oranda su anda
hapishanelerde mahkum mevcut. Su anda ee ben arkadaslarimla irtibat halindeyim devamli
hapishanelerle mektuplasiyom ee su and aon kisilik koguslarda on bes kisi balik istifi gibi yatiyon yirmi
kisi yatiyon yani. Su anda hapishanelerde, hapishaneleri bagimsiz bir ee kurum ee girsin icerleri
denetlesin, ee hezimetin ne oldugunu gorsin . su anda bitin hapishanelerin kapasitesinin iki kati
mahkum yatiyor, su anda her giinde yeni hapishane aciliyor. Yani hapishanelerin kapandigi yok
(gulerek) yeni hapishane, yani kapatiyoz diyorlarama, kaza cezaevleri kapaldi, iste onbes kisi yirmi kisi
bundan seksen sene yliz sene 6nce acilan kaza cezaevleri kdy icinde kalmis, sehir icinde kalmis,
bunlari kapati-tilar bunlar. Her giin ylksek giivenlikli e tipi b tipi m tipi k tipi sey tipi yeni bir ton
hapishane agiliyor...

Kayit 006 110102(005) toplam siire: (18:54)
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Ben: immm sey soracagim, cezalandiriliyor mahkum, hapis yatiyor peki bunun aile ile bir baglantisi
var mi yani oldirilen insanin ailesiyle ¢linkii mesela senin akrdesin 6ld{, onun ailesine yenilenmek
icin, clinkl onlar da aci ¢ekiyorlar, sen de aci cekiyordun, bu cezalandirma siireci onlari nasil etkiliyor?
O: tabi her iki tarafi da etkiledi, onun da iki tane U¢ tane ¢ocugu eee glinahsiz hig bir seyden haberleri
yok ortada kaldilar benim iki tane cocugum ortada kaldi, eee, bu neticeylede tabi, ee ne kadar olsa,
ne kadarda olsa iki taraf kardes ¢cocuklari birbirlerine diisman oldular yani, ister istemez yani ister
istemez, bir tane bir tarafin cani yanimis yani, ne kadar olsa bile, o kadar onlari motive etmemize
ra..ragmen, disarda hicbir sekilde, bayramda seyranda 6zel glinde birbirleriyle gorlismek istemiyorlar
yani. Ne kadar olsa eee, iki taraf da magdur oldu. Bizim, ee giden on sene bir kayibimiz, 6biir tarafin
giden evinin aile reisi, eee tabi onlar, eee ¢cocuklar, yetisme sartlari, hayat sartlari ee tabi acli..acl
yasananlar aci. Yani sey olmadiktan sonra ee insanin ee bir gelir kaynagi olmadiktan sonra onun igin
de bizim igin de yani biz ben hapishanelerde kendi sahsim olarak ¢ok zor gilinler gegirdim yani sigara
parasina muhtac oldum. Ailem, ¢cogu zaman bana para yatiramadigi glinler oldu, cogu zaman ben
icerlerde sigara icmedim. Cogu zaman arkadaslarim eee iste permatigimi sunu bunu ee sakal trasimi
onlardan borg aldim veya ¢ogu zaman onlar, onlara soyleyemedim onlarin tras oldugu permatigi ¢cop
kovasina atmislardir, orda kimse gérmese ben alip kor jiletlen ben kendim tras olmusumdur. Eee
istecok idarenin idarenin vermis oldugu sabunlan deterjanlan ee ¢camasirlarimi cogu zaman kendim
yika..yikamis bulunmaktayim. Eee, tabi biz bunlari yasarken, bizim disarda iki tane evladimiz, ailemiz
var, onlarinda neler yasadigini, onlarinda nasil hayatta durdugunu eee anlamakta zorluk ¢ekiyorum.
Buna ragmen 6ldirdtagim kardesimin iki tane evladi var, hanimi var. O ¢ok zor durumda kaldi. Eee
benim edindigim bilgiye gore en son ev islerine falan gitti. Ee tabi ¢cok zor sartlar yani kelimeler
yetmiyor bunlara yani, kelimeler(ses titremesi), nasil konusayim nasil ifade edeyim neler anlatayim
yani yikim her iki..her iki taraf icin de yikim. Her iki taraf icin de telaf..telafisi olmiycak seyler, ee
yerine bir daha gelmiycek, telafisi olmiycak eee imkanlar (birkag¢ anlasilmayan kelime, mirildanarak)
Ben: sen onlarla hi¢ konustun mu?

O: ben... en son seyi aldim karsima, yegenimi aldim, tabi yegenim sarilik hastasi olmustu 6ldirdtGgim
biraderin oglu. Hastaneye ziyarete gittim, bana blyik bir tepkigdsterdi babami 6ldirdiin diye, sartlar
ne olursa olsun biz senle bir daha bir araya gelemeyiz diye. Onu ¢cok motive etmeye ¢alistim, kendi
evladimin yerine koymak, koymaya ¢alistim ¢linkl onlarin hig bir glinahi yok onlarin hig bir sugu yok.
Onu da kendi evladim gibi yetistirmeye ¢alistim ama ...(anlagiimayan kelime) yani bir seyler, neticede
babasi, anlamiyor ki yani sonugta cani yanmis, cani yanmis, ben senin amcanim diyom sudur diyom
ama ne kadar olsa bana 6fkeli bana kinli. Hissediyom, hissediyom, bayram oluyo seyran oluyo veya
bana en blyiik agir gelen, agir gelen, arife glinleri dikkanimin éniinden geciyo diyor babamin
mezarina gidiyom diyo, iste o anda benim duygularimi anlayin... (15-18 sn sessizlik)

Ben: ..o abi annenle baban ¢ok dnce mi 6ldiler?

O: annemle babam ben oglan kardesimi 6ldiirmeden 6nce vefat ettiler ama annemlen babam benim
bu kardesimden ¢ok bliyik acilar ¢ektiler. Bunu bitin yasadigi aile etrafi, batin mubhit herkes
biliyor... (3 sn sessizlik) Rahmetli kardesim babami ¢ok dévdii cok, defalarca dovdii. Ben ee babam
taristen..taris isci emeklisiydi. Eee eve ek gelir olsun diye baliga cikiyord, balik¢ihk yapiyordu, 6h66
onun bunun (agladigindan 6tird yarim dakika sessizlik) rahmetli babam... baskalarinin teknesiylen
calismaya gidiyordu, ben kendim galeri iisi yapiyordum galericilik yapiyordum. Annem hep bana isyan
ediyordu, baban baskalarinin yanina baliga gidiyor ama baban agok az hak veriyorlar diye. Bir giin
anneme s6z verdim (hickirma) oksurik)( (25 sn bekleme) bir giin... anneme s6z verdim. ............ [bir yer
adi] denilen yerin en giizel teknesini alip (konusma yavasladi) (5 sn bekleme) babama hediye
edecegim diye... s6zim de yerine getirdim. Oranin en glizel teknesini, ismi de ............... [teknenin
ismi] alti buguk metreydi, aldim, babama hediye ettim. Babamin, o sevincini hi¢ unutmuyorum
(konusurken agladigindan zor konusuyor).... (onbes saniye bekleme) babam... (aglama artti, 7 saniye
bekleme), babam yeni dogmus bir ¢cocuk kadar sevindi ben o tekneyi alip hediye ettigimde. Cok
sevindi, ben babami ¢ok seviyordum, babama, hep imrendim. Babam, (i¢c cekme) cok delikanli bir
adamdi, babam, cok mert bir adamdi. Babam ¢ok yigit bir adamdi. Hep babama 6rnek bir evlat
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olmaya galistim. (i¢ cekme, konusmada zorlanma) ama... 6bir kardesim babama ¢ok dayaklar atti,
¢ok dévdi. Bunu ben kendi duygularimlan séylemiyom biitlin kardeslerimiz biliyor, yasadigimiz bitiin
muhit biliyor. Benim kardesim bize hep koti bir evlat oldu, babama kot bir evlat oldu. Babam ¢ok
asil bir adamdi, gururlu bir adamdi., haysiyetli bir adamdi, mert bir adamdi. Fatih kisaparmagin
soyledigi sarki gibi babam yigit bir adamdi ama ben hep babamin arkasinda durmaga calistim, hep
ona layik olmaya calistim ama kader iste bes parmagin besi bir degil. Bu kardesim, babamla ne zaman
dertlesirdik oglum derdi boyle bir evladim oldugu icin utaniyom (aglayarak). Ya bana derdi hastanede
maymun kani verdiler ya bunu degistirdiler derdi bana babam. Ciinki bize bu kardesim layik bir evlat

olamadi... (3 sn bekleme) en son bu soyleyisinden (g glin 6nce ................... [yer ismi] balikgilik yapan
o] O abi diye biri vardi, kendim kahve galistirlyorum beni ziyaret..ziyaretime geldi tekrar
ayni anilari bana, ayni anilari paylastik. ......c.c......... [kardesi] diyordu azmaga geldi, senin babana

aldigin tekneyi doverek elinden aldi. Ordan sekiz on tane uyusturucu miptelasini aldi tekneye
bindirdi gitti, baban arkada yalvariyordu alma bu bana abinin hatirasi, abinin hediyesi. Siz kayigi
kullanmayi bilmiyonuz garpar, bir yere vurur, bu tekne benim icin cok kiymetli benim ilk g6z agrim bu
tekne, ama cok dayak atti orda, baban aglaya aglaya elini ylzini aldik pansuman yaptik. O sekilde
bana anilarimi tazeletti. Dort bes saat babam orda oturdu teknenin gelmesini bekledi, kendi

kardesim iste tekneden dondiler kafalari bir diinyaydi hepsi uyusturucu icmisler uyusturucu almislar,
tekneyi atti, baban aldi onu bagladi tekneyi oldugu yere, gene tekrar eski anilarima beni tazeletti. En
son babam .................. diye biriylen, arkadasiydi, onlan baliga beraber cikip geliyordu. ............... bir glin
bana dedi ki, oglum ................. [kendi ismi] sen gok yigit bir adamsin, yigit bir cocuksun, tam babana
layik bir evlatsin, ama baban senden utaniyor, babamin mahgup bir yapisi vardi. Azmaklan bizim
oturdugumuz evin arasli yaklasik bir bucuk kilometre. Orayada vesayit sikintisi var babam hig
calismiyor, babana dedi bir tane dedi bir motor al, biz dedi gidip gelelim. Sabaha karsi biz dedi
baliktan donliyoz, soguk, ayaz, yola lisiiyerek geliyoz aradaki mesafe bi.. bir saat, azmaklan
oturdugumuz evin arasindaki mesafe. ................. amca dedim babam niye sdylemiyor. Baban dedi
utaniyor senden, saten dedi ondan dedi o kadar dedi gururlandirdin, oranin en giizel teknesini aldin,
icini serpmesi, agi sudr budur en giizelini aldim. Baban dedi senle gurur duyuyor yedi kardessiniz ama
tam dedi ona layik bir evlat senin saten ben kendi babamin kendi ismini tasiyom rahmetli babamin
adl e idi, kendi rahmetli babasinin ismini bana koymus yani ben babam icin bambaska bir
evlattim ne mutlu ki (anlasilmayan kelime, aglamasesi, 7 sn bekleme) Ben ona layik bir evlat
olabildiysem ne mutlu bana (aglayarak ¢ikan ses, aglama sesleri 7 sn bekleme). Ababam allahtan bu
gunleri gormedi, onu vurdugum gini gérmedi. Cok iyi biliyorum, allahin huzurunda biliyorum,
cocuklarimin basi igin de biliyorum, babam bana dayanamazdi. (aglama sesi). Ben cezaevindeykene
babam kalp hastasiydi, bu giin yasananlari gérseydi (aglayarak) sirf benim igin kalbi dururdu bunu ¢ok
iyi biliyom(8 sn bekleme). Rahmetli 61d{, rahmetlinin emekli maasi anneme kaldi. Bu kardegim, biitiin
kardeslerim biliyor bitln aile atrafi biliyor, bitiin mubhit biliyor, kag kere ziraat bankasinin 6niine
gecmis annemi doviip emekli maasini almis. (6 sn bekleme) Ben boyle bir adam igin kendimi feda
ettim... Bunun hak neresinde hukuk neresinde, adalet neresinde, iki tane ¢olugum ¢ocugum ortada
kaldi. On sene benlen beraber yattilar kalktilar, onun {i¢ tane ¢ocugu ortada kaldi, kim burda suglu
olan, burda ihale kime kesilmesi gerekiyor. Ona olan 6fken bitmedi, yemin ediyomona olan 6fkem
bitmedi. Allahtan korkum olmasa, herkes biliyo, oglunun stinnet digliniine kadar ben yaptim, bitiin
imkanlarimla, en zor zamaninda sekiz on milyar masraf ettim oglunun siinnet diiglinlini bileben
yaptim. Evine evi yandi, evinin komple esyasini ben dizdim. Her seyiyle ben bu kadar iyi bir abilik
yaparkene, rahmetli babam 6Imiskene bu kadar iyi bir vekilligi yaparkene bu sekilde bizden boyle
intikam alma duygusunun ifadesini ben anlamiyorum... kardesim bana hi¢ destek olmadi, keske
destek olmadig gibi kdstek de olmasaydi. O bir kere mezara gitti biz her giin mezara girdik. Allah
kimsenin basina vermesin. Ben babami ¢ok sevdigim icin, ben babama asiktim, ¢ok seviyordumbabmi,
keske zaman tekerrir etse tarih tekerrir etse, allah dyle bir firsat verse, cenab allah bana dese ki
kolunun birini ver babani bagisliyom, kolumu veririm, ayaginin birini ver dese ayagiminbirini veririm
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(aglayarak)... (5-6 sn bekleme, aglayarak). Benim icin babam cok kiymeyliydi, allahtan hep, allahtan
hep dua ettim dedim bir oglum olsun, (aglama sesi, i¢ cekme, konusamama)...

Kayit 007 110102 Toplam Siire (2:21)

O: iclerinden en sevdigim hikaye, otuz otuzbes sene, otuz otuzbes sene ceza yatan ................. [bir isim]
€EEE .vvvrrereerennnn [takma isim] diyoz su anda soyismi aklima gelmiyor. Bir glin onlan oyle dertlesiyoz
aile konularinda, gel bakalim dedi .................[kendi ismi] kardesim sanada giizel bir hikaye anlatayim
dedi o hikayesi benim igin ¢cok kiymetlidir cok degerlidir ve kafamdada yer edinmistir 0. Benim igin
gercekten glizel bir hikayedir. Oturduk yatagina, koguscu dedi iki tane, koguscumuz vardi iki tane cay
soyledik oturduk, karinca bir hazirlik yapiyor, bir hazirlik yapiyor, bir telas bir heyecan, bir heyecan,
konu komsu diyor ki, karinca kardes diyor, glinlerden beri hazirlik yapiyon diyor, bu telasin nedir
diyor, cok diyor telaslisin, icin icine sigmiyor diyor ki sevdigime gidiyom diyor, sevdigime diyor,
karinca kardes diyor senin sevdiklerin ¢cok uzaklarda, oraya diyor ne otoblislen gidebilirsin ne ucaklan
senin sevdigin cok uzaklarda diyor sevdigine nasil gitcen bu ayaklarinlan diyor, olsun diyor, ben diyor
sevdigime gidemezsem diyor, onun yolunda 6lirim ben diyor. (aglama sesi), yolunda 6lirim... onun
diyor sevdigine ulasamazsan diyor yolunda 6liiriim diyor... (10 sn sesszilik) allah herkesin karsisina
bdyle karinca gibi bir seven gikarsin yani, ne glizel hikaye deme...

B.2. Interview Il: The Public Prosecutor

Ben: ona kisaca tezimden ve amacindan bahsettim. Oncelikle ona bir devlet temsilcisi olarak sug
kavrami hakkindaki deneyimlerini sordum.

O: topluma gore kurallar degisir, ama devletin temel gorevlerinden bir tanesi toplumun gilivenlik ve
huzurunu saglamaktir. Bunu bozacak davranislar sug olarak degerlendirilir.

Sucun tanimi, huzuru ve kamu glivenini bozan davranislar olarak tanimlanabilir. Eylemin sug olmasi
icin kanunda belirtilen gercevede gergeklesmesi gerekir. Kanunu bilmemek mazeret sayilmaz.

Ben: kurallar ve adalet kavramlari arasindaki iliskiden bahseder misiniz.

O: kurallar adalete uygundur diyemeyiz. Kanun koyucular hukukgu degil, meclis yasayi yapar, biz
uygulariz.

Kanunlar kisa siirede degisiyor, 2005 te ceza kanununda degisiklik cok kisa siirede yapildi. iginde
uygulayicilarin bulunmadigl, sadece akademisyenlerin bulundugu topluluk.

3-4 ayda Tiirk Ceza Kanunu olusturdular. Bu kisa slirede olmaz. Diger (lkelerde, tim toplumun
katildigi bir oturumda bes yilda kabul ediliyor. Bes yilda yirirlige giriyor. Bu uygulamacilarin fikri
olmadigi igin, biz uygulayamayiz.

YirirlGge girdigi an uygulamak zorundayiz.

Kanunlarin gercek hukuk kurallarina uyumuna ben inanmiyorum.

Vatandasi da tatmin ettigini sanmiyorum.

Bu dénemde yargi itibarsizlastiriliyor. Esit olmasi lazim,, demokrasi icin.

Anayasa 2. Maddesinde bir hukuk devleti.

Daha saygindir hukuk diger devletlerde. Bizde yargi digerlerinden gligsiiz birakilmistir.

Yarginin gli¢cslizlestirilmesi

Gercek adalet duygusu tatminine inanmiyorum.

Eskiden kari koca kavgasi sikayete bagliydi, kadin sikayetci, degilse devlet miidahale etmiyordu. Su an
adam mutlaka ceza alacak, bu ylizden sabikasina girecek, kadini yine dévecek, siddet artacak, zarari
daha ¢ok olacak, aile bozulacak.

Her verilen karar dogrudur diyemeyiz.

Ben Gzlldyorum ama o davayl agmak zorundayim, mesela orada (g tarafinda(magdur, suglu, devlet)
memnun olmadigi yerler var. Her tarafi memnun edecek kararlar mahkemeden ¢ikmaz. Her taraf
kendini hakh gordr.
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Ben: cezadaki amag nedir?

O: toplumdan izole kalsin, farkina varsin diye, kurallara uymadigi icin saglikli distinme yok, izole olsun
ve islah edilsin. Cezalarin infaz kanunu- islah miiessesesi

Tatmin edici malesef degil

Cezaevi yapmak oy getirmez, daha ¢ok devlet diismeni olma ihtimali vardir. Cezalandirma sadece
kotilik yapmakla olmaz, daha tehlikeli hale gelir insan o zaman, bu cezaevinin imkan yetersizliginden
kaynaklanmaktadir.

Mesela 4.yargi paketinde binlerce insanin tahliyesi gindemde, magdur bu duruma ne diyecek?

Ben: okudugum bir makalede yazar, sucu isleyen hapishanede olsa da asil sugun ve sucu olusturan
insanlarin disarda kaldigindan s6z ediyordu. Siz ne diisiinliyorsunuz?

O: ‘Her sugluyu kazirsaniz altindan insan cikar’.

Kader kurbani da var, olmayan da var.

Ornegin ramazanda bir ilcede iftar-sahur arasi hirsizlik oluyordu (basit yiyecekler falan). Hirsiz
sonunda bulundu (2-3 ay). Adam geldi, neden yaptin dedim, mevsim kis, esim hasta, cocugum var,
isim yok, kaymakamdan is istedim, bana is bulunamadan her giin 12 kmsehre ylriidiim is bulamadim,
komdr yiyecek bulamadim. Devlet bana is bulmadi dedi. Evine baktilar, dedikleri dogru. Vicdanim
sizladi ama yapacagim bir sey yok. (birde savci buna para veriyor diyecekler) tutklandi cezaevine
gonderildi. Aileyi o durumda birakmak utang duyulacak bir seydi.

Ben: devlet kurc-bana dokunuyor mu?

O: her olay sanik lehine yorumlanir. Cok delil yoksa sanik aklanir. Bu sanik hakki agisindan glizel ama
magdurun yasadigini savci bilir ama hakimler bilmez.

Ornegin savcilar otopsi yapar, bir yakinina veririrz. O durumu goririiz, agitlari duyariz, hakimler
bunlari gérmez, sorusturma evresi sirer, davayli acariz, mahkeme durusmaya giin atar, o olaydan
sonra yaklasik 6 ay sonra hakim karsisina cikar, hakim bunu roman okur gibi okur. Magdurun
1zdirabini gérmedikleri icin hakimler daha serttir savcilar daha yumusaktir. Zaman her seyi
unutturuyor ama giden geri gelmiyor.

Amerika’da boyle degil. Burda hakim-savci arasinda fark yok (okul, maas ayni).

Amerikada avukat-savci-hakim asamalidir. Turkiye’de hakim cezaevindeki durumu bilmez, savci o
durumu da bilir. Kararlari verirken olaylari gérmus olmali,kagit Gzerinden insanlarin hayatlarini
etkileyecek kararlar verilmemeli, birini hiirriyetinden yoksun birakmak kolay degil.

Magdurun yakininin haklari, devlet onlara yardu-im ediyor mu? Hem mahkum hem magdur yakinlari
23 tyasinda hayat tecriibesi olmayan o karari veremez. (erken yasta hakim olabilme durumuna karsi
séylenmis bir s6z)

Ben: sizce hapishane disi bir ¢6ziim olabilir mi?

O: hapishanelerin gerekliligine inaniyorum. Canavarca hislerle islenen suglari ne yapacagiz? Zevk igin
insan 6ldurenler var. Cinayetleri keyifle, sanat eseri ortaya ¢ikarmis gibi, insanin 6lirken gikardigi
sesleri keyifle anlatanlar var, onlari ne yapacagiz.

Ayrimi yapabilmek. 5/2, 5/3 tesvik sistemi, aslinda cezalari azaltmasi agisindan sakincasi cok ama
cekidlzen vermesi ve sonrasinda dikkatli olmasi igin iyi.

Cikanlar, topluma daha iyi uyum saglamasi icin (acik cezaevlerine gegnler), bu yeterli degil. Daha
genis katihmli, gercek gézlemlerden gecirildikten sonra topluma girsinler. Az kalmis tahliyelerine,
agaclandirma calismalarindan vs...

Cezaevinin olmasi sart ama o insanlarin topluma kazandirilmasi icin tahliyelerine yakin kamu
calismalari olmali.

O: [Bana bir soru sordu, sonra anneme sordu] idam cezasi olmali mi?

[ben hayir dedim, annem evet dedi onun (izerine] eski kusak yeni kusak farki yorumunu yapti.

O: bazi igrenc suglara idam cezasi olmali. Her olayda degil, uc olaylarda, katliam, vahsice cocugun
Irzina gegcmis, 8-10 kisiyi 6ldlirms, bunlari yapan insan mi. Aslan bekgi hikayesi vardir, hayvan
bekginin boynunu kirmis birakmis.

Dinde kisas ve diyet.
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Devletin kisiye karsi islenmis suclari devletin affetme yetkisi olmamal.
Devlete karsi islenmis suclari affedebilir, vergi kagirmis affedebilir.
Mahkeme tam olarak titizlikle arastirma yapmiyor.

B.3.Interview lll: The Criminal Lawyer

Ben: Avukatlarin sizce yargilamadaki rolii nedir?

O: Simdi, bizim avukatlik yasasina gore avukatlik bir kamu hizmetidir ve serbest meslektir. Yani burda
iki temel unsur var bir kamu hizmeti yapiyoruz ¢ok genis bir kavram tabi bir bu kamu hizmeyi yapiyor
demek resmi devlet memuru demk degil zaten hemen arkasindan séylemis, serbest bir meslek, biz
istedigimiz isi aliniz, istedigimiz isi almayiz. istedigimiz isi istedigimiz fiyata aliriz, istedigimiz sartlarda
ahiriz yani karsilikl konusarak aliriz. Bu isin serbestlik yani pazarlik yani ama kamu dizeniyle ilgili bir is
yaptigimiz icin bir ceza davasi bir bosanma davasi bir alacak verecek meselesi sonucta her 11 sucun her
davanin kendine gore Ozelligi degisik olmakla birlikte kamuyu ilgilendiren bir boyutu vardir. Bu
nedenlede bizim gorevimiz ayni zamanda kamu gorevidir. Simdi bir avukat bir davada hukuk
slrecinde nasll bir kurala baghrid, gérevi nasil tarif edilir, hangi kistaslari icinde avukatlik yapmasi
lazim, avukatlik amaci ne olmalidir, avukatlik mesleginin amaci ne olmasi lazim. Bir hukuksal
problemin ¢6zliiminde.

Simdi, avukathgin amaci bir hukuki iliskilerin diizenlenmesi, her tirli hukuk sorunlarin,
anlasmazliklarin adalet ve hakkaniyete uygun olarak ¢éziimlenmesi. Cok agilmasi gereken bir kavram,
burda avukat hicbir hukuki itibarin tarafi degildir, taraf gibi davranmayacak, profesyonel olacak.
Hukukcu gibi davranacak. Amaci ne olacak, bu, itilafin bu siirecte adalet ve hakkaniyete uygun olarak
¢o6zimlenmesine katki yapmak. Baska bir anlatimla avukatin gérevi hukuki yardimda bulunmaktir.
Taraf gibi davranirsa ise duygusallik girer, hata girer, o zaman profesyonel bir meslek olmaz neden
yukarida saydik kamu hizmetidir, kamu hizmetinde tarafsizlik olmasi gerekir. Taraf olursan
avukathgin amacina uygun davranmamis olursun. Simdi, devam edelim, hukuk kurallarinin tam olarak
uygulanmasini saglamak, her tiirli mahkemede, hakim, hakem resmi 6zel kisiler ve kurumlar dniinde
hukuk kurallarinin yani mevcut yasalarin uygulanmasina katki yapmak. Dogru uygulanmasina katki
yapmak. Béyle bir amacimiz var. Eee, yani baska bir anlatimla avukat, belirttigim amaglarla
dogrultusunda bilgi ve tecriibesini adalet hizmetlerine ve kisilerin yararlanmasina tahsis eden kisidir.
Ben: sizce devletin ceza uygulamalarindaki amaci nedir?

O: yani cezalandirmadaki amag nedir mi diyorsun

Ben: evet

O: simdi insanlk tarihi kadar eski bir tarih bu 6nceleri insanlar kendilerine karsi yapilan hatalari
yanlislari kin duygusuyla kendileri czmeye calismislar. Ama toplumlar gelistikten sonta eee birlikte
yasama dogduktan sonra bu top..kisilerin iradeleri bir kuruma yetki olarak verilmis biz buna devlet
diyoruz. Bu devlette kurallari koyarken iste ceza mieydeleri koyarken o toplumun Gretim bicimine,
Uretim iliskilerine, deger yargilarina, ahlak anlayisina hayati algilama ve degerlendirme durumlarina
gore normlar koyuyor. Sonucta devlette bunu milli irade olarak tirkiye blyiik iste biizm (ilkemizde
turkiye blyik millet meclisi araciligiyla koyuyor. Kimin adia, milletin adina koyuyor. Tabi bunu
koyarken milletin o ¢cagda, o yildaki beklentilerini karsilamaya calisiyor. Simdi burda, bu giin
yasadigimiz ¢agd a devletin ceza kurallari normlari koymasinin amaci

1 kisi hak ve 6zglrliiklerini korumak, kamu g-diizenini, kamu giivenligini, hukuk devletini, kamu
saghgini ve gevreyi toplumsal barisi saglamak yani ceza kurallari koyarken devlet bunlari agali..
amagliyor.

Simdi buda ¢aga gore zamana goére degismistir. Ornegin, bu saydigim tarihlerden iste 1 haziran 2005
ten 6nceki 765 sayih tiirk ceza kanununda kisi hak ve 6zgrliikleri cok 6nemli degildi tirkiye
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cumhuriyeti devletinin anlayisi olarak ama biitlin diinyadaki gelismelere, llkedeki gelismelere paralel
olarak artik her seyi kamu karar vermesin, kisilerin hak ve 6zgirliklerini de koruyalim. Kamu yarari
var diye kisilerin hak ve 6zgiirliklerini kisitlamayalim. Bu bunu yaparken devlet hukuk devleti ilkesine
gore haraket etsin. Ne demek hukuk devleti, devlet kural korken, devlet vatandaslariyla olan
iliskilerinde veya devlet baska bir devletle olan iliskilerinde belirli hukuk kurallarin auysun. Ben
devletim istedigimi asarim, istedigim keserim diyemez. Diger devletlerle olan iliskilerine devletler
arasi hukuk diyoruz biz. Ama kendi lilkesindede belirli kurallari olmasi lazim. Hukuk devleti demk
kurallari koyma yetkisi olan devletin de kurallari korken, o yetkiyi kullanirken belirli 6lgiilerde belirli
kurallar igersinde bu kurallari koymasi yani keyfilikten uzaklagsmasi lazim. Bizim tlkemizde, iste
otoriter ve totaliter anlayigla yonetilen Ulkelerde kisi hak ve 6zgirlikleri cok 6énemli degildir, hukuk
devleti cok 6nemlidir yani devletin bir kurallara tabi olmasi 6nemli degildir. Yani devlet asar keser
anlayisi vardir ama demokrasilerde gelistikce kisi hak ve 6zgirltkleri 6ne gikiyor. Devletinde bir
yetkisinin su-inirlari var dolayisiyla eee kanun éniinde esitlik var. Devlet devlet nedir ig isleri
bakanhgidir. Devlet nedir ulastirma bakanhgidir. Veya polistir askerdir devlet. Yarin bir askeri birim ile
vatandas iste birtazminat hukukunda karsilikli davaci ve davali oluyorlarsa burada bunun tarafi devlet
hukuk devletinde, hukukun Gstiinligiiniin yasam bigimi oldugu, prensiplerin yasandigi bir ilkede
orada vatandas da devletin mahkemedeki hicbir farkliliklari, Gstinlikleri dncelikleri, haklari olmamasi
lazim. Terazinn denk olmasi gerekir. Devlet olamk ona bir ayriclik vermemesi gerekir. Bu hukuk
devletlerinde bdyle olmasi gerekir. Ornegin bir elektrik ee elektrikle ilgili biritilafta bir elektrik
kurumuyla bir vatandasin seyinde bdyle olmasi lazim. Ornegin bu giin tiirkiyede ceza davalarinda
pratigini gériyoruz tam ihtiyaci karsilamiyor ama mesela haksiz tutuklamalar nedeniyle delet
tazminat 6diyor vatandasina. Birvatandas hakkinda dava acildi, yargilandi, beraat etti. Olay 6rnegin
mesela biz gecenlerde agtik dava, tutuklu kaldi benim mivekkilim. Devlete tazminat aglyoz. Bu ne
demektir, hukuk devletini iyi ifade eden 6zelliklerden bir tanesi, devletin hatasini kabul etmesi, ya
ben adaleti gerceklestirmek isterken seni haksiz tutuklamisim seni magdur ettim isinden kaldin,
glcinden kaldin, kazancindan kaldin ben hatami kabul ediyorum bunu tazmin etmeye ee istiyorum.
Bunu olgdleri var tabi. Simdi bu, hukuk devleti olmayan bir iranda bir misirda, eee mimkiin mi 1950
li yillardaki tlirkiye de mimkiin ma. Tutukladiysam ben devletim akrdesim hem déverim hem
soverim, hata da yaparim ne tazminat vermesi. Ama kisi hak ve 6zgirlikleri gelince devletin adaleti
tecelli ettirme toplum kamu saghgi, kamu diizenini saglama siirecindeki islevlerinde bile hata yaparsa
kisinin hak ve 6zgirliklerini korunmasini tazmin etmesini istemesi ileri bir sey. Simdi burada devletin
kamunun bir araci bir vatandasi carpip 6ldirmiyor, burada devletin yaptigi is, sirecte kamu diizenini,
kamu saghgini, kisi hak ve 6zgurliklerini korumaya yonelik islevlerinin igersinde bir hata yaparsa
haksiz tutuklama, bunu bile tazmin etmesi demk devletin, hukuk devleti iginde olmasi, hukugun
UstlinlGgline saygl duymasi, hukuk kurallariyla kendisini baglamasi demektir. Ondan devletin amaci
dedigimiz gibi n toplumsal barisi saglamak, diizeni saglamak, bunu saglarken kisilerin hak ve
ozglrluklerini korumak, kamu saghgini saglamak. Cevre tarifi gecti biraz 6nce dedik. Bunun, 30-40 yil
once yoktu cevre diye birsey, issizligin cok yogun oldugu bir tlkede, fabrikalarin Gretim yapip da
cevreyi kirletmesi bir sorun olmaz. Devletin bir dizenmele yaparkende g¢evreyi korumasi diye bir sey
olmaz. Devletin amaci issize is bulmaktir. Fabrikayi yapmis, cevreyi kirletmis, cok 6nemli degil bu.
Ama iste cag gelistikce yeni normlar yeni kurallar ee toplum ee devlet koyuyor diyor ki cevre 6nemli
niye, cliinkli eger ben cevre ile ilgili tedbirleri almazsam ileride benim gérevim nedir kamu saghgini
korumakti, on yil sonra yirmi yil sonra bu ¢evre sorunlari birikerek benim amacglarimdan birisi olan
kamu sagligina zarar vercek. Ben simdi mueideler, kurallar manzumesi koyayim ki ¢evre ile ilgili,
ileride kamu saghgina zararli hale gelmesin. Bilemiyorum cevapladik mi soruyu.

Ben: Ceza yargilamalarinda stipheli veya magdurun genel beklentileri nedir?

O: simdi genel beklentileri deyince insan olarak hakkaniyet ve adalet beklentilerimiz var. Simdi devlet
adaleti gergeklestirecek ama hakkaniyet ve adalet bakilan yer kadar bakan kisiye de degisir, gore
degisir. O zaman 6zel bir beklenti olur. Yani 6zel deyince sliphelinin beklentisi nedir ceza
yargilanmasindan, o kisisel olarak hi¢ ceza almadan veya en az 1 cezayla kurtulmayi amaglar. Ozel
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beklentisi budur stphelinin. Magdurun beklentisi nedir 6zel beklentisi adaletin gerceklestirilmesini
saglamak, mevcut sistem ve kurallar cercevesinde karsidaki siphelinin yani kendi hakkini veya
kendini magdur eden kisinin sistem icerisinde en yiiksek cezayi almasini beklemektir. Genelde ceza
yargilamasinda hig kimse sonu¢tan memnun olmaz. Ama ceza yargilamasinin herkesi memnun etmek
gibi bir gorevi de yok. Ceza yargilamasinin amaci adaleti tecelli ettirmek. Hakkaniyet icersinde ee
problemi ¢c6zmek olmasi gerekir. E sonug itibariyle mevcut yasalara gore bir, karar verdiginde
mahkeme sonug cezayi az bulan olabilir, cok bulan olabilir, etkin olarak géren olabilir, bu cezayla
daha cok almasi gerekirdi diye diisiinenler olabilir. Bu tabi bakilan yere gére degisiyor, magdura gore
degisiyor ki o kisinin ee hayat anlayisina gére degisiyor ama sonug itibariyle adalet beklentisi, eee
veyahutta burada giivenin saglanmasi. illa da adalet sisteminin icersinde de olamuyor hepimizin
aradigi giiven, kime gliven burada sorunun icersinde devlete giiven, kime gliliven devletin adalet
sistemine gliven, kime gliven yargilama siirecine gliven, kime gliven yargica gliven yani kamunun yani
devletin kendisine yapilan magduriyeti giderecegine, kendisini magdur eden kisiye onun adina kamu
adina layik oldugu cezaya verecegi gliven. Bunu arar herhalde bir sey bilmiyorum.

Ben: Bir hakim kararlarinda neleri gz 6niinde bulundurur?

O: Neleri gbz 6nlinde bulundurur yani hangi kistaslara gére mi karar verir yani soru 6yle mi oyle mi
anlamak gerekiyor soruyu?

Ben: evet

O: Tabi cok genis bir soru buna kisa bir cevap verebilmek ¢ok zor. Simdi hakim karar verirken 1.
onlindeki dosyadaki delillere bagh kalacak bir. Mevcut sistem icersindeki anayasa ve kanunlara bagh
kalacak iki, e kendi vicdanina dayanarak bu Ggini kistas alarak karar verecek. Baska bir ifadeyle
yargic adil bir karar verebilmesi i¢in hirslarindan, 1 kisisel beklentilerinden, menfaatlerindeen, siyasi
distncelerinden, kendi ahlak anlayisindan, i subjektiflikten uzaklasmasi lazim, objektif olmasi lazim.
Yani ahmete mehmete, a sirketine b sirketine gore degil biraz 6nce dedigim gibi kanun neyi
emrediyorsa, dosyadaki deliller neyse, vicdanina danisarak karar verecek. Dikkat ediyorsaniz aa hakim
savcllar, avukatlar clippe giyiyor. Bu temizlik kaygisiyla giyilen bir sey degil ciippeler [gllerek].
Cluppelerin simgesel amaci ve anlami, hukukgularin karar verme siirecinde, yargilama sirecinde tiiiim
hislerinden, kisisel iliskilerinden, kisisel beklentilerinden arinmasi dis dlinyayla kisisel anlamda bagini
koparip vicdaniyle karsi karslya gelmesini simgeleyen bir giysi clippeler. Bu duygularla bu tavirlarla
karar vermesi gerekir yargicin adil bir karar verebilmesi igin. Tlrkiyede dyle olmuyor ¢cogu zaman
bakiyorsun hakim bir karar veriyor, davanin kendine gére niteligi var, her kanuni sey hukuka uygun
anlamina gelmiyor. Hukukun kendi kurallari var. Kanun her yerde vardir. En otoriter ve totaliter
rejimlerde bile vardir kanun. Libyada da kanun vardi, kaddafi doneminde de vardi, simdi de var.
iranda humeyni déneminde de vardi kanun su anda da var. Misirda da var. Bir seyin kanuni olmasi
hukuki oldugu anlamina gelmez. Tirkiye de biraz dnce konustugumuz konularda bir hakim var, iste
bir konuda karar veriyor fakat tlkeyi yonetenler o hakimle bekledigi sonucu alamayacagini
distniyorlar bir bahane uydurup hakimin tainini ¢ikariyorlar. O beklentiye uygun karar verecek kisiyi
getiriyorlar. iste burada adalet olmuyor. Burada devletin yaptigi is hukuki olmuyor. Belki kanuna
uygun ama hukuka uygun degil ¢clinkii o zaman noluyor, adalet onu isteyenlere ve hakedenlere
gelmiyor, o zaman adalet onu olusturacak kadar gici olanlara geliyor. O zaman hukuk devletinden
bahsedemeyiz. Adalet glicliiden yana, adaletin tecellisini saglayacak glici edindiren edirenin
gliclinden ve beklentisinden yana tecelli ediyorsa orda adalet olmaz. Adalet, adalet ¢akir g6zli adalet
olur. iste devletin bu siirecte de uluslararasi hukuk normlarina, kisi hak ve 6zgiirliklerine uymasi ve
ona uygun davranmasi gerekir. Ya ben bir hakimler savcilar kurulu kurdum kardesim bunun yetkisi var
i diyorsan bu kanuni bir seydir dogrudur, hukuki bir durum yaratmaz ¢linkti hukuki bir durum
olabilmesi igin baska bir hukuk normu var, hakimlik teminati var, hakimlerin bagimsizligi var, kime
karsi bagimsizlik, herkese ve herseye gore bagimsizligi, devlete gore bile bagimsizhigi, bu cok
degerlendirilebilir. Ya simdi hakimlerin maasini devlet veriyorsa, tayinini devlet yapiyorsa, hakimler
ne kadar bagimsiz olabilir devleti yonetenlere karsi. Devletin taraf oldugu davalarda, simdi sen benim
maasimi veriyorsan sen beni tayin ediyorsan seninle ilgili davalarda eee, taraf olurum ben iste
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gelismis bati Glkelerinde hakimlerin tayin, terfi, mali ve 6zliik haklarini yine hakimlerin kendi
aralarindan sectikleri kisilerden olusan kurumlar ve kurullar karar veriyor. Ama gelismislik diizeyine
ulasamamis sark toplumlarinda llkeyi yonetenler bizim Glkemizde kuvvetler ayriligi sisteminin olmasi
gerekir devleti yonetirken yargi, yasama, ylritme, liniversiteler gibi 6zel kurumlarin olmasi lazim
clnkit sark toplumlarinda otoriteyi ve giici ellerinde bir kisi bulundurursa bunu kétiye kullanma,
hukuk kurallari disinda kullanma egilimi ¢ok fazla. Turkiye bunu zmaninda yasamis o nedenle bati
demokrasilerinde ve hukuk devletlerinde oldugu gibi kuvvetler ayriligi sistemi kurmus. Yani kuvvet
devleti yonetme erkin bir grubun bir kisinin elinde olmasin demis biz bunun adina da oligarsi diyoruz
ama kuvvetler ayriligi sisteminde bana goére bu giin tiirkiyede bakiyorsun bana gore kuvvetler ayrilig
sistemi uygulanmiyor. Neden uygulanmiyor. iste ee 12 eylil ddnemnde bes general partileri kapatti,
turkiye blyik millet meclisini kapatti fakat kimin milletvekili olacagina bunar karar verdi, bes general,
kimin basbakan olacagina bunlar karar verdi, sikiydnetim mahkemelerine bunlar hakim atadi. E o
zaman her yetkiyi bu bes kisi elinde bulundurursa bu hukuk olmaz. Hukuk devleti olmaz. Burda
hukugun Gstinliglinden bahsedilmez. E simdi uygulamada bes tane genel baskan istedigi kisiyi bakan
atiyor, istedigi kisiyi cumhurbaskani atiyor, yik...yliksek hakimler ve savcilar kurulu kuruyorsun,
hakimler teminati ve bagimsizligi, ylksek hakimler ve savcilar kurulunun baskani adalet bakani, adalet
bakani kim ytrttme. E ylritme yargiya nasil karisir. Yirtitme yargiya nasil karisir, yiritmenin yargiya
karistig bir sistemde yargidan adalet nasil beklenir.

O zaman kisinin adaletin tecelli yargilama siirecine ve yargilama siirecinde devletin, yarginin verdigi
kararlara sipheyle bakiyor, glivensiz bakiyor. O zaman anarsi ¢ikar toplumlarda. Eger giiven iliskisi
kopmussa benim yargilama siirecine ve bu yargilama siirecinde verilecek kararlara bastan giivenim
yoksa 6nyargili bakiyorsam veya devlet uygulamalarinda bireylerde ve toplumlarda bu 6nyargiyi
olusturmussam o zaman adaleti tecelli ettirmek mimkin degil. O zaman toplumlarda baris ve
huzuru, kamu glvenliligini tesis etmek mimkiin degil.

Ben: bana sizin dneeyimlediginiz adalet kavramindan bahseder misiniz?

O: valla simdi benim kisisel olarak adalet eeee benim deneyimledigimle bekledigim adalet olmaz yani
sonug itibariyle eee herkesin bekledigini ben de beklerim. Adil bir yargilanma beklerim vatandas
olarak, hukukgu olarak. Bir hakkim magdur oldugunda devletimiz tarafindan millet adina bu
adaletsizligin giderilmesini beklerim. Esitlik beklerim, adalet tecelli ederken irk, din, dil siyasi inang,
ekonomik gli¢ gozetilmesin isterim. Esitlik beklerim. Boyle beklerim. Ha uygulamada dersen benim
cok kullandigim bir tabir vardir tahliye talep ederken, eee sik sikda kullanirim. Bana goére adalet cok
sekil ve kaliplarin iginde olmak siirecinde ¢linkii herkesin bagli oldugu kurallar olmasi lazim seklen,
adaletin gergeklenmesinde usul ¢ok 6nemlidirde, fakat kalipgi i kisilerin, beklentilerini, kisilerin
hislerini, kisilerin acilarini, sevinglerini dikkate almayan, gézardi eden o hani mahkeme duvari gibi
derler ya soguk bir adalet benim hayata bakisima ters geliyor bana gore adalet eeeee, firindan yeni
ctkmis sicak ekmek gibi olmasi lazim. Kokusuyla, tazeligiyle, sicaklhigiyla. Yani, eee, toplumun, kissinin
beklentilerine uygun olmasi lazim, yine, bunun icersinde eee ceza hukukunun temel prensiplerinden
bir tanesi suclarin sahsiligi prensipidir. Eee burada, eee yargiclarin ve mahkemelerin suclu buldugu
kisilerin, cezalarin sosyal etkilerini géz 6niinde bulundurarak belli kurallar icersinde hirriyeti baglayici
cezalarin veya para cezalari erteleme veya paraya ¢evirme gibi yetkileri var. Bunlari uygularken,
bunlari kistaslarken belirli 6lciler icinde yargica, mahkemeye vermis bunu kanun ama bir kurallar
var, keyfilik olmaz bir yerde keyfilik varsa adalet olmaz zaten ama bunu yaparken kisi, toplumsal
gelismeleri toplumsal deger yargilarini, toplumsal dinamikleri (izerine almasi gerekir.mesela daha
somuta indirgeyelim, mesela sanayilesen bir toplumda trafik kazalari cok yogun oluyor. Simdi trafik
kazalarinin olmasinda bireylerin hatalari var, kamunun eksiklikleri ve ihmalleri var. Ornegin tiirkiyede
son yillarda duble yollar gelisti. Bunlar trafik kazalarini bitirmedi ama azaltti, mesela ne oldu, trafik
kazalarinin sebepleri degismeye basladi 6rnegin hatali sollamalarla ilgili kazalar, 6limler, maddi
hasarlarla ilgili bir azalma oldu. Devlet, kamu bu yolu yapmasaydi, geri donip baktiginda, duble yol
olmadigi icin hatali sollamalarla tiirkiyede ¢ok insan 6lecekti. Belki ben dlecektim belki sen dlecektin
burda bir devletin yapmasi gereken seyler var. Ee iste toplum gelisiyor, degisiyor, sanayilesiyor herkes
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araba aliyor trafik kazalari ....[anlasilmayan kelime). Bir, baska bir 6l¢, trafik kazalari kasith bir sug
degil. Yani bilerek isteyerek islenen bir su¢ degil. Arabaya binip bir yerden bir yere gitmeyi istiyor kisi
ama, buradan buraya giderken bir kaza yapip birisini 6ldiirmeyi yaralamay! istemiyor. Bunu kasten
islenen suca gore devletin farkli sey etmesi lazim. Zaten kurallariylada devlet farkh etmis. Mesela
diyor ki kasith suglarda tlrkiyede bu giin, bir yila kadar olan hapis cezalarini paraya gevirebilirsin
sartlari varsa. Ama trafik kazalarinda diyor ki bu sinir yok. On yillik hapis cezasini da paraya
cevirebilirsin. Neden, ¢linkl burda sugun niteligini géz 6nlinde almis kanun koyucu. Gelisen ve
degisen sanayilesmeyi gdz 6niine almis kaginilmaz olarak, bunlar gz éniine alinmis. Ee neydi bir daha
soru, bir daha toplarlayalim.

Ben: adaletin uygulamasinda sizin..

O: ha, adaletin uygulamasinda bu giin benim gordigiim sahsi olarak gézlemim ve deneyimim, bu
bana ait tabi eeeeee tirkiye tam demokratiklesememis bir (ilke. Ben demokrasi derken sandigi, se¢cim
sonuclarini kast etmiyorum, ondan 6te yani demokrasi kurallarinin, demokrasi anlayisinin, kisilerin
baska kisilerle olan iliskilerinde, kendisiyle olan iliskilerinde bir deger olmasindan bahsediyorum. Kisi
derken devlet de bunun igersinde. Yani demokrasi gelistigi lclide adaletin gerceklesmesi mimkiin
oluyor. Simdi, baska bir anlatimla devleti yonetenlerin, devlet erkini kullananlarin tirkiyenin devlet
yonetme bicimindeki geldigi stirecin etkisi cok fazla. Ne demek biraz ¢cok yuvarlak oldu. Otoriter ve
totaliter bir devlet yonetme anlayisindan demokratik bir devlet yonetme anlayisina gitme
hedeflerimiz cabalarimiz var. Dise kalka tokezleye gidiyoruz. Eger bu llkede demokrasi ne kadar ¢cok
gelisiyorsa otoriterve totaliter anlayislardan devletin erkini kullananlar ne kadar uzaklasiyorsa adalet
o derece tecelli ediyor, gerceklesiyor ban gore. Bunu baska tirli de sdyle anlayabilirim tirkiyede
yargiclarin bir kismi bu giin bireyi, kisiyi cezalandirark toplumu, toplumsal kurallari rapti zap altina
alacagini, kisiyi sugtan uzaklastiracagini sedit bir yaklasimla yapiyor ama cezalandirmak elbette sugtan
caydirmanin yollarindan birisidir ama yragiglarin cogu tek neden olarak tek ¢6ziim olarak bunu
goriyor. Uzun tutukluluklar var, yiksek cezalar var, ee boyle olunca, otoriter ve totaliter bir devlet
yonetme anlayisinin pratikte kisiye yansimasini, mahkemeler kanaliyla yansimasini goriiyoruz. Eger
demokrasi gelismisse, toleranslar gelismisse, yargic kisiyi suctan arindirmayi, suctan uzaklastirmayi
dikkate alirken insanin insaniu 6ne aliyor, kamuyu devleti degil. Tabi her insanin i¢erisinde bir
magduriyet vardir her aci vardir veya her insanin icinde kétiiliik de vardir. lyilik de kétiliik de i¢ ice
olabilir ama burada amacg devleti hedefliyorsa o zaman kisinin hak ve 6zgurlikleri, kisinin beklentileri,
kisinin acilari sevingleri hic 6nemli degil. Bana gore burda ceza hukukunun amacina uygun olarak
karma bir ydntemi bir sistem belirlemesi gerekir yargicin. iste kisi cok sabikaliysa, cok sug islemisse
veya ilk defa bir sug islemisse sucun tolere edilebilir olmasina gore, yani bu toplumlarin ahlak
anlayisina gore de degisiyor mesela bana gore tiirkiyede mala karsli islenen suglarin cezalari fazla.
Neye gore fazla, insana karsl islenen suglarin cezalarina gore fazla. Yani mala ¢ok deger veriliyor, bu
kapitalistlesme sureci ile ilgili bir sey, ee neden mala deger verilmemesi mi gerekir. Yo, mala da deger
verecegiz ¢inkil devletin amaci bizim mal glvenliligimizi de saglamaktir. Ama ben su insani agidan
bakiyorum mala karsi islenen sugta sonucta bir hirsizliktir sudur budur insanda magduriyet
yaratir,buna ceza verilsin, ben verilmesin anlaminda demiyorum. Ama genel anlamda evrensel
degerler agisindan bakarsan bunlarin telafisi mimktn. Nedir, bir mal ¢calinir, bunu tretebilirsin
yeniden insan bunu Uretebilir. Ama bir insanin cani onuru, bir insanin namusu, yasam hakki, hayat
hakki, umutlari, bir kisinin 6zgirligiini yeniden Giretmk mimkin degil, telafi etmek miamkiin degil.
Toplumlar degistikce malesef benim dedigim anlayisa gidiyor bu. Eskiden biyik bas hayvan
hirsizligiyla ilgili bir ceza vardi tirkiyede inek, atlarin calinmasiyla ilgili, on yildan fazla ceza
verebiliyordunuz seye, kisiye, ama 1950 yilinda b llkede blylikbas hayvanlarin kiymeti cok fazlaymis
ama gelisen ve degisen ¢agda, ticaretlesme, kentlesme, ticaret, bu kanunu kaldirdilar. Neden ¢linki
artik daha 6nemli degerler orta yere ¢ikmaya gitti ama sireg kisiyi hak ve 6zgurlikleri, kisinin insan
haklarini 6ne gikaran bir anlayisa yakinlasiyor. Bu anlayis parlamentoyu etkiliyor parlamentoda
kurallar korken, diizenlerken bu anlayisa uygun normlar getiiyor.
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Simdi mesela bu konustugumuz konu ceza infaz hukukunda biraz 6nce seninle konusurken
soylemistik yani kisiye devlet yargilama siirecinde ceza verirken neyi amacliyor? Onu cezaevi
hapishanee koyarken neyi amaglyor? Oc almak amaci mi var yani sen aliye veliye ayseye fatmaya
karsi bir sug aldin ben ayse adina ali veli adina onun 6ciini senden alcam gel bakalim hapishaneye mi
dior yok. Ne diyor devlet bu kisiyi amaci devletin burda toplumu suga ve sugluya karsi korumak. O
sucu isleyen, cezasi kesinlesen kisiye biz hGlikimli diyoruz, hiikiimliiniin ayni zamanda yeniden sug
islemesini 6nlemek, hikiimliiniin sosyallesmesine tesvik etmek eeee, kanunlara toplumsal kurallara
saglikli, uyumlu bir yurttas olmasini saglamak. E bunun yonemleri ne mesela o zaman infaz
hukukunun yontemleri devreye giriyor. Diyor ki devlet sana 9 yil hapis cezasi verdim hirriyeti
baglayici ceza. Tirk infaz hukukuna gore dokuz yil yatmiyor kisi, bu glinki infaz hukukuna gore Ugte
ikisini yatiyor. Biz ona mesrudan tahliye diyoruz. Simdi dokuz yil hapis cezasi alanbir kisi dokuz yil
yatacak olursa bu icerde pek iliskilerinde, devletle olan iliskilerinde, kogus arkadaslarinla, gorevlilerle,
¢ok sakin durmaz, buna bir umut vermek lazim yasama baglamak lazim sosyallestirmek lazim uyumlu
hale getirmek lazim. Diyor ki devlet, sana dokuz yil hapis cezasi, sen bunun iyi halli, tek kosulu su, iyi
halli olacaksin iyi halli olursan alti yil yattiktan sonra ben seni tahliye ederim disari ¢cikaririm. Kaliyoric
yil. Bu Gi¢ yillik siire icersindede baska bir sug islemezsen bu {i¢ yili sana yatirmam infaz etmem diyor.
Ama alti yil yatirdim, iyi halli olacaksin, iyi halli olmazsan yararlanamazsin, sartlari var detaya girmek
istemiyorum. Cikti tc yil iyi halliolacaksin, baska bir sug islersen hem yeni sugtan cezani yatarsin hem
bu suctan geri kalanini yat... G¢ yil mi var bir yil sonra sug islediysen kalan iki yili da yatarsin. Hep neyi,
toplumsal barisi saglamak, kisiyi sosyallestirmek, kisiyi kazanmak, suctan arindirmak e suctan kamu
zarar gordr, sug varsa baskasi zarar goriir, o zaman ne oluyordu infaz hukukunun bir amaci toplumu
sucgtan ve sugludan korumakti. Bunu nasil saghyor insan psikolojisini, insanin amaglarini iyi halli olursa
adi bak sartli tahliye, sart var, sart ne iyi halli olmak. Ceza infaz hukukunun amaci bu.

[6kslirme] Sistemlere gore bu degisiyor. Mesela bu gilin imrali cezaevinde yatan abdullah 6calan sarth
tahliyeden yararlanmiyor. Siyasi anlayis devlet norm korken infaz hukukunda devlet onunla ilgili bir
sey diyor. Su su sartlarda olanlar aldiklari cezayi dmur boyu cekerler diyor. Neden, onu ¢ikarmak
istemiyor. Simdi abdullah 6calanla goriismeler var, eger o gérismeler anlasmayla sonuglanirsa,
anlagma karsilikli tavizlerle olur, devletin ona onun devlete tvizler vermesi lazim. Devlet tavizi bu
konustugumuz konudan verecek iste. Bir uzlasma olursa iste mesrutiyet tahliyeden yararlanmasi
hikminin kuralini degistirecek baska devlet ne yapabilecek. Onun hirriyetinin saglanmasi igin yasal
bir degisiklik yapmasi lazim, yasal degisikligi burda yapmasi lazim iste. infaz hukukunda yapmasi
lazim. Omiir boyu cezaevinde kaliri kaldiracak, onu hafifletcek ne kadar etcek o tabi kisiye bagli,
toplumun tepkisine bagl, ee bizim toplum biraz balik akilliyiz biz basinla bir siirecte olanlari gabuk
unuturuz, toplum yeniden dizayn edilebilir basin, televizyon bu konuda gok etkin tirkiyede benim
gordigiim kadariyla ee ylritmeye bakan bir grup var. Hig elestirmiyor, basin objektif ve tarafsiz
olmasi gerekir yapilan her seyi alkishyor. Elestirmeye belki cesaret edemiyor. Kisisel beklentileri,
cikarlari holdinglerinin kredi beklentileri buna izin vermiyor e alkisliyor yapilan birseyi. Dolayisiyla, e
konustugumuz konuda tirkiyede siyaset yapiyorsan kamuoyunun tepkisi dnemli, e bu kurallari
koymadan abdullah 6calaniicerden ¢ikarmadan toplumu biz bir alistiralim. E bu kadar yetmis kisur
milyon insani biz nasil alistiririz, televizyon basin, masin alistiririz biz toplumu unuturuz ¢abuk o
zaman infaz yasasini uygulariz bu bir otoriteyle ilgili bir seydir. Erkin kullanmasiyla ilgili bir sey ama
biraz beni anlattigim siyasi boyutuna gitti ama olayin somut oldu bu yani konustugumuz konudan ¢ok
bagimsiz bir konu da degil. Sen ne kadar adil bir yargilama yaparsan yap sen ne kadar dogru bir
yargilama yaparsan yap sonug infaz asamasinda yargilamanin amacina uygun bir infaz hukuku yoksa
yargilamayi bosa yapiyorsun. Veya sen bu kissiyi kurak korken infaz sartli tahliyeden yararlanamaz
derken hukuka uygun davranmamisin onu kabul ediyorsun. Bu giin degistirmek ne demek onu. A o
giin biz verdikde biraz 6n yargil oldu karar toplum bunu istiyordu ben bunu verdim sana biz hata
ettik ben bunu degistiriyorum kardesim ....[anlasiimayan s6zciik] toplum adina devlet adina biz seni
su sartlarda disari ¢ikarcaz demek. Ya o giin verdigin karar yanlisti veyahutta bu giin verdigin karar
yanlis. iste kanun éniinde esitlik var. Objektiflik var. Ahmete mehmete gére kanun yapmiycan. Ama
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Ulkenin gectigi bir sey var, diyor ki ben ahmete mehmete gore karar vermedim zaten diyor ben sucun
niteligine gore dedim. Tlrkiyenin bir teror belasi var tlrkiyede teréri dnlemek icinde terdr suclarinda
ben diyor infaz hukukunu degistiriyorum, yonetici olup olmamasina gore egistiriyorum. Mesela diyor
eee, normal bir seyde adi suclar diyoruz biz ona boyle bir kavram var, ceza alan kisi tgte ikisini yatiyor
cezasinin, ondan sonra sartli tahliye oluyor. Orgiitli suglarda tigte dérdiinii yatiyor. Bdyle bir sug
tlrine gore ayirdini etmis diyor ki orda ben diyor sug tipine gére bu infaz hukukunu koydum bu
esitlik ilkesini ihlal etmez diyor. Orgiitli bir suc islemisse ahmette mehmette zenci de beyaz da fakir
de zenginse yaslida gengse kadinsa erkekse fark etmez ben diyor ben ona diyor bu niteliklerinden
dolayi bu cezayi infaz hukukunu vermedim ben buna o6rgiitli suc isledigi icin verdim diyor suca gore
diyor bu diyor esitlik ilkesini ihlal etmez diyor. Evet.

Ben: Bu glinki cezaevlerindeki uygulamalar infaz hukukunun amacini gergeklestirmekte yeterli mi?
O: simdi bu soruya hayir demek mimkiin degil tabi evet demek de miimkiin degil. Bu gine degiien ve
gelisen duruma gore degisiyor. Tirkiyenin siyasi yapisina gore degssiyor. Yonetme bicimine gére
degisiyor. Ornegin bundan on yil dnce yirmi yil 8nce diyelim cezaevlerinde iskenceler vardi. Cok acik.
iskenceden o kadar ¢ok insanlar 8ldii ki. Devletin amaci, cezalandirdigi bir kisiyi, tutukladigi bir kisiyi
cezaevinde 6ldirmek degildir. Ama bu ¢ok normal oluyordu. Bu karakolarda iskenceler oluyordu
birak cezaevlerine varmadan 6nce. Eeee, tiirkiyedeki hukuk devletin hukuk devleti olmamasi, devletin
hukuk kurallari disinda kendini gormesi nedeniyle bireylerin hak ve 6zgirliklerine sey etmiyordu.
Esasinda kisiyi cezalandirma yetkisi mahkemelerindir. Polisin, jandarmanin, gardiyanin cezaevinde
kisiyi doverek cezalandirma yetkisi yok. Bu keyfilik olur, kanun disilik olur, hukuk disilik olur. Ama
turkiye avrupa insan haklari stirecine girdiginden avrupa insan haklari mahkemelerinin eee talepleri
bastirmalari sonucunda bu tiir sorusturma asamasinda karakollarda, jandarmada poliste daha sonra
cezaevlerindeki iskencelerden biraz uzaklasti ve burada devlet mesela tirkiyede avukatlar araciligiyla
bunu gerceklestirdi bunuda sey yapmak lazim veya hatta avukatlari bu siirecin icine katarak iskenceyi
engelleyecegini dislindi ve nitekim etkili oldu. Eskiden karakollarda bizim eeee vatandasla
sorusturma asamasinda konusma yetkimiz ve hakkimiz yoktu simdi avukati sorusturmada karakola
sorusturmanin icine katarak kisinin iskence ee den korunmasi icin bir yerde avukati tabir tam
oturuyor mu bilmiyoruma bize bekgilik gérevi verdiler. Sistem icinde en uygun avukatlara gorev
verdiler. Cumuk nedeniyle cumuk uygulamasindan kisilerin hak arayislari ¢ok zarar gértiyor. O
sorunun disinda ayri bir konu oraya girmek istemiyorum ama iskencenin énlenmesinde ceza
muhakemesi yasasina avukatlarin sorusturma asamasinda karakollara girebilmesi vatandasla
gorusebilmesi iskenceyi 6nlemistir. Ama adil yargilamaya katki etmis midir zarar etmis midir bana
gore vermistir, seklen ¢linkii amaglanan burda adil yargilamak icin vatandasi sorusturma asamasinda
daha is mahkemeye gelmeden katma amaci yok. iskenceyi 6nleme amaci olunca onu haketmistir ama
U¢ kurus para veriyor devlet avukatta adil yargilanma gorevini saglayacak gibi bir davranisa girmiyor,
dosyanin fotokopisini ¢ikarmiyor sonug itibariyle ona bile yardim etmiyor. E bilgi yok bilgi olmayinca
fikir olmaz fikir olmayinca neyi beyan edeceksin ama konumuz o degildi. Konumuz, eee cezaevlerinde
bu glnki uygulamanin ceza infaz hukukunun amacina yani toplumu sugtan ve sugludan korumaya,
kisiyi sosyallestirmeye onu Uretken, sorumluluk tasiyan, kurallara uygulu, saygili ve uyumlu bir
vatandas haline getirmeye uygun mudur. Bana gore ¢ok uygun simdi bir sartli tahliye zaten bunu
saghyor. Kisinin, aldigi cezanin tamamini cezaevinde infaz etmemesi bu amaca yonelik. Orada
tuirkiyede isci yurtlari var. is yurtlarinda kisiyi calistirmak, tGretimin icinde tutmak bu amaca yénelik bir
sey. Turkiyede kapali ve acgik ceza kurumlari var bu dediginiz soruyu saglayacak. Belirli kosullardaki
insanlar acik infaz kurumlarina gidiyor. Ne farki var agik ve kapali infaz kurumlarinin, sizin sorunuz
anlaminda cok fark var. Ornegin kapali infaz kurumunda da kisiler haftada bir kere ee bunlar
dinlenebiliyor, belirli kurallar igerisinde yakinlariyla konusabiliyor. Bu iste kisiyi sosyallestirme,
yeniden sugtan uzaklastirma anlaminda yontemlerden birisi. Agik ceza infaz kurumuna giderse Kkisi
belli sartlarda gidiyor, hep iyi, hep iyi halli olmay: getiriyor. Sen agik infaz kurumundasin, 24 saat
yakinlarinla gorisebilirsin. Agik infaz kurumlarindasin veya kapali infaz kurumundasin, ikisinde de
eee bir alah etmesin yakinin 6ldiglinde onun cenazesine katilma hakki veriyor insani duygularla. Sey
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amacina uygun iste gazete okuma hakki veriyor, televizyon dinleme hakki veriyor ama devletin
istedigi kanallari dinletiyor o gline ve ¢aga yonetenlerin ¢cagina gore degistiriyor iste abdullah 6calana
kalkti devlet televizyon verdi yoktu eskiden ha vermesi mi gerekir bana gére vermesi gerekir. Bir
adama hapis cezasi verdin diye televizyondan ondan bundan mahrum etmemek lazim yani cagdas
gelisme boyu... Simdi, yeni diizenleme tiirkiyede mesela bu infaz hukukunun amacina uygun olarak 3.
Yargipaketinde dediler ki biz ceza almis kisinin yatatacagi siirenin bir yil kalanlari denetimli serbestlik
icersinde tahliye etcez, disari ¢ikarcaz. Ne olacak haftanin belirli glinleri kurallar ¢ok degisik daha iyi
anlasilsin diye veriyorum, sen ayda bir onbes glinde bir gideceksin polise imza atacaksin. Nerde ne
yaptin ne oldu denetlenecek, denetimli serbestlik. Basi bos degil. Bu yeni getirildi. Boyle bir iyilik
beklentisi icine kisiyi birakirsan ceza infaz hukukunun amaclarina uygun geliyor. Mesela tiirkiyede
uygulamaya gecmedi on glin 6nce falan giin cogu avrupa llkelerinde var kanada da var, benim bu
konuda gazetede de bir yazi yazmistim gene infaz hukukunun icersinde aile gériisme odalari
diizenlendi bu ¢ok 6nemli bir is. Yani evli olmak kosuluyla ¢ ayda bir hikiimller ailesiyle 24 saati
paylasabilecek. Bu aile icerisinde cocuklari var esleri var bunun. Bu ¢ok elestirildi tlirkiyede simdi,
dedilerki kardesim adam suc islemis, ee, lic ayda birde hanimi yanina gidecek. Tamamda sugclarin
sahsi bir prensibi var, adam sug islemis, kadinin sucu ne, esinden niye ayri kalmak gibi onu
cezalandiriyoruz. E dediler ki diyorlar ki bir kisim e bosanma hakki vermis devlet. E bosanma bir hak,
ben bu hakki kullanmak istemiyorum iki tane cocugum var esimden de sug isledi diye bosanip gitmek
istemiyorum, ama sen niye engelliyorsun esime ver cezayi sucu kim islediyse cezayi o ¢eksin. Yani
benim ¢ocugum tamam esim cezayi ¢eksin ama benim ¢ocugum 24 saat babasina sarilip yatmak
istiyor su..sucu ne. E bunu toplum 20 yil 6nce kabul etmezdi. iste hukuk bir {ist yapinormu, toplumun
deger yargilarina, Gretim bicimine gore sekilleniyor dedigim bu. Bu giin toplum bunu kabul ediyor aile
odalari kuruluyor, devlet bunun icin sey yapacak, nolacak hep infaz hukukunun iginde bu kisiyi
sosyallestirme, Uretimin icinde tutma, sug... devletin kamuyu sugtan ve sugludan arindirma. Seni (g
ayda bir esinle goristiiriiriim ama iyi halli olacaksin. icerde firar etmeyeceksin, onla bunla kavga
etmeyeceksin, kurallara uacaksin, esrar icmeyeceksin, firara tesebbis etmeyeceksin, ha bir 6diil ama
buna bagli. Dolayisiyla baska bir amaclar kisiyi ailesiyle goristiriirsen toplumda aileler toplumun
temel taslari aileyi korumayi amaghyor. Mesela agik ve kapali ceza infaz kurumlari dedik yine devletin
gbzetimi altindasin, sistem olarak [anlasilmayan sozciik]agik ceza infaz kurumunda olanlar ¢ ayda bir
yol hari¢ memleketine izne gelebiliyor. Bu artik hitkkm{iniin bitmesine yakin zamanlarda kapali infaz
kurumlarindan agiga koyarak kisiyi sosyallestirme yasama alistirma, disariya alistirma magliyor. Bana
gore bu glinki tlrkiyedeki infaz hukuku uygulamasi i mevcut sistem igersinde kurallar bitina
acisindan ¢ok ¢agdas, ¢ok [anlasiimayan iki s6zciik] gelismeler uygun. A bunun yaninda dévme
olmuyor mu, iskence olmuyor mu oluyor bu 6nemli olan burda bireysel tavir olarak kisinin
hatalarindan kaynaklanan kanun digi uyguamalari iskenceleri bahsetmek istemiyorum o olur o her
zaman olacak, énemli olan sistemli bir sekilde devletin yapmamasi. Onemli olan béyle yanlig hatasi
olan kamu gorevlilerinin ceza evlerinde devletin gormemezlikten gelmemesi veya boyle bir sug
eylemde bulunan kisiyecezasini vermesi, devlet kendisi yapmaz ama iskenceyi sistemli olarak bu tir
yapilan seyleri gormemezlikten gelirse dolayisi olarak iskenceyi yine devlet yapmis olur. Bu tiir hukuk
disi davranislarda bulkunan kisilere ceza vermiyorsa devlet sonucta iskenceyi yaptirmis olur. Bu
miinferit olandan bahsetmiyorum. Bana gore bu son uygulamalarada bakilirsa ceza infaz hukuku ¢cok
sey baska turli devlet nasil ehlilestirebilir adalet duygusunu nasil saglayabilir. Yani elestirilecek bir
slirli yontemleri, yonleri vardir ama bu glinkl ¢agda bu gelismeler bana gére ¢ok yerinde, ¢cok dogru,
amaca yonelik, sonug almaya yonelik dogru uygulamalara olarakda degerlendirebilirim ama
insanlarin talep ve istemleri bitmiyor. Ben bunu geldigimiz yere gore bakarsak ona gore
degerlendiriyorum. Ee ve bu glinkl dinyadaki diger devletlerdeki uygulamalara bakarak sey
yaplyorum. Eee amarikada falan infaz hukuku daha sert daha kati tiirkiyeye gére burada devlet
kurallar korken kendinin de toplumsal barisi bozulmasinda eksikliklerini kabul ettigi icin, yargilama
asamasinda ve infaz asamasinda bu sugun olusmasinda dogrudan ya da dolayli olarak benim de
devlet olarak katkim oldu diye distindigu icin bir dlglide daha toleransli davraniyor gibi geliyor bana.
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Yani benim llkemdeki herkese is bulamadim, ilkemdeki herkesi okula génderip egitemedim,
Ulkemdeki sosyal devlet olamadim, herkesin saglik problemini ¢6zemedim, trafigi dogru dirist
diizenleyemedim, dolayisiyla bu tii alanlarda, kisilerin sug islemesinde benim de dolayh katkim var
dolayisiyla ben bunda kural norm korken g6z 6niinde alayim gibi dislinliyor gibi geliyor bana. Mesela
amerikada distinmiyor. Amerikada ¢ok sert ¢ok kati.

Ben: ¢ok tesekkir ederim.
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